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PROCLAMATION OF THE GOVERNOR,
Recommending

formation of a State Constitution^ or a j)lan
of a Territorial Government,

the

Congress having failed at its recent session to provide a new government for this country to replace that which existed on the annexation of CaUfornia to the United States, the undersigned
would call attention to the means which he deems best calculated to avoid the embarrassments of
our present position.
The undersigned, in accordance with instructions from the Secretary of War, has assumed the
adminisf ration of civil affairs in California, not as a military Governor, but as the executive of the
existing civil government.
In the absence of a properly appointed civil Governor, the commanding

Department is, by the laws of California, ex officio civil Governor of the country, and the
Washington were based on the provisions of these laws. This subject has been
misrepresented or at least misconceived, and currency given to the impression that the government
of the country is still military.
Such is not the fact. The military government ended with the
war, and what remains is the civil government recognized in the existing laws of California.
Although the command of the troops in this Department and the administration of civil affairs in
California, are, by the existing laws of the country and the instructions of the President of the
United States, temporarily lodged in the hands of the same individual, they are separate and distinct.
No military officer other than the commanding General of the Department, exercises any
civil authority by virtue of his military commission, and the powers of the commanding General as
ex officio Governor are only such as are defined and recognized in the existing laws.
The instrucofficer of the

instructions from

War make

it the duty of all military officers to recognise the existing civil
with the military force under their control.
Beyond this, any
interference is not only uncalled for but strictly forbidden.
The laws of California, not inconsistent with the laws. Constitution and treaties of the United
States, are still in force, and must continue in force till changed by competent authority. Whatever
may be thought of the right of the people to temporarily replace the officers of the existing government by others appointed by a provisional Territorial Legislature, there can be no question that the
existing laws of the country must continue in force till replaced by others made and enacted by
competent power.
That power, by the treaty of peace, as well as from the nature of the case, is
vested in Congress.
'J'he situation of California in this respect is very different from that of Oregon.
The latter was without laws, while the former has a system of laws, which, though somewhat defective, and requiring many changes and amendments, must continue in force till repealed
by competent legislative power. The situation of California is almost identical with that of Louisiana, and the decisions of the Supreme Court in recognizing the validity of the laws which existed
in that country previous to its annexation to the United States, were not inconsistent with the
Constitution and laws of the United States, or repealed by legitimate legislative enactments, furnish
us a clear and safe guide in our present situation.
It is important that citizens should understand
this fact, so as not to endanger their property and involve themselves in useless and expensive litigation, by giving countenance to persons claiming authority which is not given them by law, and
by putting faith in laws which can never be recognized by legitimate courts.
As Congress has failed to organize a new Territorial Government, it becomes our imperative duty
to take some active measures to provide for the existing wants of the country.
This, it is thought,
may be best accomplished by putting in full vigor the administration of the laws as they now exist,
and completing the organization of the civil government by the election and appointment of all officers recognized by law.
While at the same time a convention, in which all parts of the Territory
are represented, shall meet and frame a State constitution or a Territorial organization, to be submitted to the people for their ratification, and then proposed to Congress for its approval.
Considerable time will necessarily elapse before any new government can be legitimately organized and
put in operation; in the interim, the existing government, if its organization be completed, will be
found sufficient for all our temporary wants.
A brief summary of the organization of the present government may not be uninteresting. It
consists 1st, of a Governor, appointed by the Supreme Government; in default of such appointment
the office is temporarily vested in the commanding military officer of the Department.
The powers and duties of the Governor are of a limited character, but fully defined and pointed out by the
laws.
2d. A Secretary, whose duties and powers are also properly defined.
3d. A Territorial or
Departmental Legislature, with limited powers to pass laws of a local character, 4th.
Supe-

tions of the Secretary of

government, and

to aid its officers

A
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A

Court (Tribiina I Superior) of the Territory, consisting of four Judges and a Fiscal.
5th.
Perfect and sub-Perfects for each District, who are charged with the preservation of public order and
the execution of the laws ; their duties correspond in a great measure with those of District Mar6th.
Judge of First Instance for each District. This office is by a custom
shals and Sheriffs.
7th. Alcades who have
not inconsistent with the laws, vested in the 1st Alcade of the District.

rior

A

among themselves

in the same district, but are subordinate to the higher
Local Justices of the Peace.
9th. Ai/uatamienios or Town Councils.
The powers and functions of all these officers are fully defined in the laws of this country, and are
almost identical with those of the corresponding officers in the Atlantic and Western States.
i In order to complete this organization with the least possible delay, the undersigned, in virtue of
power in him vested, does hereby appoint the first of August next as the day for holding a special
election for Delegates to a general (Convention, and for filling the offices of Judges of the Superior
Court, Prefects and sub-Prefects, and all vacancies in the offices of 1st Alcade (or Judge of First InThe Judges of the Superior Court,
stance,) Alcades, Justices of the Peace, and. Town Councils.
and District Prefects are by law executive appointments, but being desirous that the wishes of the
people should be fully consulted, the Governor will appoint such persons as may receive the plurality of votes in their respective districts, provided they are competent and eligible to the office*
Each District will therefore elect a Prefect and two sub Prefects, and fill the vacancies in the offices
One Judge of the i^'uperior Court will
of 1st Alcade (or Judge of First Instance) and of Alcades.
be elected in the Districts of San Diego, Los Angeles and Santa Barbara; one in the Districts of
San Luis Obispo and Monterey one in the Districts of San Jose and San Francisco and one in
The Salaries of the Judges of the Supethe Districts of Sonoma, Sacramento, and San Joaquin.
rior Court, the Prefects and Judges of First Instance, are regulated by the Governor, but cannot
exceed, for the first, §4,000 per annum, for the second, $2,500, and for the third, $1,500.
These salaries will be paid out of the civil fund which has been formed from the proceeds of the
The law requires
customs, provided no instructions to the contrary are received from Washington.
that the Judges of the Superior Court meet within three months after its organization, and form a
tariff of fees for the different Territorial Courts and legal officers, including all Alcades, Justices of

concurrent jurisdiction

judicial tribunals.

8th.

;

;

the Peace, Sheriffs, Constables, &c.
All local Alcades, Justices of the Peace, and members of Town Councils elected at the special
election, will continue in oflice till the 1st January, 1850, when their places will be supplied by
the persons who may be elected at the regular annual election which takes pla^c in November, at
which time the election of members to the Territorial Assembly will also be held.
The general Convention for forming a State constitution or a plan for Territorial government,
will consist of 37 Delegates, who will meet in Monterey on the first day of September next.
These delegates will be chosen as follows
:

San Diego will elect two delegates, of Los Angeles four, of Santa Barbara two,
of San Luis Obispo two, of Monterey five, of San Jose five, of San Francisco five, of Sonoma four,
Should any District think itself entitled to a greater
of Sacramento four, of San Joaquin four.
number of Delegates than the above named, it may elect supernumeraries, who, on the organization

The

Disirict of

of the convention, will be admitted or not at the pleasure of that body.
The places f.ir holding the election will be as follows San Diego, San Juan Capistrano, Los
Angeles, San Fernando, San Buenaventura, Santa Barbara, JNepoma, San Luis Obispo, Monterey,
San Juan Baptiste, Santa Cruz, San Jose de Guadalupe, San Francisco, San Rafael, Bodega,
Sonoma, Benecia; (the places for holding election in the Sacramento and San Joaquin Districts,
The local Alcades and members of the Ayuntamientos or Town
will be hereafter designated.)
In case there should be less than three
Councils, will act as Judges and Inspectors of elections.
such Judges and Inspectors present at each of the places designated on the day of election, the
The polls will be open from
people will appoint some competent persons to fill the vacancies.
10 o'clock, A. M. to 4 P. M., or until sunset, if the Judges deem it necessary.
Every free male citizen of the United States and of Upper California, 21 years of age, and actually resident in the district where the vote is offered, will be entitled to the right of suffiage.
All
:

citizens of Lower California who have been forced to come to this territory on account of having
rendered assistance to the American troops during the recent war with Mexico, should also be allowed to vote in the district where they actually reside.
Great care should be taken by the Inspectors that votes are received only from bona fide citizens
These .Judges and Inspectors previous to entering upon the duties
actually resident in the country.
Ttie returns should
of their office, should take an oath faithfully and truly to perform these duties.
state distinctly the number of votes received for each candidate, be signed by the Inspectors, sealed,
and immediately transmitted to the Secretary of State for file in his office.

The

following are the limits of the several Districts
The District of San Diego is bounded on the south by Lower California, on the west by
the sea, on the north by the parallel of latitude including the mission San Juan Capistrano, and
on the east by the Colorado river.
2d. The District of Los Angeles is bounded on the sou'h by the District of San Diego, on the
west by the sea, on the north by the Santa Clara river, and a parallel of latitude running fr«m the
head waters of that river to the Colorado.
1st.

:
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3(1. The District of Santa Barbara is boundetl on the south by the District of Los Angeles, on
the west by the sea, on the north by Santa Inez river, and a parallel of latitude existing from the
head waters of that river to the summit of the coast range of mountains.
4th. The District of San Luis Obispo is bounded on the south by the District of Santa Barbara,
on the west by the sea, on the north by a parallel of latitude including San Miguel, and on the east

by the coast range of mountains.
5th. The District of Monterey is bounded on the south by the District of San Luis, and on the
north and east by a line running east from New Year's point to the summit of the Santa Clara
range of mountains, thence along the summit of that range to the Arroya de los Leag^as, and a
parallel of latitude extending to the summit of the coast range, and along that range to the District
of

San

Luis.

The District of San Jose is bounded on the north by the
San Francisco, the Arroya of San Francisquito, and a parallel of

of Carquenas, the bay of
summit of Santa
Clara mountains, on the west and south by the Santa Clara mountains, and the District of Monterey, and on the east by the coast range.
7th. The District of San Francisco is bounded on the west by the sea, on the south by the Districts of San Jose and Monterey, and on the east and north by the bay of San Francisco, including
the islands in that bay.
8th. The District of Sonoma includes all the country bounded by the sea, the bays of San Francisco and Suisun, the Sacramento river and Oregon.
9th. The District of Sacramento is bounded on the north and west by the Sacramento river, on
the east by the Sierra Nevada, and on the south by the Cosumnes river.
6th.

straits

latitude to the

10th. The District of San Joaquin includes all the country south of the Sacramento District, and
lying between the coast range and the Sierra Nevada.
The method here indicated to attain what is desired by all, viz a more perfect political organization is deemed the most direct and safe that can be adopted, and one fully authorized by law.
It is
:

and of War of the United
which must necessarily result from any attherefore hoped that it will meet the approbation of the

the course advised by the President, and
States,

tempt

and

is

at illegal local legislation.

people of Cahfornia, and that

Given

at

by the

Secretaries of State

calculated to avoid the innumerable evils

all

Monterey, California,

It is

good

citizens will unite in carrying

this third

it

into execution.

day of June, A, D. 1849.

B RILEY,
Brevet Brig. Gen. U. S. A.,
Official

— H.

and Governor of Califoriiia.

W. Halleck,

Brevet Capt. and Secretary of State.

/

^

H

\y
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PROCEEDINGS OF THE CONVENTION.
SATURDAY, SEPTEMBER

1,

1849.

In pursuance of Gov. Riley's Proclamation of the 3d of June last, the Convention for forming a State Constitution for California, met in Colton Hall, in the
town of Monterey, at 12 M. on Saturday, the 1st of September, 1849.
The following Delegates appeared and took their seats, viz

—Kimball H. Dimmick, D. Hoppe, Joseph Aram, An— H. Wager Halleck, Thos. O. Larkin.
District of Sonoma. — Robert Semple.
District of San Joaquin. —
McHenry Hollingsworth.
District of San Luis Obispo. — Henry A.
District of San Diego. — Henry
District of San Jose,
M. Pico.
District oj Monterey.

J.

tonio

J.

Tefft.

Hill.

On motion of Mr. Halleck, Kimball H. Dimmick, Esq., was appointed Chairman, pro tempore.
On motion of Mr. Dimmick, Henry A. TefTt, Esq., was appointed Secretary,
jpro

tempore.

it appearing that a quorum was not present, on motion of Mr. Halleck, the Convention adjourned to meet again on Monday, September 3, 1849, at
12 M.

Whereupon,

MONDAY, SEPTEMBER

3,

1849.

The Convention met pursuant to adjournment. Prayer by the Rev. S. H. Willey.
The minutes of Saturday's meeting were read and approved.
The Chair announced the receipt of a communication from the Governor,
through the Secretary of State, transmitting the election returns from the various
Districts of California, together with th5 names of the Delegates elected.
The
communication was read by the Secretary of the Convention, as follows

State Departmext

of Oalifoiutia,

Mo]!irTEiiET,

">

Septembers, 1849.5

Hon. K. H. Dimmick, Chairman of the Convention
Sir I have the honor to transmit herewith by direction of the Governor, all the returns which
have been received up to this date, of the election of delegates in the several districts for the general
Convention.
These papers are numbered from 1 to 51 inclusive. As they are originals, and contain the vote for district and town officers, as well as for delegates to the Convention, it is hoped
that they will be preserved with care, and returned to this office as soon as your honorable body
:

shall

have completed

its

organization.

appears from the returns that the following regular delegates are elected from the several dis0i
tricts, viz
It

From
From
From
From
From
From
From
From
From

San Diego.

—
—

Miguel de Pedrorena, Henry Hill.
Los Angeles. S. C. Foster, J. A. Carrillo, M. Dominguez, A. Steams.
SantU Barbara. P. La Guerra, J. M. Cabarruvias.
San Luis Obispo. H. A. Tefft, J. M. Cabarruvias.
Monterey.— Yl. W. Halleck, T. O. Larkin, C. T. Botts, P. Ord, L. Dent.
San Jose. J. Aram, K. H. Dimmick, J. D. Hoppe, A. M. Pico, E. Brown.
San Francisco. E. Gilbert, M. Norton, W. M. Gwin, J. Hobson, W. M. Steuart.
Sonoma. J. Walker, R. Semple, L. W. Boggs, M. G. Vallejo.
Sacramento.
J. R. Snyder, W. E. Shannon, W. S. Sherwood, J. A. Sutter,

—
—

—
—
—
—

!
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—

San Joaquin. It appears from the returns from this district, that in the town of Stockton, (for
reasons stated in the report of the Judges and Inspectors of election) the election was held on the
Counting all the votes polled in the district, including the town
16th instead of the 1st of August.
of Stockton, it appears that the four delegates elected are, J. M. Hollingsworth, S. Haley, B. S.
Lippincott, C. L. Peck.
But if only the votes polled on the 1st of August'are to be counted, i. e., if the vote of Stockton
be excluded, the four delegates elected are, J. M. Hollingsworth, S. L. Verrauile, M. Fallon, B.

F. Moore.

This question is left for the decision of your honorable body, which is deemed the proper judge
of the election returns and qualifications of its own members.
As the relative population of the several districts has materially changed since the issuing of the
proclamation of June 3d, calling for the election of delegates to this Convention, the Governor would
respectfully recommend that additional delegates be received from some of the larger and more
It should, however, be remembered, that, at the time of holding the election,
populous districts.
(on the 1st day of August last,) many of the legal voters were absent from the middle and southern
portions of the country; so that the number of votes actually polled, will not serve as a perfect criIt is hoped that,
terion by which to judge of the true relative population of the different districts.
by mutual concessions, all these questions mJty be amicably arranged, and that a spirit of harmony
and good will may prevail in your councils. You have an important work before you— the layin»
and the stability of the edifice will depend upon the
of the corner-stone of the State structure
character of the foundation which you may establish.
Your materials are good ; let it never be
said that the builders lacked skill in putting them together
;

By

order of the Governor

H.

:

W. HALLECK,

Brevet Capt. and Secretary of State.

The Chair

staled that there

appeared

elected delegates from the District of

who were
Mr. Semple observed

tion to decide

the

members

to

be a question as to the regularly
It would be for the Conven-

San Joaquin.
elected.

that he would offer, as soon as he could put

it

in writing,

a resolution accepting the whole vote of the district, and admitting the four deleFrom the best information he could
gates having the highest number of votes.
collect, he understood it to be a very fair and full election, notwithstanding it had
been postponed from the day first designated, to a later period. He presumed the
principal object in view was, that the mass of the people should be fully and fairly
represented in this Convention
and he trusted the House would pursue the
most liberal course in admitting the additional members.
Mr. Gwin asked if the gentleman (Mr. Semple.) would introduce his motion in
writing.
He had an amendment to offer.
Mr. Semple then submitted the following resolution
;

:

Resolved, That the whole vote from the

be invited to take their

seats.

San Joaquin

District be received,

and the members

elect

'

Mr. Gwin would move an amendment to the resolution. To admit all of the
members now present from the San Joaquin District, without contest as to the
number of votes cast, or where they were cast. He considered that the district
was entitled to a much larger representation than the number now here claiming
He considered it nothing but an act of justice that the the District of San
seats.
Joaquin should be fully and fairly represented in the original organization of this
body and he contended that every member who had received a respectable number of votes, was entitled to a seat in the Convention. San Joaquin was clearly
entitled to ten members.
If there were not ten other persons voted for, who had
received more votes, these members were duly elected by the people, and had a
right to participate in the organization of the Convention.
H£ was authorized to
say that the returns presented to the House were not correct—Wiat a full statement
of the vote polled, had not reached the Secretary of State.
Mr. Halleck was opposed to both the resolution and amendment. He thought
the difficulty might be obviated by the appointment of a committee of one delegate
from each district, with authority to report to the Convention the number of delegates regularly elected in each district, and the names of the persons entitled to
seats.
It was quite probable complete returns had not been received.
Additional
returns to the Secretary's office might possibly come in during the day.
The only
;

::

:
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data upon which the Governor could base his estimate, were the returns themselves.
The committee could meantime examine into those already received, and be prepared to report at the next meetinj^ of the Convention.
Mr. Botts was of opinion that the first question in the meeting of a Convention
was, as to the certificates of election. What certificate of election had been preHe presumed none that could be so called, except the official comsented here ?
munication of the Governor, which states that certain gentlemen, naming them,

have been duly elected according to the official returns. These gentlemen, and
He was very unwilling,
these only, have 2i prima facia right to sit in this body.
during the pendancy of this question, to admit any others than the members so
designated.
He hoped all the facts in relation to the postponement of the election
and the grounds upon which these gentlemen claimed seats, would be placed in
possession of the House, and that for this purpose, a committee on privileges and
elections would be appointed.
Mr. GwiN then submitted his amendment to Mr. Semple's, as follows
Resolved^

San Joaquin

That

all

persons present who wore vo'ed for on the 1st and 16th of August, in the
members of this Convention, be admitted to seats.

District, as

(Mr. Botts,) had suggested an amendment to the amendment proposed by him, having in view the appointment of a committee on privileges and elections.
With the permission of that gentleman, he
would introduce the following as a substitute for the original amendment

Mr. Halleck said

that his colleague

Resolved, That a committee on privileges and elections, to consist of one member from each disbe appointed by the Chair, and that they report to this Convention this day, the number of
delegates which, in their opinion, ought to be received from each district, and the names of the
persons who are deemed entitled to seats according to the apportionment so recommended.
trict,

Mr. Semple, being the proposer of the original resolution, said he would withit, and accept with pleasure the amendment last read.
Mr. GwiN having no objection to the appointment of this committee, withdrew
his own amendment.
He did not think, however, that the whole day should be
lost in waiting for the report of the committee, and would therefore propose that
the members present from the San Joaquin District, claiming seats, should be admitted to participate in the organization of the House.
Mr. Botts asked his colleague (Mr. Halleck) what was intended by this resolution.
As it reads, it seemed to confound two very distinct questions. Was the
committee to report what number of regular delegates from each district were to
be admitted, or supernumerary delegates ?

draw

The Chair

stated that the resolution read, " the

number of
matter be made the subject
He deemed it important that the question should be divided as
supernumerary delegates, and would therefore make a motion
Mr. Botts suggested that

this

delegates."
of two resolutions.
to the regular and
to that effect.

Mr. Halleck amended his resolution so as to read, "according to their recommendations as to the number to be received."
Mr. Norton said that this was a matter involving a great deal of investigation,
and would occupy a great deal of time to report upon. It would be entirely impracticable for the Committee to report as early as three o'clock.
Another point
the question as to the District of San Joaquin should stand upon its own basis. It
should be decided one way or the other, and not considered in connexion with
This would give rise to much confusion, and greatly retard the
other districts.
He was in favor of the appointment of a committee of
business of the House.
one delegate from each district, or such a committee as might be deemed proper,
to take this question alone into consideration, and report upon it to the House at
as early a period as practicable.

Sherwood

did not for his part see the object of having several committees.
desirable that the Convention should organize at once and proceed to business without delaying from day to day the question as to what members were entitled to seats.
If in the first place one committee was appointed to

Mr.

It

was most

:
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San Joaquin, and settle
and then another in regard to San Francisco, and another for
Sacramento, the result would be that the Convention could not proceed to busiHe was in hopes there would be no delay but
ness short of three or four days.
if two or three committees were to be appointed, the time of the House would be
He was in favor of one committee, consisting of a
unnecessarily consumed.
It was desirable that there should be a full and fair
delegate from each district.
representation from each district.
He thought the committee could report by 2 or
3 o'clock.
Mr. Gilbert said that the only districts upon which it was necessary the committee should report, were San Joaquin, San Francisco, and Sacramento.
In regard to all the other districts, he regarded the question as settled by the action of
the people tfiemselves, under the recommendation of the Governor's proclamation.
From none of those districts did it ajipear that there were supernumerary delegates
claiming seats.
He would therefore move that the duties of the Committee be
investigate the election of delegates from the District of

that question

;

;

explicitly prescribed with reference to these districts.
He believed that two or
but he unthree supernumeraries had been elected in the District of San Jose
derstood there would be no attempt made by them to claim sents.
He regarded
the representation made by the proclamation as fair and equitable, with regard to
every district, except the three named. He, therefore, thought it best that the
Committee should be instructed to report the names of the regularly elected dele;

gates from these districts, who were entitled to seats in the Convention, without
reference to the other districts.
Mr. GwiN said his colleague (Mr. Gilbert) was mistaken in one particular.
There were five delegates elected in San Diego, three supernumeraries and two
regular delegates.
There was no reason why they, as well as the supernumeraries
from San Jose, should not apply for their seats. It was not probable they would,
He believed there was also a
but the question ought to be decided in advance.
supernumerary elected in Los Angeles. He thought the resolution as it stood covered the whole ground, and hoped it would be adopted.
Mr. Gilbert observed, that if such was the fact, it altered the case. He was
guided by the Governor's message in making the statement, and presumed a clerical error had been committed.
If San Diego claimed additional members, as
well as the other districts, the resolution as it stood was correct and proper.
Mr. Halleck said that the two districts of San Louis Obispo and Santa Barbara
had elected the same individual. He would probably be here this afternoon, and
would select from which district he would be received. From the other district
one of the supernumeraries should be chosen to fill his place. That fact had influenced him in offering the resolution in its present form.
After some further discussion, Mr. Halleck's resolution was adopted.
Mr. Foster offered the following resolution, which was unanimously adopted
Resolved,

That the

chair invite

Mr,

W.

E. P. Hartnell

to act at present as interpreter to the

Convention.

On motion of Mr. Sherwood, the reporters present were invited to take seats
within the bar.
The Chair then announced the following as the Committee on Privileges and
Elections, namely

:

— Henry
Luis Obispo — H. A.
San Diego

M. Norton.

Sonoma

—

—

—

Los Angeles S.C.Foster. Santa Barbara P. La Guerra. San
Monterey H. W. Halleck. San Jose J. Aram. ISan Francisco
M. G. Vallejo. Sacramento J. R. Snyder. San Joaquin J. McH.

Hill.

TefTt.

—

—

—

—

—

Hollingsworth.

Whereupon, on motion of Mr. Gwin, the Convention took a recess
o'clock, P.

M.

till

3

;

:
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AFTERNOON

SESSION, 3 o'cLOCK,

M.

P.

The Convention met pursuant to adjournment.
Mr. Hill, from the Committee on Privileges and Elections, reported progress
and asked

for further time.

Whereupon, on motion of Mr. GwiN, the convention adjourned
8 P. M.

to

meet again

at

—

Eight o'clock,

p. m.
The Convention met pursuant to adjournment.
Mr. Hill, from the Committee on Privileges and Elections, submitted the
lowing report

fol-

Your Committee, appointed by the President to ascertain and report to the Convention "the
number of delegates which in their opinion ought to be received from each district, and the names
of the persons which they deem entitled to seats according to their recommendations as to the
number to be received," would respectfully report to your honorable body, that from the best information to be obtained by your committee, the district of San Diego is entitled to two delegates, Los
Angeles, four? Santa Barbara, two; San Luis Obispo, two; Monterey, five; San Jose, five; San
Francisco, eight; Sonoma, four; Sacramento, eight; and San Joaquin, eight.
And the following named persons having received the greatest number of votes in the respective
districts, are entitled to seats, viz

I

—
— C
—
—

San Diego- Miguel de Pedrorena, Henry Hill.
Los Angeles. S.
Foster, J. A. Carillo, M. Dominguez, A. Stearns.
Sunta Barbara. P. La Guerra.
San Luis Obispo. Henry A. Tefil, J. M. Cabarruvias.
Monterey— B.. W. Halleck, T. O. Larkin, C. T. Bolts, P. Ord, L. S. Dent.
San Jose, J. Aram, K- H. Dimmick, J. D. Hoppe, A M. Pico, E. Brown.
San Francisco— E. Gilbert, M. Norton, W. M. Gwin, J. Hobson, W. M. Steuart,

—

Howard, F.

—

J. Lippitt,

A.

W.

D. M.

J. Ellis.

Walker, R. Semple, L. W. Boggs, M. G. Vallejo.
J. R. Snyder, W. S. Sherwood, L. W. Hastings, J. S. Fowler, W. E. Shannon, J. A. Sutter, J. Bid well, M. M. McCarver.
San Joaquin— ^. McH. Hollingsworth,
L. Peck, S. Haley, B. S. Lippincott, T. L. Vermuile, M. Fallon, B. F. Moore, Walter Chipman.
And your Committee, having no further business before them, most respectfully beg leave to be

Sonoma

J.

Sacrame7ito.

—

C

discharged.

Mr.

Gwin moved

that the report be recommitted to the committee, with instruc-

tions to report in favor of the admission of every

ble constituency, and

now

member

present, claiming a seat.

He

voted for by a respectawould reduce his motion

a more definite form in writing.
According to this report the district of San
Joaquin had but three members on this floor. It was well known to the Convention, that the main communications of this country were of a character not to be
relied upon
that San Joaquin was a very remote district
and that the members
that were not here, could not get the information contained in the report in time
to participate in the deliberations of this body.
It was to be borne in mind, that
the district of San Joaquin was larger than any other portion of California represented by twenty members on this floor that the number of voters was greater.
He did not wish to excite sectional prejudices, but when a manifest act of injustice
was about to be, committed, it was due to the occasion to speak his opinions freely.
One of the gentlemen excluded (Mr. Wozencraft) represented a mining district
into which a large emigration was pouring through Fort Smith and San Antonio.
It was notorious that not less than twenty thousand American citizens were now
on the road; and when you send that member back to inform his constituency
that he shall not have a seat on this floor, it is proper you should look boldly in
It was not for the native Californians we were
the face the consequences.
making this Constitution it was for the great American population, comprising
four-fifths of the population of the country.
In this report that majority has been
cut off from a representation in the Convention.
A member who had received
upwards of eight hundred votes was to be excluded, while there were members on
this floor who had received less than one hundred.
It was important that a Constitution should be sent forth which would meet the approval of the great majority
to

;

;

;

;
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was submitted to them in which they considered
would be indignantly rejected by their votes. These gentlemen had been elected by a large and respectable constituency of American
Were they to be rejected and sent back, after incurring extraordinary
citizens.
expense and subjecting themselves to the greatest inconvenience in coming here?
He would wage a war of extermination against such an act of injustice. His
He
only object was to insure a successful issue for the labors of the Convention.
considered that when a man was sent here as a delegate, he was entitled to all
the privileges of the body until the question of representation was settled.
He
of the people.

If a constitution

their rights violated,

therefore

moved

it

the adoption of the following order

:

On

motion, it is ordered by the Convention, that the report of the Committee on Privileges
Elections be recommitted, with instructions to report in favor of the election as a delegate of
Convention, of any person present who has received one hundred votes for the same, from
district in California where any election has been held, without reference to the day on which
election

may have been

and
this

any
the

held.

Mr. Hill explained the motives which had actuated the Committee

in arriving
contained in the report.
He did not believe the Committee
with the facts before them could have come to any other conclusion.
Mr. Shannon gave a statistical synopsis of the number of delegates which he
considered each district entitled to, with a view of showing that, on the basis assumed by gentlemen from the San Joaquin district, that of Sacramento was
entitled to a larger representation than she claimed under the proclamation of
at

the conclusions

Governor Riley.

On motion of Mr. Gwin, those persons excluded from their seats as well as
those admitted to seats, by the report, were invited to take seats within the bar,
and to participate in the debate.
Messrs. Jones, Wozencraft, and Moore, thereupon entered and addressed the
Committee in relation to their claims.
Mr. JoNKs considered it a poor privilege, to which every prisoner at the bar
was entitled, that of defending his rights. He did not come here to subject himHe came to represent a large and reself to the discretion of any committee.
spectable constituency, by whom he was elected, and he claimed a seat in this
Convention, not as a matter of sympathy, but as a matter of right. His reputation,
he trusted was above committees. In the absence of full election returns, he contended that the word of a gentleman who was deemed worthy of the confidence
reposed in him by his constituents, was sufficient to establish his right to a seat
at least until the arrival of complete returns.
Mr. Jones
in this Convention
proceeded at some length to sustain the position which he had assumed.
Mr. Wozencraft entered into an elaborate defence of the grounds upon which
he claimed a seat in this Convention. He had been urged by his friends, much
against his will, to submit his name as a candidate.
It was known to many present that he had received a large vote in the district of San Joaquin, there being

—

He came here knowing he had received this vote, and
without the slightest expectation of being refused a seat.
He had subjected himself to a great sacrifice of time and money in the hope of being enabled to serve
that constituency who had conferred the honor of election upon him.
He had
agreed to every honorable compromise proposed by gentlemen on the floor, and
had studiously avoided everything calculated to lead to dissention. It was his sincere hope that the difficulty would be amicably adjusted, and that the House would
Whatever might be
proceed to business in a spirit of harmony and concession.
its decision he would abide by it, confident that it would be actuated by no other
than just and patriotic motives.
Mr. MooRE briefly defended his claim, stating that the vote which he had received in the San Joaquin district greatly exceeded that of his colleague (Mr.
Wozencraft.)
He did not claim any priority or preference on that account, but
merely submitted the fact, in common with others, to show that he did not come
here without some ground for supposing that he was entitled to a seat.
no opposing candidate.

13
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Mr. BoTTs proposed to amend the resolution (Mr. Gwin's) by striking out all
word " resolved," and inserting the following " That the report be recommitted to the Committee with instructions to report what members, in addition
to those returned by General Riley in his message, are entitled to seats in this
Convention, with the facts and circumstances attending their election." He had
seen a good deal of parliamentary bodies, and had read a great many reports made
by Committees, but never such a report as that made to this House. It was, to
say the least of it, the briefest and most unsatisfactory report that ever came under
The Convention was called upon to vote upon a question in
his observation.
which it was utterly in the dark. This Committee was raised to ascertain the
Where were the facts ? It was
facts that the House might vote understandingly.
A great mistake had been committed.
utterly impossible to vote without them.
some start
In every parliamentary body something must be taken for granted
must be given. As a constituent part of every election, was the leturning officer.
By the adoption of the proclamation of Governor Riley, the people made it their
General Riley was made, by the
act, and as such it was in full force and effect.
after the

:

;

The
adoption of that proclamation, the returning officer of this Convention.
the
to
make
sealed
returns
to
judges and magistrates of election were directed
The inference is conclusive, that the certificates
office of the Secretary of State.
of election were to issue from that department. It has been done. That statement
has been made to this House.
According to all parliamentary usage, the persons therein named, and no others, have a pi'ima facia right to seats on this floor.
Messrs. Hill and Tefft sustained the position taken in the report, and defended
the action of the Committee.
Mr. BoTTs finally withdrew his proposed amendment.
Messrs. McCarver, Shannoiv, Gwin, Sherwood, Halleck, Botts, Price,
Gilbert, and Semple continued the debate, chiefly in relation to the representation of the respective districts which they represented.
3Ir. Gilbert regretted exr-eedingly that the recommendation of the Governor
in regard to the supernumerary delegates in the different districts should have
brought about the confusion which existed in the Convention.
He was certain
that the recommendation was made with the best motives, and having in view the
best ends.
He was also satisfied that the Committee, in their report on this case,
had done what they conceived to be their duty, and though he regretted that they
had not given full statistics opposite the name of each delegate, yet the principal
which they had acted upon, of taking the highest number of votes cast for each
delegate, as the data upon which to base his election, was the proper one.
The
only evidence of a right to a seat in this body, was the election returns, which
alone could prov^e that the delegate claiming admittance had received a majoiity
of the votes of his district over and above a certain number of men who had received a minority of those votes.
For the purpose of keeping the questions at
issue 'as distinct as possible, be submitted the following amendment to the motion
of the gentleman from San Francisco (Mr. Gwin :)
Resolved^ That so much of the report of the committee on Privileges and Elections as relates to
the districts of San Diego, Los Angeles, Santa Barbara, San Luis Obispo, Monterey, San Jose,

and Sonoma, be received and adopted by

Mr.

moved

QwiN
to

this

Convention.

accepted Mr. Gilbert's amendment as a substitute for his motion, and
the following:

amend by adding

Resolved, That J. M. Jones and O. M. "NVozencraft, of San Joaquin district P. O. Crosby and
John McDongal, of Sacramfnto district^ W. D. M. Howard, Rodman M. Price, A. J. Ellis and
Francis J. Lij)pitt, of the district of San Francisco, are all duly elected delegates of this Convention, and that they be now admitted as such.
;

Mr.

GwiN withdrew

his

amendment

to

allow Mr. Botts to submit the following

:

That the district of San Diego shall be entitled to 2 delegates, Los Angeles 4, Santa Barbara 2,
San Luis 2, Monterey 5, San Jose 5, San Francisco 10, Sonoma 4, Sacramento 15, San Joaquin 15.

A

debate of considerable length here arose in relation to the representation of
the different districts, in which Messrs. Gwix, McCarver, Shannon, Sherwood,

Price, and Botts took part.

*

https://www.archive.org/ [Interent Archive - a nonprofit digital14
library offering free universal access to books.]

The previous question was called, but the House refused to sustain the call.
The question was then taken on the amendment offered by Mr. Bolts, and it
was rejected.
The question was then taken on the resolution of Mr. Gilbert, and it was adopted.
On motion of Mr. Gwin, so much of the report of the Committee as was not included in the resolution of Mr. Gilbert was rejected.
The Convention then adjourned to 9 A. M. to-morrow.

TUESDAY, SEPTEMBER
The Convention met

pursuant to adjournment.

4,

1849.

The minutes

of yesterday were

read and approved.

The Chair stated that the roll would be called accordinf": to the communication
of the Secretary of State, the delegates therein mentioned being those entitled to
seats according to the message of Governor Riley.
Mr. BoTTs said that he came so near the mark last night, that he was encouraged to let fly another shaft at the target of reconciliation. He proposed to move
the reconsideration of the vote of last night, by which the amendment of Mr. GilHis
bert was adopted, fixing a certain representation of the southern districts.
object was to introduce the following resolution, which he was inclined to think
would command the votes of this House, and settle this vexed question
:

Resolved, That the representation in this Convention from the several districts shall be apportioned as follows: San Diego, two; Los Angelos, five; Santa Barbara, three; San Luis Obispo,
two; Monterey, five; San Jose, seven; San Francisco, nine; Sonoma, six; Sacramento, fifteen;

San Joaquin,

He

fifteen.

not think the question needed further debate, and would therefore be
content to move a reconsideration of the vote on Mr. Gilbert's resolution.
The question was taken on the reconsideration, and it was carried.
did

Mr. BoTTs then offered his resolution as an amendment.
Mr. Gwin hoped there Wj^uld be a direct vote on this amendment.
Mr. McCarver desired to offer an amendment providing that a majority of the
members from each district shall control the absent votes. If this plan was adopted,
he thought it would prove satisfactory; but if not, the amendment was a mockery.
He had seen such a course taken in conventions several times.
Mr. Sherwood sustained the proposition of Mr. McCarver.
Mr. Carillo felt a diffidence in addressing the assembly, from his ignorance of
He claimed its indulgence, therefore, as he was compelled
the English language.
He had seen the representation presented in the
to speak throuofh an interpreter.
amendment offered by Mr. Botts, and he was surprised to find that Los Angelos
was put upon a level with Monterey. It was well known that Los Angelos had
He likewise perceived that Santa Barbara had
double the number of inhabitants.
He hoped Mr. Botts would amend his resolution by giving
only three members.
to Los Angelos and Santa Barbara the number of representatives to which they
were entitled. In his opinion Santa Barbara ought to have a number equal to
Monterey, and Los Angelos seven members.
Mr. Hill moved an additional amendment, as follows:
That the district of Los Angelos be entitled to seven delegates instead of five
bara five instead of three.

;

and Santa Bar-

Mr. Tefft hoped the amendment would be taken into consideration and adopted.
Mr. Botts said, if it was in his power he would accept the amendment. He
would, however, vote for it.
The question was then taken on the amendment of Mr. Hill, which was adopted*
The question recurring on Mr. Gilbert's resolution as amended by Mr. Botts,
Mr. Gwin remarked that it seemed to have been an understanding among those
who had compromised this question, that it was intended each district should have
the strength to which it was entitled, whether all the members were present or
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In order to test the sense of the Convention on this subject, he would, in accordance with the wishes of the members from San Joaquin and Sacramento,
submit a proposition to the effect that the majority of the members from each district present may vote for absentees from their respective districts.
Mr. Norton objected to any such proceeding. He thought a proposition of this
kind should not be offered for the purpose of riding it in upon another proposition
Vr'hich might possibly meet the wishes of the House.
Mr. Halleck also objected. The Convention would never be able to get
through its business, if each delegation was to vote for absent members.
If a few
members from one district was to cast fifteen or twenty votes by proxy on any
question, members from other districts would naturally and justly object to such a
He thought it absolutely essential to the progress of business that
proceeding.
each member should do his own voting, and that the delegation from each district
If one member who was present to-day, should
should be distinctly determined.
be sick to- morrow, he did not think other members had a right to vote for him.
Mr. Shannon considered the proposition extremely objectionable. It was the
very worst principle that could be adopted. The precedent would be most inju.
rious.
For his own part, if he had to vote for any absentee, he wished at least to
have the power of attorney.
Mr. Sherwood presumed if the grounds of the motion were properly understood,
his colleague (Mr. Shannon) would not object.
It was generally admitted that
the people of Sacramento were entitled to a much larger representation than either
San Joaquin or San Francisco. In order to give San Francisco the votes which
it claimed, and at the same time give Sacramento and San Joaquin the number of
votes to which they were entitled, this proposition was made.
The ratio of representation was to be fixed upon by the Heuse, and it was important that it should be
done on the most liberal terms.
Mr. Hill thought the House was losing time in this discussion.
The Chair was of opinion that the discussion was not appropriate to the question before the House.
Mr. Semple understood the question to be on the amendment of Mr. Botts as
amended by Mr. Hill. The primary question before the House, therefore, was,
whether this ratio of representation shall be agreed upon. He intended voting for
this amendment, as he believed it to be a fair apportionment.
One additional
word. It was utterly unprecedented in any Convention held in any State, or in
any parliamentary body, to vote by proxy. Where there were different nations
to be represented, such a practice might be tolerated, but he hoped there was a
general feeling in this Convention against the principle.
Mr. GwiN did not wish to be misunderstood on this question. His only object,
not.

was

as stated in the

first

Joaquin their

complement of

full

instance,

members

to give the districts of

votes.

He

Sacramento and San

did not desire that

members present

an increase was made in other districts,
he claimed the rigiit of those districts to an additional representation. He held
that the Convention could with perfect propriety give to Sacramento and San
Joaquin the power to cast fifteen votes. It was not bound by the action of any
other body.
It was a body composed of the original representatives of the people.
He did not introduce, nor did he favor any proposition to do wrong to any portion
of California but these two mining districts, having the largest population, should
have the largest representation. It was simply from a desire to facilitate the organization 6f the House that he had submitted the proposition.
The question then recurring on the amendment of Mr. Botts as amended by
Mr. Hill, it was adopted.
Mr. BoTTs offered the following resolution
should vote for absent

;

but

if

;

:

Resolved, That a committee of three be appointed to report forthwith to this Convention the
names of the additional delegates referred to in the foregoing resolution, who have received the
greatest number of votes in their respective districts.

—
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Mr. Halleck suggested a slight alteration to the resolution. That this Com*
mittee should report the names of the persons who had received the highest num*
ber of votes from their respective districts according to the apportionment agreed
upon by the House. If any person claiming a seat should not be included, the
question would come up on his case, an J be decided on its own merits.

Mr. BoTTs accepted the amendment. The question recurring on the resoluamended, it was adopted.
Mr. Halleck stated that he had received a few moments since some additional

tion, as

election returns.

On

motion, they

vv'ere

received, and ordered to be laid before a committee.

The Chair appointed, as such Committee, Messrs. Shannon, Hoppe, and Dent.
Mr. Semple suggested that there was a good deal of business to transact, which
might be done during the

sitting of this

Committee.

was important

It

to deter-

mine what officers were necessary. This could be done while the Committee
was preparing its report.
Mr. Norton thought it hardly fair to go into any business whatever until it was
It would then be time to go into the
first ascertained who were entitled to seats.
election of officers.

Mr. Semple said, that if the House proceeded according to any established
rules, it had no right to determine on the sitting of members until it was fully
It was necessary that there should be some members at least to proorganized.
ceed to business before this question could be determined. He did not mean to
say that it was absolutely necessary for the House now to commence confining
itself to rules before it was organized, but to facilitate business under present circumstances, having gone so far astray from all parliamentary custom, he thought
it advisable to determine what officers were necessary, and to elect them without
further delay.

Mr.

It was well known
believed the gentleman w^as entirely mistaken.
weeks and weeks the Congress of the United States was in session under

GwiN

that for

temporary organization, on the famous Jersey question. He considered
He hoped there
the present organization of the Convention perfectly legitimate.
would not be a solitary step taken, except on the admission of members, until
every member entitled to a seat was admitted.
Mr. Gilbert read a poition of Cushing's Manual on this subject, [page 10,

just such a

section 6,] which he thought settled the question.
On motion of Mr. Gwin, the House took a recess of one hour.

AFTERNOOX SESSION, 2 o'cLOCK,

The Convention met

M.

P.

pursuant to adjournment.

Mr. Shannon, from the Special Committee appointed
viz
port, which, on motion of Mr. Gwin, was adopted
;

this

morning, made a re*

:

Your Committee has the honor of reporting the following as the "names of the persons who
have received the highest number of votes in the several districts, equal to the apportionment
adopted by the resolution of today," and additional to those already returned as elected by the
Governor, to this Convention, viz;
Los Angeles Hugo Reid, Luis Rubideaux, Manuel Requerra.
Santa Burbara Manuel Imeno, Jacinto Rodriguez, Amitasio Carillo.
Pedro Sansevaine, Julian Hanks.
Sail Jo'e
San Francisco W. D. M. Howard, Francis J. Lippitt, A. J. ElUs, R. M. Price.
Sonoma Richard A. Mawpin, James Clyman.
Sacramento— h. W. Hastings, John Bidwell, John S. Fowler, M. M. McCarver, John McDougal, E. O. Crosby, W. Blackburn, Jas. Queen, R. M. Jones, W. Lacy, C. E. Pickett.
San Joaquin— B. F. Lippincott, S. Haley, C. L. Peck, B. F. Moore, M. Fallon, B. Ogden,
J. M. Jones, T. L. Vermuile, 0. M. Wozencraft, George A. Pendleton, Jeremiah Ford, Colonel
Jackson, B. L. Morgan, Walter Chipman.

—

—
—
—
—

Mr. Gilbert moved that the Convention now proceed
President.

to the

election of a
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Mr. Semple suggested

propriety of first determining what officers were
preliminary organization of the Convention.
Mr. BoTTs said that the election of President was first in order.
Mr. McCarver movec^that the election be conducted by ballot.
Mr. HoBsoN submitted the following :

necessary

,the

to connplete the

1. In the election of officers of this Convention a majority of all the votes given shall be necessary to a choice.
2. In voting for the officers, where several candidates are presented, the lowest on the list shall
be dropped until a selection is made.
3. In the election of officers of this Convention members shall vote by ballot.

Mr. McCarver insisted on his motion.
Mr. BoTTs hoped that it would not be the pleasure of the House

to vote bybalthought it a principle that should be observed here, that it was a representative body, and that those who were represented had a right to know the
manner in which members disposed of their votes. They were not here casting
their own votes, but the votes of others.
He preferred calling by name the individual for whom he voted, when representing the will of others.
He therefore
proposed to amend the resolution by striking out the word ballot, and insert viva voce,
Mr. Sherwood preferred the adoption of the original resolution. The remarks
But in the selection of officers
of the gentleman were true, as a general rule.
where there was no principle involved, and where there might be personal feeling, it was usual to vote by ballot.
He hoped the gentleman would withdraw his
lot.

He

amendment.
Mr. BoTTs could not consent to withdraw the amendment. He did not believe
there would be any personal feeling.
As to the principal, he could tell gentlemen
there was frequently a great deal of principle involved in the election of officers.
His constituents had a right to know his vote, and he insisted upon his amendment.

The question was then taken, and the amendment was rejected.
The question then recurring on the original resolution,
Mr. Norton moved that three tellers be appointed to count the votes, which was
agreed

to.

Mr. Carillo said there were certain members from below, who were entitled
He moved that they be sent
to^seats under the resolution adopted by the House.
for.

The Chair stated that there was no officer to send for them.
Mr. Halleck moved that the Convention take a recess till 3 o'clock, in
that the absent members who were in town might be sent for.
Adopted.
afternoon session, 3 o'clock,

The

roll

Chair as

was

tellers

A discussion

p.

order

m.

Messrs. J^orton, Snyder and Jones were announced by the
appointed under the motion of Mr. Norton,

read.
as to

which resolution had precedence having arisen,

The Chair stated that the question before the House was on the adoption
the amendment ofTered by Mr. Hobson to the resolution of Mr, McCarver.
Mr.

McCarver

the rules of the

objected to the

House by

amendment on

resolution.

It

this

ground

:

That

it

also prevented persons from

of

was fixing
becoming

candidates, who might possibly be the ultimate choice of the Convention.
The
candidate having the least number of votes could never be reconsidered.
This
was forestalling all further action, and was different from any custom with which
he was acquainted.
Mr. Semple also objected to the amendment. He thought it was not customary
to withdraw the hindmost candidate.
The usual plan was to continue to ballot
until some member received a majority of the votes.

2
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Mr. BoTTs considered this objection unfounded. The member dropped would
have a right to be renominated.
Mr. McCarver was of opinion that in passing this resolution a rule of the House
was adopted, and the candidate under that rule could not become a candidate again.
Mr. Halleck moved to strike out the second article of Mr. Hobson's proposition, which was agreed to.
The question recurring on the proposition as amended, it was adopted.
The Convention then proceeded to the election of a President,
On motion, Messrs. Norton, Snyder, and Jones were appointed tellers.
Upon counting the ballots, it was announced to the Convention, by the tellersy
that Robert Semple, of the district of Sonoma, was duly elected President.
Messrs. Sutter and Vallejo were appointed a committee to escort the President
to his seat.

president's address.
Fellow- citizens of the House of Delegates of California : While, with an open
honor conferred upon me, yet I must say that I feel a
regret that it has not fallen into abler hands.
I shall expect a due feeling of forbearance on your part. What services I am capable of rendering shall be rendered freely and impartially. So far as the duties of the President of this Convention
shall devolve upon me, I shall use every effort to perform them with as much moderation as I can, and as nearly as practicable with justice and attention to the right.
are now, fellow citizens, occupying a position to which all eyes are turned.
The eyes not only of our sister and parent States are upon us, but the eyes of all
Europe are now directed toward California. This is the preliminary movement
for the organization of a civil government, and the establishment of social institutions.
You are called upon, by your fellow-citizens, to exert all your influence and
power to secure to them all the blessings that a good government can bestow upon
a free people. It is important, then, that in your proceedings you should use all
possible care, discretion, and judgment
and especially that a spirit of compromise
should prevail in all your deliberations.
It is to be hoped that every feeling of harmony will be cherished to the utmost
By this course, fellow-citizens, I am satisfied that we can
in this Convention.
prove to the world that California has not been settled entirely by unintelligent and
unlettered men.
I am sure that the present population of California is well calculated to strike the world with, at least, a degree of that admiration which our
Although the progress of Calirapid progress in wealth and prosperity has done.
fornia in point of wealth, has been beyond all previous anticipations, yet her progress in population has been still greater.
So far from this population consisting
of persons who had nothing to do at home, it has drained from the States many of
heart, I feel grateful for the

We

;

the best families and most intelligent
prise

and genius of the

tined position

among

old world will

men

in the country.

reappear

in the

new,

The knowledge,
to

guide

it

enter-

to its des-

the nations of the earth.

Let us, then, go onward and upward, and let our motto be, "Justice, Industry,
and Economy."
On motion of the President, an invitation was extended to Governor Riley to a
seat on the floor of the House.
Mr. Sherwood offered the following resolution, which was adopted
:

Resolvedy That the Convention elect one Secretary, two Assistant Secretaries, a Reporter, a
Sergeant at Arms, and a Doorkeeper.

Mr. Price moved that the rules of the House be suspended, and nominated Mr.
Hartwell as Interpreter and Translator. Adopted, viva voce.
The House then proceeded to elect a Secretary and Assistant Secretaries; whereupon Wm. G. Marcy received a majority of votes, and was declared duly elected
Secrptary.
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Caleb Lyon received a majority of votes as First Assistant Secretary, and was
declared duly elected.
J. G. Field received a nnajority of votes as Second Assistant Secretary, and was
declared duly elected.
On motion of Mr. Gvvin, a committee of three were appointed to report upon
Messrs. Gwin, Dent, and Gilbert,
the subject of a Reporter for the Convention.
were selected as such committee.
The House then proceeded to the election of a Sergeant-at-Arms whereupon,
Mr. Houston, having received a majority of the votes, was declared duly elected.
On motion of Mr. Gwin, the rules were suspended, and Cornelius Sullivan was
elected Doorkeeper, viva voce.
Mr. Vallejo moved that a Clerk be appointed to assist the Interpreter and
Translator.
Mr. Price moved the following resolution, which was adopted
;

:

Resolved,

That the President appoint a Committee of three

and request them

to

open

this

to call

upon the clergy of Monterey,

Convention each day with prayer.

—

Committee Messrs. Price, Larkin, and Norton.
Mr. Gwin then oflered the following resolution
:

Resolved, That a select committee, composed of two delegates from each district, be appointed by
the President, to report the plan or any portion of the plan of a State Constitution for the action of
this body.

On

motion of Mr. Price, the above resolution was made the special order of the
day for to-morrow.
A motion for adjournment was made and lost.

Mr. Price
Resolved,

offered the following resolution

That a Clerk be appointed

:

to the Interpreter

and Translator.

Adopted.
On motion of Mr. Gwin, the rules of the House were suspended, and Mr. W.
H. Henrie elected {viva voce) to the office of Clerk to the Interpreter and Translator.

Mr.

Gwin

then submitted the following resolution, which was adopted

:

Resolved, That the parliamentary law as laid down in Jefferson's Manual, so far as applicable,
be the law of the Convention, until otherwise ordered.

The Convention

then adjourned until 10 o'clock, A. M. to-morrow.

WEDNESDAY, SEPTEMBER

5,

1849.

The Convention met pursuant to adjournment. Prayer by the Rev. Padre
Antonio Ramirez.
Mr. Gwin inquired whether there was a quorum present.
The Chair stated that, by a resolution passed yesterday settling the ratio of
representation in the several districts, the whole number of members who should
be here was fixed at sixty-nine. It would then require thirty-six to form a quorum
for the transaction of business, which was about the whole number present.
In
all regularly organised legislative bodies, it would be beyond their reach to change
but the Convention was an original meeting of the people,
this order of things
through their representatives, to form a system of laws, and its organization was
legitimately under its own control.
He thought some provision should be made to
facilitate business.
It would now require too much time to send emissaries
throughout the country to compel the attendance of the members elected.
Mr. Gwin said it was for that very reason that he made the inquiry. He
was perfectly confident that no instance could be given of any deliberative body
;

transacting business without a quorum of its own members.
The report of the
Committee named the persons elected. It would be impossible to get over the
difficulty by requiring the attendance of these members.
There was but one
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—

to give the power to those present to represent (he
that he could see
Then the House could always have a
absent members of their respective districts.
quorum.
Mr. Halleck was opposed to any proceeding of this kind. Although the
House might give the votes of a whole district to two or three members of that
district, it would be altogether improper, if not impracticable, to make those memThis difficulty he anticipated
bers serve for fifteen person in forming a quorum.
at the outset, and had mentioned it to the members, when the committee fixed the
number for each district. To adopt the plan suggested would only get the House
There would be several additional members present
into still greater difficulty.
in a few days, and with them he thought a quorum could be formed.
Mr. GwiN said if the gentleman would suggest a remedy he would cheerfully
He was not personally in favor of the plan which he had thrown out,
agree to it.
but it occurred to him as ihe only alternative within their reach.
Mr. DiMMicK observed that there was a quorum now present, and he hoped the
House would proceed to business.
Mr. Crosby moved that the officers and members of the Convention first take
the oath to support the Constitution of the United States.
Mr. BoTTs moved to postpone the order of the day for that purpose.
Mr. GwiN was willing to waive, but not postpone the order.
The Chair deemed it necessary that the body should first be organized. It
•was for the House to determine whether or not that course should be adopted.
The question would be whether the
It was either organized, or not organized.
proceeding
before
to business as an organized body.
the
oath
members should take
in
the
affirmative.
determined
Which was put and
Mr. GwiN suggested that the President be sworn l)y some legal officer of the
He thought the Judge of the Supreme Court, who was present, could do it,
city.
and then swear in all the other members. The Judge or Alcade should perform

remedy

this duty.

The Chair
swear

was

the will of the House, the Secretary of State could
the
President could then administer the oaths to the
in the President, and
said if

members as a body.
Which was adopted
the Secretary of State

it

;

;

and the President of the Convention was duly sworn by
after

which the President administered the oath

to

the

members.

ORDER OF THE DAY.
Mr. Gwin's resolution being the order of the day, was then taken up and read.
Mr. Halleck wished to propose a substitute, for the purpose of getting an exHe had very little doubt as to
pression of the sense of the House on two points.
the result; nevertheless, as many wished their views to be known on that subIt was with resject, he desired to make the two points separate and distinct.
He therefore moved that the
pect to a State or a Territorial form of government.
resolution be so worded as to give a direct expression of opinion on each point,
whether the plan of a State Government was desired, or whether the Convention
should propose to Congress a plan of a Territorial Government.
Mr. McCarver said, that if the question was whether any other than a Slate
Government should be considered, he was willing the vote of this House should
be taken to decide it, but he was not willing to sit here and take any other plan
into consideration.
The Chair stated that the question

was on the amendment of Mr. Halleck.
could not agree to accept this amendment as a substitute for his resoThe resolution submitted
lution, because it embodied precisely the same thing.
by him was open to discussion. If there be any objection to a State Constitution,
the questien of a Territorial Government is thrown open.
Mr.

GwiN

;
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Mr. Halleck's only object was to separate the two questions.
Mr. GwiN did not think there was a mennber on this floor in favor of a Territorial Government.
Mr. McCx\RVER proposed moving the question, whether this body proceed to
form a State or Territorial Government.
The Chair considered the question embodied in the resolution.
Mr. Hastiisgs was opposed to the resolution last offered, and in favor of the
resolution providing for the organization of a State Government.
If it was a
State Government it would not be a Territorial Government.
Mr. Gilbert, in order to cover the whf^le, moved the following as an amendment to the amendment of Mr. Halleck
1.

Resolved^ That

it

is

expedient that this Convention

now

proceed to form a State Constitution

for California.

members from each district be appointed by the
Resolved, That a Committee consisting of
to prepare a draft or plan for a Constitution for the ^tate of California ; and that such Committee be instiucted to report to this Convention, with as little delay as possible, such articles or
sections of said draft or plan as may have been passed in Committee fiom time to time.
2.

Chair

Mr. Halleck accepted Mr. Gilbert's proposition as a substitute for his amendment.
Mr. GwiN accepted the first resolution offered by Mr. Gilbert as a substitute for
his second resolution, and in order to have a direct vote, called the previous question.
The Chair stated that the previous question was on the original resolution, that
being the order of the day.
Mr. Hastings moved to amend the resolution by inserting two from each district

instead of one.

The Chair
reach of the

stated that the m.otion to add

House

at

an additional

member was

within the

any time.

Mr. GwiN accepted the amendment of two instead of one.
Mr. Foster suggested that the resolution to appoint a Committee be put in
such shape as to give the opinion of the House directly on the subject of the form
Some members were in favor of a Territorial Government.
of government.
For one, he was opposed at present to entering into a State Government. He
It appeared to
desired, and so did others, to have the vote separate and distinct.
him that Mr. Halleck's amendment to the resolution accomplished the object.
Mr. GwiN renewed his call for the previous question but the motion giving
rise to discussion, he finally withdrew it.
Mr. Carillo said the first question ought to be, whether California was to remain a Territory, or be formed into a State. Whatever determination there might
be on that subject, he thought a Committee ought to he appointed to report upon it,
that members might record their votes on that question alone, if they so desired it.
Any step taken contrary to this plan would only involve the Convention in difficulty.
Mr. Wozencraft did not perceive what right the House had to enter into any
7'he delegates of this Convention were elected for a spequestion of that kind.
to form a State Constitution.
cial purpose
They were not required to give any
expression of opinion as to any other form of government.
The Chair stated that Governor Riley, in the recommendation contained in his
proclamation, referred to a Territorial as well as a State Government.
Mr. Tefft thought there was another reason why the two questions should be
separated.
If gentlemen were honest in stating that the two resolutions would
have the same effect, it was yielding nothing to comply with the wishes of those
who desired to record their vote in favor of a Territorial Government. He
was compelled, in compliance with the wishes of his constituents, to vole for a
He considered it due to members who voted under such
Territorial Government.
instructions, that the direct question should be put, whether the Convention should
proceed to form a State or a Territorial Government.
Further dicussion having taken place, Mr. Gilbert called for the reading of
;

—

**
^
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the two resolutions (Mr. Gwin's and his

own

in juxta position.)

The

Secretary

read the resolutions.

Mr. BoTTs cordially approved of the sentiments expressed in the resolution of
Mr. Gilbert; but strange to say, they led him to entirely different conclusions.
He (Mr. Botts) wanted to see the whole subject discussed by the Convention in
Committee of the Whole. He desired that every member should participate in
He was aware it was the wish of the gentleman that this Comthe discussion.
mittee should return immediately with a plan of a Constitution to be laid before
But what does the resolution authorize this Committee to do ? What
the House.
power does it give the Committee ? The very diuiculty which the gentleman
For
sought to avoid was involved in the adoption of the Constitution so reported.
his own part, he would vote for the resolution which provides for the taking of the
test question at once, whether it should be a Constitution for the State or a TerHe would then offer an amendment providing that the
ritorial Government.
House go directly into Committee of the Whole for the consideration of a Constiand for precisely the same reasons that the
tution for that State or Territory
gentleman from San Francisco had offered his res(j]ution, requiring the Committee to report the plan of a Constitution in detached portions.
Mr. Gilbert said his chief motive was the desire to save time the wish to
;

—

In all the Conshorten the sitting of this Convention to the least possible limif.
ventions of which he had read, a great deal of time had been lost by parcelling
It was the
out different departments of the Constitution to different Committees.
They had some ten different Comcase in the late Convention of New York.
When all the reports were before the House, it took them two' months
mittees.
to settle upon a plan of a Constitution.
It was found that the different reports had
relative
sympathy,
no CO.
and it was almost utterly impossible to unite them. This
Committee, which he proposed, could hold its meetings during the intervals between the sittings of the Convention, and report from time to time such portions
The House could, meantime, be enof the Constitution as they had adopted.
gaged in debating the articles before it in Committee of the Whole. He wished
it distinctly understood that his object was to save time.
Mr. Carillo stated that he represented one of the most respectable communities in California, and he did not believe it to be to the interest of his constituAt the same time, as a great
ents that a State Government should be formed.
majority of this Convention appeared to be in favor of a State Government, he
proposed that the country should be divided by running a line west from San Luis
Obispo, so that all north of that line might have a State Government, and all south
thereof a Territorial Government.
He and his colleagues were under instructions
He took this view, because he believed it
to vote for a Territorial organization.
And although a gentleman belonging
to be to the interest of his constituents.
to this body had stated, that it was not the object of the Convention to form a Constitution for the Californians, he begged leave to say, that he considered himself as
much an American citizen as the gentleman who made the assertion.
Mr. GwiN said he was very glad that the gentleman had afforded him an opportunity of stating precisely what his meaning was.
He had been very much
misunderstood on this point.
What he said was, that the Constitution which they
were about to form was for the American population. Why ? Because the
American population was the majority. It was for the protection of the California
population
government was instituted for the protection of minorities this
Constitution was to be formed with a view to the protection of the minority
the
The majority of any community is the party to be governed;
native Californians.
the restrictions of law are interposed between them and the weaker party
they
are to be restrained from infringing upon the rights of the minority.
The Interpreter having translated this explanation,
Mr. Carillo expressed himself perfectly satisfied. He had nothing further to

—

—

:

;

say, except that he conceived

it

to

be

to the interests

of his constituents,

if

a Terri-
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tonal Government could not he formed for the whole country, that the country
should be so divided as to allow them that form, while the northern population
might adopt a State Government if they preferred it.
Mr. Foster, although acting under instructions similar to those of his colleague,
There was
did not believe that a majority of his constituents wished a separation.
no doubt they desired a Territorial Government, but he believed they would prefer
to bear their share of the burden of a State Government rather than divide the
country.
Mr. DiMMicK wished to say a word before the question was put. He repreThe idea was prevasented a portion of the California population in this House.
This he
lent that the native Californians were opposed to a State Government.
He was satisfied from the conversations he had
did not conceive to be the case.
had with them, that they were nearly unanimous in favor of a State Government.
As to the line of distinction attempted to be drawn between native Californians
and Americans, he knew no such distinction himself; his constituents knew none.
They would not consent to be placed in a
ThejMill claimed to be Americans.
minority.
They classed themselves with Americans, and were entitled to be considered in the majority.
No matter from what nation they came, he trusted that
The Constitution was
hereafter they would be classed with the American people.
to be formed for their benefit as well as to that of the native born Americans.
They
the proall had one common interest at stake, and one common object in view
tection of government.
Mr. GwiN would not be misunderstood by any interpretation given to his remarks on this floor or elsewhere. It was notorious that the citizens of the United
States were known as Americans here
and when he spoke of Americans, he
sprke of citizens of the old States of the Union, now in California. He knew no
distinction prejudicial to the interests of either.
He had attempted to draw none.
He spoke of them as a matter of numbers that the citizens from the old States of
the Union formed the majority here, and this Constitution was for the protection of
the class forming the minority.
Mr. DiMMicK desired to say that his constituents claimed no protection under the
Constitution of California, which was not guarantied to them by the treaty of peace.
The question being then taken on the first part rf Mr. Gilbert's proposition, the
:

;

;

result

was as

follows

;

—

Yeas Messrs. Aram, Botts, Crosby, Dent, Dimmicl?, Ellis, Gwin, Gilbert, Hoppe, Hobson,
Halleck, Hastings, Hollingsworth, Jones, Larkin, Lippencott, Moore, McCarver, JNorton, Ord,
28.
Price, Sutter, Snyder, Sherwood, Shannon, Semple, Vallejo, Wozencraft

Nats — Messrs.

—

Foster, Hill, Reid, Stearns, Pico, Tefft, Carillo, Rodriguez

—

8.

The question as to there being a quorum present having arisen, and being decided in the negative by the President,
On motion of Mr. Dent, the Convention took a recess for half an hour.
AFTERNOON SESSION, 2 o'cLOCK,

P.

M.

The Convention met pursuant to adjournment.
The Chair remarked that it was desirable to have some known and

settled

government of the House. It was not practicable for each
member to determme at any time which was the best rule. The House should
establish proper regulations, and abide by them.
It was true, it had been irregu-

rules

for

the

The Territory of California was obtained from another government, differing very materially from ours.
were to make something out of
to construct organization and form out ot cha,os.
nothing
The object was to produce a good fundamental system of laws; and to accomplish this it was absolutely
necessary to adopt some fixed rule of action.
All business should be suspended
until the house was properly organized.
By an act of
It was now in conflision.
the Convention, it would seem that the number of members was fixed at seventythree ; thirty-eight would, therefore, be necessary to form a quorum.
It would be
larly organized.

We

;

—
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If such action
impracticable to alter a decision once made without a quorum.
were admissabla, five members might proceed to form rules and regulations, and
even laws. There appeared to be but one way to get out of the difficulty. By
some misunderstanding, it was supposed that by the adoption of the report of the

special committee appointed yesterday, the Convention consisted of seventy-three
This committee was to report the names of the additional delegates

members.

The journal does not declare what memduly elected in their respective districts.
They were therefore not members of this House until
bers were duly elected.
some authority made them so. The journal afforded no evidence of additional acUnder this omission, it was within the
tion of the Convention on the subject.
power of the House to proceed now and declare who were the duly elected memHe thought the difficulty might be obviated by some course of this kind.
bers.
A discussion here arose on the subject of a quorum, and the rules necessary for
the action of the House, during which several propositions were offered but not
entertained.

On

a call of the House, the President declaring a quorum present,
GwiN moved to reconsider the report of the Committee on Privileges and
Elections, and offered the following resolution

Mr.

;

Resolvedf That the report of the Select Committee appointed by order of the House to report
upon the number of votes received in the several districts by persons who were candidates for seats
and Hugo Reid, Jacinto Rodriguez, Francis J. Lippitt, A- J. Ellis, R.
in this body be adopted
;

M.

Price, L.

W.

F. Moore, I. M.
of this body.

Hastings, M. McUarver, John McDougal, E. 0. Crosby, B. F. Lippincott, B.
Jones, and O. W. Wozencraft, are duly elected and hereby admitted as members

Adopted, viva voce.
A motion to adjourn having been made
Mr. GvviN said he hoped the House would first dispose of the resolution in regard to the appointment of a Select Committee on the Constitution, in order that
it might report some material upon which the Convention could proceed at its next
meeting.

McCarver moved

Mr.

by striking out

lution

to

amend Mr.

all after

That the Convention do now

the

Gilbert's

amendment to Mr. Gwin's

reso-

word " Resolved," and insert the following

resolve itself into a

Committee of the Whole, and take

:

into con-

sideration the Constitution of the State of Iowa, as a basis for the Constitution of California.

Mr. GwiN remarked, that the motion of the gentleman rendered it proper that
he should make an explanation. Before he (Mr. Gwin) was elected a member of
the
this Convention, a consideration of very great importance occurred to him
encountered
during
the
labors
of
the
the
that
would
be
Convention
from
difficulty
absence of a printing press. It would be admitted, that it was indispensable that
every member should have before him the precise words upon which he was called
upon to vote. He had exerted himself to have a press here, but found it imprac-

—

He

then took the responsibility, in consideration of the great public neand after consultation with several members, to print a copy
of the Constitution of Iowa, in order that every member might have it before him,
and write on the margin any amendment that might occur to him. He had intended, if the Committee had been appointed, to have proposed this paper as a
and if it met the approval of the Committee, he woild then have moved to
basis
come into Committee of the Whole. No member would be committed to any
He had selected the Constitution of Iowa, because it was one
part or provision.
ticable.

cessity of the case,

;

of the latest and shortest.
Mr. BoTTs most heartily approved of the suggestion of the gentleman from
^

San

placed business before the House at once.
As to any particular
Constitution, it made no difference.
This paper was well printed, and could be
taken in hand without further delay. He suggested to the mover of the proposition the propriety of withdrawing the resolution originally offered by him,
order to permit this to go directly before the House.
Francisco.

It

m

—
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GwiN would be

With the
glad to do so if it met the wishes of the House.
consent of his colleague, he would therefore propose to withdraw it.
Mr. Gilbert could not consent to withdraw his amendment.
Mr. Sherwood was of opinion that there would be enough to do in discussing
propositions consolidated by a Committee, without bringing the whole matter before the Convention at once.
It was desirable to have the cream of the whole
the best material of the Constitutions of the thirty States.
Mr. Halleck asked gentlemen who approved of this idea of taking up an entire Constitution in Committee of the Whole, whether from the experience of the
last few days they considered the whole body better calculated to do business than
a small committee.
Mr. Gilbert remarked that, although in introducing his amendment, he did it
to avoid the complicated machinery of a number of committees, he did not suppose any member would be in favor of destroying altogelher that principle
of legislative action.
It was an established usage in legislative bodies, that matters of g^'eat importance should come before the House through a committee.
This committee must digest the material for the action of the House. He apprehended that when the report of the proposed committee came up for consideration,
there would be enough amendments, propositions, and debates to satisfy all.
He was opposed to adopting any one constitution as a basis, unless it came through
a committee.
Let this committee take all the constitutions and report what they
deemed best. Each member could then, in Committee of the Whole, propose
such amendments as he thought proper.
It appeared to him that there was no
other judicious mode of proceeding.
Mr. GwiN said there was still one difficulty. He was not opposed to a committee where there were ordinary facilities, but he wanted to know what was to be
done with the report of this committee ? Were the members t,o act upon one copy
of the report? It was impossible for business to progress this way.
If there
was a printing press it would be the proper course, but no deliberative body, within his knowledge, ever passed a measure without first having it laid before each
member for his examination.
Mr. Gilbert thought the gentleman overrated the difficulty of getting copies of
this report for the use of the members.
It would possibly consist of not more than
half a page at a time, which could be copied by the clerks.
Mr. DiMMicK did not see how business could be expedited by adopting, as a
basis, the Constitution of Iowa.
It would have to be translated into Spanish, and
a sufficient number of copies made for those who only spoke that language.
If,
on the other hand, the committee reported, article by article, a plan of a Constitution, it could be translated, copied, and laid upon the tables of the members at the
o|)ening of each day's session.
He approved of Mr. Gilbert's resolution.
Mr. Botts would like to know how the House could understandingly vote upon
a particular section, when it was ignorant of what was to follow.
Nothing appeared to him more impolitic than the introduction, by piecemeal, of sections upon
which others, behind, might be dependent. All must be acted upon together.
section, objectionable in itself, in one part of the Constitution, might, in another,
Mr.

,

'

A

be made beneficial.
Mr. Price said there seemed
in relation to the

He

mode of getting

to
to

be great

work

difficulty in the

at the business of

minds of gentlemen

making a

Constitution.

had a resolution which he thought would be acceptable to the House.
hoped it would also be satisfactory to his colleague, (Mr. Gilbert.)

He

Resolved, That a Select Committee, composed of one delegate from each district, be appointed
by the President, to report upon the best mode of proceeding to make a State Constitution, for the
action of this body.

Mr. Gilbert preferred that the question should come at once between Mr.
Gavin's resolution and his own.
As to the difficulty referred to by gentlemen in
relation to reporting, from time to time, different^portions of a Constitution, it was
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House was to act finally and irrevocably upon each
would
first be considered in Committee of the Whole.
provision as it
Constitution
afterwards
come up in the House, and be open to
would
The entire
by
section
section.
amendment,
Mr. Price objected to making one general committee, as contemplated by the
The work of the Convention should be subdivided.
resolution of Mr. Gilbert.
He believed five or seven standing committees should be made. By adopting this
plan, he thought the form of a Constitution could be thrown together much quicker
It was with this view that he
than by putting the whole labor on one committee.
to
report
upon
the best mode of proceeding.
moved the appointment of a committee
The question was then taken on Mr. Price's amendment, and it was rejected.
On motion of Mr. Botts, the Convention adjourned till 10 o'clock to-morrow
morning.
THURSDAY,
6, 1849.
not to be supposed that the

came

up.

It

SEPTEMBER

The Convention met pursuant to adjournment. Prayer by the Rev. Mr. Willey.
Journal of yesterday's proceedings were read, amended, and adopted.
Mr. Larkin offered the following resolution:
Resolved, That Messrs. P. La Guerra, and J. M. Cabarruvias, now

at the bar of this House,
have produced to this House satisfactory evidence of having been duly elected members of this Convention from the districts of San Luis and Santa Barbara, and that they be requested to come forward and be qualified as such. Adopted.

Whereupon Messrs. Cabarruvias and De La Guerra were sworn

in

by the Pre-

sident and took their seats.

Mr. LiPPiTT then stated that he was absent when the members were sworn in
yesterday, and requested that the oath be administered to him ; which was accordingly done by the President.
On motion of Mr. Gwin, an invitation to take seats upon the floor of this House
was extended to Col. Weller, Judge Hastings, and Col. Russell.

On motion of Mr. Halleck, Manuel Dominguez was sworn in by the President,
and took his seat.
Mr. GwiN reported, as chairman of the Committee on the appointment of a
Reporter, against the publishing of the proceedings by the Convention.
He then moved a suspension of the rules, and nominated Mr. J. Ross Browne
as Reporter to the Convention, who was elected, viva voce.
Mr. GwiN moved a reconsideration of the vote upon the resolution declaring it
expedient to establish a State Government, which was received, and ordered to be
laid on the table subject to call.
On motion of Mr. Price,
Resolved, That the President appoint two Pages for the Convention.

ORDER OF THE DAY.
Mr. Price stated that he had drafted a resolution asking for the appointment of
committees by the President, to take into consideration the different
portions of the Constitution.
There might be special committees appointed from
time to time if necessary; but these standing committees would always be ready
to perform any duty imposed upon them by the House in Committee of the Whole.
He believed the business of the Convention would be done quicker by the adopThere appeared to
tion of this resolution than by any other mode yet suggested.
be three distinct propositions before the House One to go at once into Committee
In addition
of the Whole, and debate, section by section, the entire Constitution.
to the same resolution, it was proposed yesterday to take as a basis one of the
State Constitutions.
Mr. Gilbert's resolution proposes to appoint one general
committee, to report from time to time the plan of a Constitution.
He would not
detain the House by going into a discussion of the merits of these different proposix standing

:

—

:
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silions, but would content himself by stating, that after consultation with several
of the members, he was of opinion the following resolution would meet with gene-

He moved
Gwin's resolution

ral favor.

it

as an

amendment

Mr. Gilbert's amendment

to

to

Mr.

Resolved, That six standing committees, of five members each, be appointed by the President,
and report upon the following articles of a Constitution, to be submitted

to take into consideration
to this
1st.

2d.

3d.
4th.
5th.
6th.

Convention, viz :
Enacting clause and Bill of "Rights.
Legislative Department and qualification of
Executive and Executive powers.
Judicial Department.
Mode of amending and revising.
General provisions and schedule.

electors.

Mr. Halleck was opposed to this plan, and preferred the amendment of Mr.
He knew
Gilbert as better calculated to facilitate the business of the Convention.
of no instance of the appointment of a number of committees, where a body of
this kind had been enabled to get through its labors short of two or three months.
There was no reason to suppose that six committees would get through any sooner
here than in other Conventions.
Great labor would be required in combining the
Confusion and difficulty would be the inreports of these different committees.
Moreover, there would be various omissions, as in the case of
result.

evitable

New

York. He did not know of any State Constitution that
nevertheless, there was no Concontained more admirable provisions than that
stitution in the States so imperfect
and this fact arose, not from the want of talent in the Convention, but from the appointment of a large number of committhe Constitution of

;

;

He was aware

tees.

man

to the

that there

were numerous aspirants

for the position of chair-

proposed committee, but he thought that matter might be decided by

the House.

Mr GwiN said the gentleman's remarks presented a most irresistible argument
against the proposition which he advocated.
The very fact referred to by him
showed the impracticability of doing business in the mode proposed, without a
prmting press. The experience of forming thirty Constitutions of the States
the result of seventy years of labor
was to be thrown aside, and this Convention
was to enter into a new field, to draft a new Constitution. The gentleman had
shown the absolute necessity of taking one of these Constitutions as a basis.
There would then be no necessity for either one standing committee or six special
committees.
The entire Constitution could be discussed in Committee of the
Whole. He did not care which Constitution was taken up. It would be infinitely better to take any one of them than appoint a committee to report upon a form
It was with the intention of proposing in committee to lay
section by section.
the printed copy, already referred to, before the House, that he had offered his
That Constitution was one of the latest and briefest. He
original resolution.
wanted nothing better than to form a Constitution from the thirty Constitutions of
Had some standard or plan been taken as a basis, the Convention
the Union.

—

would now be at work upon it.
Mr. BoTTs rose to protest against the haste apparent in every quarter of the
House, to proceed headlong in this important matter of farming a Constitution.
He appealed to members to consider the circumstances under which they were
It was to perform the most solemn of trusts
here.
to decide upon the fundamental principles of a Government.
This great question of securing to mankind the
prosperity and happiness which can only result from a good Government, now
agitates the world.
It occupies the minds of sages, and the discussion of it fills
volumes.
Yet gentlemen come here under the expectation of making a Constitution almost in a single day.
He had been present as a spectator in one or two
Conventions of the old States.
He was struck with the contra«t presented by
for highly respectable as it was, he could not but be impressed with the abthis
sence of those gray hairs which he had seen in assemblies of this solemn charac-

—

;

—
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ter in the older States.

take time to

make

—

it.

He hoped to see a good Constitution formed, but it would
He was well aware that gentlemen, in coming here, sacri-

were desirous of returning home without delay. Business in
very
profitable, and it was natural that gentlemen should wish to
California was
get back to their money bags
but he would oppose the spirit of patriotism to the
mammon.
spirit of
There was something in the very word patriotism calculated
to inspire men to make sacrifices.
It was true houses were built in a single night
in San Francisco
but he feared, if this Constitution
it was
a go-ahead place
was built in the same way, it would bear about the same relation to an enduring
political structure that a shanty in San Francisco bore to a great monument of
architectural skill.
Gentlemen complained that the time of the House was consumed in useless discussion that nothing had been done no vote taken. Suppose you ascend a hill in the morning, and come down again in the evening, without being able to get over, have you done nothing ?
Have you not discovered that
you cannot get over in that way ? Delay is the characteristic of hasty legislation.
A word with regard to the propositions before the House. By the first, proposing
the appointment of one large committee, you can only have a portion of the intelligence of this body to engage in the formation of a Constitution.
Is there any
to spare ?
Mr. Price's proposition employs the whole intelligence of the Convention.
He (Mr. Botts) was in favor of having as much wisdom as possible engaged in this business, and would therefore vote for the amendment offered by
ficed

much

that all

;

;

;

;

;

Mr. Price.

Mr. Norton sustained Mr. Gilbert's proposition. He thought it would be the
only means of advancing the work before the Convention.
It was a great object
to expedite business.
The people sent delegates here to form the organic law of
what would soon, he trusted, be a great State of the American Union. .The proposition of Mr. Gilbert seemed to him to indicate the most practicable mode of
proceeding.
The Committee thus appointed could report, in whole or in part, a
form to be acted upon in Committee of the Whole.
He was not prepared to say
they could form a Constitution better than those of the several States
but the
Committee could select from them such provisions as were most applicable to this
country, and by combining the wisdom of the whole, make a better Constitution
than could be accomplished in any other way.
The experience of Conventions
proved that where several Committees were appointed on the several articles of
the Constitution, men of different opinions necessarily presided over them, who
deemed themselves bound to sustain their respective Committees. In the present
case the objection would be peculiarly striking, where so many were assembled together coming with conflicting prejudices from different States of the Union.
Mr. GwiN observed that he had lived in three of the old States. He had carefully examined all the State Constitutions, and he preferred the Constitution of
Iowa to that of any other State. He had no sectional prejudices to gratify here.
Mr. Norton did not refer particularly to Mr. Gwin. That gentleman was not
the only member of this House.
Such prejudices existed, and that was sufficient.
Mr. Hastings said that all appeared anxious to effect the same great object, but
arrived at different conclusions.
It was very important that the work should be
commenced at once yet it was argued that it should not be hastily commenced,
because the object was an important one. He considered that an excellent reason for beginning it without delay.
They were not without a guide there was
to
one book
which they had access, containing the Constitution adopted by the
wisdom of the age in which the framers lived sanctioned by long experience
pronounced superior to any ever adopted in the known world. If the lawyer appears at the bar to argue his cause, he knows well where to find the best book extant on human rights and human government
the Constitution of the United
States.
The record of the debates on that Constitution embraced the principles
The best plan would be to take up that great inof all the State Constitutions.
strument as a guide, and proceed to form a Constitution for the State of California.
;

;

;

—

—

—

:
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By adopting this as a standard, one committee could be appointed, which could
accomplish all the work. He was opposed to a number of Committees. He conBut if gentlemen
sidered one sufficient, and he would prefer a small one.
the
the
all
intelligence
of
House
having
concentrated in that Cominsisted upon
not
object
to
two
members
from
each district, although he
mittee, he would
He was in favor
thought a smaller number would accomplish the work sooner.
of Mr. Gilbert's proposition.
The question was then taken on Mr. Price's amendment, and it was rejected.
The question then recurring on Mr. Gilbert's amendment
Mr. GwiN rose to a question of order, whether his resolution and that of Mr.
Gilbert were not precisely the same in effect.
Mr. Gilbert explained that the Committee proposed by him might report from
time to time such articles or sections of a plan as might be passed upon in Committee.

—

Mr. GwiN asked if his was not precisely the same in effect to report the plan,
or any portion of the plan of a State Constitution.
He made it a question of order.
The Chair decided that where two resolutions were the same in substance and
effect, the amendment could not be properly considered as before the House.
It
was the opinion ot the chair that these two propositions did not vary in effect.

Mr. Gilbert appealed from the decision of the Chair.
Mr. Halleck asked if an appeal could be debated.

The Chair decided
Mr. Gilbert called

in the negative.
for the

yeas and nays on the appeal, which was ordered.

— Messrs.

Yeas

Aram, Carillo, Cabarruvias, Crosby, Dimmick, Dominguez, Ellis, Foster,
Gwin, Hoppe, Hobson, Hastings, Jones, La Guerra, Larkin, Lippitt, Moore, McCarver, OrJ,
Price, Pico, Rodriguez, Reid, Sutter, Snyder, Shannon, Sherwood, Stearns, Vallejo, Woozencraft— 30.

Nays

—Messrs.

Gilbert, Halleck, Hollingsworth, Lippincott, Norton,

The

question then recurring on Mr. Gwin's resolution,
On motion, the blank was tilled with the word two.
Mr. Shannon offered the following resolution

it

and Teft

—

6.

was adopted.

:

Resolved^ That

Committee of

members be appointed by

the President to frame
report to this House, at as early a period as practicable, the necessary rules for its government.
a Select

five

Adopted.
On motion of Mr. Gwin, the House took a recess of half an hour
Chair an opportunity of appointing the Standing Committee.

AFTERNOON SESSION,

The Convention re-assembled pursuant
The President announced the following
stitution

1

to

o'cLOCK,

P.

to

and

allow the

M.

adjournment.

as the Standing

Committee on the Con-

:

Gwin and Norton, of San Francisco; Hill and
Los Angelos De La Guerra and Roderiguez,

Pedrorena, of San Diego ; Foster and
Teflt and Cabarruof Santa Barbara
Dent and Halleck, of Monterey Dimmick and Hoppe, of San Jose ;
vias, of San Luis Obispo
Lippencott and Moore,
Vallejo and Walker, of Sonoma ; Snyder and Sherwood, of Sacramento
of San Joaquin.
Committee on Rules and Regulations. Messrs. Shannon of Sacramento, Butts of Monterey,
Price of San Francisco, Jones of San Joaquin, and McCarver of Sacramento.
Messrs.

Carrillo, of

;

;

;

;

;

—

Mr. Gwin moved that the Secretary of the Convention have power

to

employ a

clerk or clerks, if such are necessarj*, and to report to the Convention the name
or names of the person or persons he proposes to appoint, for its approval. Adopted.

On

motion of Mr. Price,

Resolved, That the Committee to frame a Constitution is hereby authorized to employ such
number of Clerks as may be necessary, and that the Committee are instructed to bring in a copy
of their report for each member of the House.

Mr. Price offered the following resolution

:
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Rcsohedy That the President appoint a committee of three to wait on Gov. Riley, and inform
that the Convention is fully organized and ready to receive any communication from him that
he may be pleased to make.

him

Mr.

GwiN

objected, and the resolution

On

motion, the hour of the assembling
until otherwise ordered.
The Convention then adjourned.

was
of"

laid over.

the Convention

FRIDAY, SEPTEMBER

7,

was

fixed at 10

A. M.

1849.

The Convention met pursuant to adjournment. Prayer by the Rev. Padre
Ramirez.
Mr. E. Brown, from the District of San Jose, appeared, was sworn, and took his
seat.

Mr. BoTTs offered the following resolution. He thought it proper that the officers of this Convention should know precisely upon what they were to depend :
Resolved, That a committee of five be appointed to inquire and report to this body the proper
for tiie payment of the expenses of this Convention, and that they report the
proper per diem, or other allowance, to be made to the oflicers in the employment of this House.

mode of providing

Adopted.
Messrs. Botts, Halleck, Vallejo, Brown, and Price, were appointed by the President as such committee.
Mr. NoKTON, on behalf of the Committee on the Constitution, begged leave to
state that the Committee had had the subject under consideration, and during the
brief time allowed it, had not been able to prepare any written report.
There
had been, in Committee, a great degree of unanimity on the adoption of the first
portion of a Constitution
and it was prepared to report this morning, verbally, if
The Committee were of opinion that the
the House desired it, a bill of rights.
preamble should be postponed until after the form of a Constitution had been agreed
upon.
Mr. Hastings moved that the Committee be permitted to report, when one copy
Adopted.
of their report was ready.
Mr. NoKTON, the Chairman of the Committee, then reported as follows
;

:

The

Select

Committee appointed

tion," having had the

same under

to report a plan, or

any portion of **aplan of a State Constitu-

consideration, respectfully report the following proposed articles

ARTICLE

I.

Declaration of Rights.
I. No member of this State shall be disfranchised or deprived of any of the rights or privileges
secured to any citizen thereof, unless by the law of the land, or the judgment of his peers.
II. The right of trial by jury shall be secured to all, and remain inviolate forever.
But a jury
trial may be \Aaived by the parties in all civil cases in the manner to be prescribed by lavi^.
III. The free exercise and enjoyment of religious profession and worship, without discrimination
or preference, shall forever be allowed in this Slate to all mankind; and no person shall be rendered
incompetent to be a witness on account of his opinions on matters of reUgious belief but the
liberty of conscience hereby secured, shall not be so construed as to excuse acts of licentiousness,
or justify practices inconsistent with the peace or safety of tnis State.
IV. The privileges of the writ of habeas corpus shall not be suspended, unless when, in cases
of rebellion or invasion, the public safety may require its suspension.
V. Excessive bail shall not be required, nor excessive fines imposed, nor shall cruel and unusual
punishments be inflicted, nor shall witnesses be unreasonably detained.
VI. No persor»»shall be held to answer for a capital, or otherwise infamous crime, (except in
cases of impeachment, and in cases of militia, when in actual service ; and the land and naval
forces in time of war, or which this State may keep with the consent of Congress in time of
peace; and incases of petit larceny, under the regulation of the Legislature,) unless on presentment, or indictment of a grand jury; and in any trial, in any court whatever, the party accused
shall be allowed to appear and defend in person and with counsel, as in civil actions.
No person shall be subject to be twice put in jeopardy for the same offence, nor shall he be compelled, in any criminal case, to be a witness against himself ; nor be deprived of life, liberty, or
;
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property without due process of law; nor shall private property be taken for public use \^ithout just
compensation.
VII. When private property shall be taken for any public use, the compensation to be made
therefor, when such compensation is not made by the State, shall be ascertained by a jury, or
by
not less than three commissioners appointed by a Court of Record, as shall be prescribed by law.
Private roads may be opened in the manner to be prescribed by law, but in every case the necessity
of the road, and the amount of all damage to be sustained by the opening thereof, shall be first determined by a jury of freeholders, and such amount, together with the expenses of the proceedings, shall be paid by the person to be benefitted.
VIII. Every citizen may freely speak, write, and publish his sentiments, on all subjects,
being
responsible for the abuse of that right, and no law shall be passed to restrain or abridge the liberty
of speech or of the press.
In all criminal prosecutions or indictments for libels, the truth may be
given in evidence to the jury? and if it shall appear to the jury that the matter charged as hbellious is true, and was published with good motives, and for justifiable ends, the party
shall be
acquitted
and the jury shall have the right to determine the law and the fact.
IX. No law shall be passed, abridging the right of the people peaceably to assemble and to
petition the government, or any department thereof ; nor shall any divorce be granted,
otherwise
;

than by due judicial proceedings ; nor shall any lottery hereafter be authorized, or any sale of
tery tickets allowed within this State.

lot-

X. Any citizen of this State who may hereafter be engaged, either directly or indirectly, in a
duelj either as principal or accessory before the fact, shall forever be disqualified from
holding any
under the Constitution and laws of this State.
XI. All laws of a general nature shall have a uniform operation.
XII. The military shall be subordinate to the civil power.
No standing army shall be kept up
by the State in time of peace, and in time of war no appropriation for a standing army shall be
for a longer time than two years.
XIII. No soldier shall, in time of peace, be quartered in any house, without the consent
of the
owner, nor in time of war, except in the manner prescribed by law.
^^XIV. No person shall be imprisoned for debt, in any civil action in mesne, or final process, unless in cases of fraud
and no person shall be imprisoned for a militia fine in time of peace.
XV. Foreigners, who are, or who may hereafter become, residents of this State, shall enjoy the
same rights in respect to the possession, enjoyment, and descent of property, as native bom citizens.
XVI. This enumeration of rights shall not be construed to impair or deny others, retained by
office

;

the people.

By
Mr.

MYRON NORTON,

order of the Committee.

GwiN

Resolved,

offered the following resolution

That

House

Chairman.

:

Committee of the Whole House, at half-past 12
<>'clock this day, to take under consideration the report of the Select Committee appointed
to report
a Constitution, or any part thereof; and that the Secretary and
Assistant Secretaries be required to
prepare copies of said report for the use of the members.
this

resolve itself into a

With regard to this resolution, Mr. Gwin would merely state that the first eio-ht
sections of the report submitted by the chairman of the Select Committee, were
from the Constitution of
York all the others were from the Constitution of

New

;

There were several manuscript copies of the first part, and printed copies
of the last, which would enable the Convention to proceed to business at the hour

Iowa.

designated.

Mr.

Halleck

committee did not consider this article (the debut they had agreed upon it in a spirit of comprornise, and with a determination to go forward with the work this morning.
If
other members united with the committee in this eflx)rt, he thought the object could
stated that the

claration of rights) complete

;

be accomplished.
Mr. OiiD moved to amend Mr. Gwiu's resolution by laying the report on the
table, and making it the special order of the day fn Monday, at 10 o'clock, A.
M.
Rejected.

Mr. Jones suggested that a portion of the House did not undersiand the Ianguage of this bill of rights. They required time to have it translated. Besides,
it was desirable that the House should have time to examine
other Constitutions.
Mr. GwiN stated that a translation had already been made.
Mr. BoTTs was not, for his part, prepared to cast any vote that this important committee should dictate to him.
He found, this morning, that the whole
power of making this Constitution was consigned to the hands of twenty mem-
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the rest were completely emasculated.
No doubt there would be great
unanimity here, as there was in committee. They bring in a Constitution which
they voted for in committee.
As a matter of course they will vote for it again.
What object is there, then, in sitting here ? Simply to form a quorum to enable
the great committee to make a Constitution.
The people of California have sent
some forty members here for that purpose, but sixteen or seventeen of them, who
are present, are disfranchised.
They are to have no part or voice in the forma-

bers

;

tion of this

Constitution.

Where

are the

eloquent champions of the rights of

San Joaquin and of Sacramento?
Mr. Sherwood remarked that

this

make a

Committee, although composed of twenty

No such power was delegated
them. In conformity with the resolution under which they were appointed, they
merely discharged the onerous duty imposed upon them of reporting to the Convention what they deemed to be the best plan of a government for California.
The
gentleman from Monterey is one of the members to decide whether the results of
the labors of this Committee are worthy to be laid before the people for their sanction.
It is for the purpose of giving work to the Convention, that this material is
members,

did not

assume

to

Constitution.

to

reported by the Committee.
Mr. GwiN then withdrew his resolution and substituted the following in

its

place

:

Resolved, That the report of the Select Committee be referred to the Committee of the Whole
House, and be made the special order for to morrow, at 10 o'clock.

Mr. Sherwood moved

to amend Mr. Gvvin's resolution, by providing that the
resolve itself immediately into a Committee of the Whole, to take into consideration the reported Bill of Rights.

House

After debate, the amendment was withdrawn.
The question upon the adoption of Mr. Gwin's resolution

was then put to the
Convention, and carried.
The President then stated that the Secretary had submitted to him for the approval of the Convention, the names of Messrs. J. F. Howe, John E. Durivage,
and J. S. Robb, as Clerks.
The President submitted a communication from J. Ross Browne, Reporter to
the Convention, which was referred to the Committee on Reporting.
On their own application, Messrs. Ilalleck and Vallejo were excused from the
Committee of five on Expenses of the Convention, and Messrs. Crosby and Larkin
were

On

substituted.

motion of Mr. Sherwood, the Convention adjourned.

SATURDAY, SEPTEMBER

8,

1849.

Convention met pursuant to adjournment. Prayer by the Rev. Mr. Willey,
motion of Mr. Gwin, the daily calling of the roll of members was 'dispensed
with, until otherwise ordered by the Convention.
On motion of Mr. Shannon, Mr. McDougal, a member from Sacramento, and
on motion of Mr. Vallejo, Mr. Walker, a member from Sonoma, were sworn by
the President to support the Constitution of the United States, and took their seats
as members of the Convention.
The Journal of yesterday was read, amended on motion of Mr. Botts, and then

On

approved.

Mr. BoTTs submitted the following resolutions

:

Resolved, That a *' Bill of Rights," if appended to a Constitution at all, should only be declaratory of general fundamental principles.
Resolved, That the object ol a Constitution is to organize a government, prescribing the nature
and extent of the powers of the several departments thereof, and that to engraft any legislative
enactment on a Constitution, is anti- republican, and contrary to the character and genius of such

an

institution.
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bill rights, it was this.
When the
of
the
portion
States
of
United
a
America,
felt
colonies,
action
arbitrary
of
the
British Government, they
themselves aggrieved by the
started questions that were then new in the world, with regard to the great rights
They promulgated these important truths in the form of a declaraof mankind.
The object of the
tion of rights, embodying the principles which they avowed.
Their design was to lay down a great,
Constitution was to sustain those rights.
The first, or general declaration, is called
broad principle of human government.
a bill of rights and the second, embracing a special system of government, is
known by the term Constitution. It is the true meaning of these two terms that
Pe;haps it is altogether unnecessary that we
this Convention should recognise.
Do not forget them.
should refer to these general principles of government here.
Cherish them as you would your heart's blood but why append them to this Constitution ?
If it is the wish of the House, there is no objection to promulgating
them still further, and giving them the sanction of this Convention, but let the bill
The proposed bill is objectionable. It
of rights be kept to its legitimate object.
embraces legislative enactments. The crime of duelling, for instance, is taken
up, and, instead of a general declaration that duelling is an evil and ought to be
prohibited, leaving it to the people to prohibit it in such manner as they may deem
proper, we undertake to prescribe the mode for them.
They do not require us
are sent here to prepare for them a system by which
to perform this duty.
they can enact laws for themselves.
No civilized people pretend to pass laws
without at least making them run the gauntlet of two Houses, differently constituted
often requiring them to pass through the final revision of a single individual, called a President or Governor.
When a Convention assumes to pass
laws and impose them upon the people, it constitutes itself an oligarchy. If you
take notice of one species of crime, can you neglect another ? Do you not usurp
the power of designating crime ?
Where will be the end ? If you undertake to
prohibit duelling, will you have no reference to gambling?
Or, if you entertain
these two mincer evils, will you omit the great crime of murder ?
You go, then,
If you entertain crime, will you not entertain
through all the evils of society.
Gentlemen may refer to Constitutions without number,
the suljject of usury ?
adopted in the United States, with these very features engrafted on them, but that
should rather profit
is no reason why we should adopt the faults of others.
by their experience. By the adoption of this resolution, instructing the committee
to confine itself to the legitimate object for which it was appointed, some hopes
may be entertained of progressing with the business of the Convention but if we
undertake to enact laws on all subjects, it will be impossible to get through in
less than four months.
Mr. Sherwood called for the special order of the day and, after debate, it was
decided by the Chair that the special order was the first business before the Convention.
Mr. BoTTs moved a reference of his resolution to the Committee of the Whole.
The motion was decided in the negative.
^

If

lie

(Mr. Botts) understood the origin of a

which now compose

;

;

We

—

We

;

;

COMMITTEE OF THE WHOLE,

On moiion of Mr. Gwiiv, the Convention resolved itself into Committee of the
Whole, Mr. Lippett in the chair, and took up the special order of the day, being
the " Declaration of Rights,'' yesterday reported by the Select Committee appointed to report " a plan or part of a plan of a State Constitution."
Mr. Shannon moved the following as the first and second sections of the
rights

bill

of

:

Sec. 1. All men are by nature free and independent, and have certain inalienable rights, among
which are those of enjoying and defending life and liberty, acquiring, possessing, and protecting
property, and pursuing and obtaining safety and happiness.

3
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All political power is inherent in the people.
Government is instituted for. the protecand benefit of the people ; and they have the right at all times, to alter or reform the
whenever the public good may require it.

Sec.

2.

tion, security,

same

Mr. Norton

stated,

on behalf

of the

Committee, that in making

this

report,

should comprise the whole bill of rights. The Committee was forced, by the action of the House, to come in without proper time for
deliberation and reflection, and report something.
It was the understanding of
every member that they were to have the privilege of introducing other sections.
The first and second sections, introduced by the gentleman from SacramentOy
(Mr. Shannon,) he believed the committee had agreed should be incorporated in
It was the proper place for them.
the bill of rights.
The declaration of the
sovereignty of the people, emanates from the foundation of our Republic.
It has
been adhered to ever since, and, he trusted, would be adhered to in all time to

they did not intend that

it

come.
Mr. Halleck suggested whether it would not be expedient, as the bill of rights
introduced by the Comnn'ttee was imperfect, and new sections must come in, to
proceed to act upon those reported.
Such additional sections as were deemed neIt would afterwards remain to determine upon the
cessary, might then be moved.
relative order in which they should appear.
Mr. Jones proposed, as an amendment, to strike out the first section of the bill
now before the Committee, and insert the first section of the Constitution of Iowa,
The Chair observed that an amendment to any part, except what was directly
before the House, was not in order.
The question recurring on the first section, proposed by Mr. Shannon,
Mr. Jones moved to s^trike it out.
Mr. BoTTs vi'as in favor of the amendment suggested by Mr. Jones, He conIt merely secures to the citizens of the
sidered the first section superfluous.
State certain privileges, of which this Convention has no power to deprive them.
It is only by their own act that they can be legally dispossessed of those privileges.
Mr. Semple rose barely to say, that he was opposed to striking out this article.
He considered it an essential principle to be incorporated in a bill of rights. It
takes precedence of all others, and places those that follow it in a higher point of
view.
He trusted it would be retained.
After some discussion on the order of amendments, the question was taken on
the first section proposed by Mr. Shannon, and it was adopted
the question then
being on the second section,
Mr. Ord moved an amendment, which he stated was a literal copy of the second
There was some difference between the
section of the bill of rights of Virginia.
phraseology of this section and that of the section before the Committee.
It was
in (he following words
;

:

2.

That

power is vested in, and consequently derived from the people
and servants, and at all times amenable to them.

all

their trustees

5

that magistrates are

Mr. Shannon had carefully examined the Constitutions of the different States,
Virginia included, and had been unable to find a more terse, comprehensive, and
appropriate section than thai which he had proposed.
He did not perceive what
Mr. Ord's amendment added to it, or in what respect it was superior.
Mr. Ord explained the difference.
Mr* BoTTs thought Iowa had the advantage in this case. She said all in one
clause that was contained in the two clauses proposed.
He would vote against

amendment of his colleague (Mr. Ord.)
The question then being on Mr. Ord's amendment, it was rejected.
The question was then taken on the second section proposed by Mr. Shannon,

the

and

it

was adopted.

The next question was on the first section of the report of the committee, viz
3. No member of this State shall be disfranchised, or deprived of any of the rights or privileges
:

secured to any citizen thereof, unless by the law of the land, or the judgment of his peers.

—
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to strike out the word "memljer," and insert "citizen."
He
whole section superfluous, but desired that it shouid appear in the

Mr. BoTTS moved
'Considered the

most acceptable form.
Mr. Norton suggested the word "inhabitant," which amendment was accepted
by Mr. Botts.
Mr. Halleck observed that the clause was properly worded. The term " inhabitant" would apply to a certain class of people who were not entitled to the
rights of citizens, but who were entitled to protection as inhabitants.
Mr. Jones objected to any such interpretation. The reading of the section is,
**
no member of this State shall be disfranchised." That is to say, no citizen
having certain rights, such as the right of voting, shall be deprived of them. You
cannot deprive an Indian of a right to vote, when he has no such right. It applies to the full rights of a citizen.
A citizen cannot be partly a citizen. This
"
No member," &c. Now a member of a State
section requires to be analyzed.
must have the rights and privileges of a citizen thereof; because if he has not,
to him.
An Indian cannot be deprived of the rights sewithout due process of law.
The word disfranchised i^ apA man who is not franchised
plied to citizens in contra-distinction to foreigners.
cannot be disfranchised a foreigner in the United States, who is not a citizen,
cannot be disfranchised. The provision is superfluous, and he (Mr. Jones)
would not support it,
Mr. Sherwood supposed the word " member" referred not only to Indians, neand that the word disfranchised referred pargroes, and Africans, but to citizens
" No member," either a citizen or a foreigner, Indian, negro,
ticularly to citizens.
A citizen being the only member who
or African, " shall be disfranchised."
therefore
disfranchised,
is
who could be
referred to by that word.
A citizen of
the State of New York, by the commission of certain crimes specificdgin the staThis is intended to secure to him all the
tute books, is disfranchised by law.
rights to which he is entitled, unless by his own act he is disfranchised.
Mr. Hastings. There is another view of this question. Whether it is designed
or not, the adoption of this section jof the bill of rights v/ould secure to certain classes, Indians and Africans, (if Africans are ever introduced here,) precisely the same
There is no clause in relation to the introducrights that we ourselves enjoy.
If you provide that no member of this
tion of slaves or any other class of men.
State shall be deprived of the rights and immunities of a citizen, it is to be presumed that such member enjoys those privileges and immunities. If you declare
that no man shall be decapitated for a certain crime, it may reasonably be presumed that he has a head. It must be clear, therefore, that that section proposed
to be amended, was not designed by the mover to produce an effect of this kind.
The word "inhabitant" would not be proper. Indians are inhabitants, but they
do not enjoy those privileges in any portion of the United States they are disYet we declare here, that they shall not be disfranchised without due
franchised.
process of law.
Mr. Botts thought the objections of the gentleman who had just taken his
seat, to the word " inhabitant," were based upon an erroneous impression of the
word "disfranchised." Every inhabitant of this State is franchised. It is not
The term embraces the general rights of a
the elective franchise that is meant.
freeman. All classes of men possess rights and privileges. An Indian has rights
he has a right to his life. There can be no objection to the word " inhabitant."

the article gives

them

a white

man

cured

to

;

;

;

gentleman is correct, and the inhabitant has no rights, of course he cannot
be deprived of them. He (Mr. Botts) would vote against the whole section, because he considered it entirely superfluous.
P»lr. Ord could not agree with his colleague (Mr. Botts) as to the meaning of
the word " disfranchise."
The popular meaning of the word " franchise" is the
right of suffrage.
derived
from the French, and it would be well to be sure
It is
Words are things. If this is true, we are giving to all
of the precise meaning.
If the

—

—
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inhabitants, whites, Indians, blacks, and mulattoes, the right of suffrage.
The
Yorlv has the word " member."
Constitution of
Member and inhabitant
member of a State, is a citizen. If gentlemen had left
mean different things.

New

A

the word citizen, it would be more appropriate, and he would be disposed to vote
for the amendment.
Mr. Jones said that, in France the word franchise is used to express a political
In the Constitution of Louisiana it is used in the same sense.
It refers to
right.
the right of suffrage.

Mr. Ord quoted from Webster's dictionary Franchise, n. Exemption from
any onerous duly ; privilege ; immunity ; right granted ; a district to which a
'privilege or exemption belongs ; v. To enfranchise
It -is a word
to mahe free.
derived from the French, and means simply the right of suffrage, and nothing more.
This amendment, which it is proposed to substitute for the first article of the report of the Committee, is, therefore, out of place here.
It relates to certain rights
which come properly under the provisions of the legislative department. It should
be left to the Committee to be inserted in that part of the Constitution. He moved
:

—

to lay

it

on the table.

Dent

differed from his colleague (Mr. Ord) on one point.
If the word
"disfranchised" has reference to the right of suffrage and nothing more, what is
'"or deprived of any of the rights or privithe meaning of the words following
to
the
citizens
thereof."
It appears from this, that the word must
leges secured
the
whole
to
community,
and not to a particular class entitled to
have reference
for this class is afterwards defined by the term citizen.
special privileges
Mr. BoTTs rose to rescue a good old English word from the hands of the enemy.
In the days of the Anglo-Saxons, a man who had been a serf, was n\^.de frank or
The word has reference to freedom, it may be well enough to declarcy
free.
that we shall not deprive the inhabitants of this State of their franchise or freedom, except by the law of the land but there does not appear to be any necessity
for making such a declaration, inasmuch as they cannot be deprived of such rights
The gentleman from San Joaqum (Mr. Jones) refers to the
in any other way.
word as used in Louisiana. Does he mean to say, that ))ecause a man fights a
duel in that State, he is deprived of the privilege of voting, and no other priviThe meaning must extend beyond the right
Is that the only punishment?
lege ?
of suffrage for the man who commits crime is not only deprived of that right, but
of many others.
Mr. GwiN had some doubts as to the propriety of using this word. He thought
the shortest way of settling the question was to reject the amendment.
Mr. BoTTs suggested that if a gentleman was obliged to take a dose of physic^
He intended to vote against
he had a right to make it as palatable as possible.
To save time, however, he would withdraw his amendment.
the whole section.

Mr.

;

;

;

Mr. GwiN moved to reject the first section.
Mr. Halleck. This is a very excellent provision. It is drawn up to cover
The object is this. There are two members of a community
certain rights.
one has several rights, another but a single right. Neither of these members shall
be deprived of the one right or of the several rights, unless by the law of the land
The person possessing but a single right cannot
or the judgment of his peers.
deprived of

it

except in the same

way

with the individual

who

has several rights.

Mr. GwiN could not see how a man could be disfranchised of any of his rights
except by the law of the land or the judgment of his peers.
Mr. WozENCRAFT would vote for Mr. Botts' amendment, and against the whole.
He thought it was the shortest way of accomplishing the object.
Mr. Botts stated that he had withdrawn his amendment.
Mr. Price could see no necessity for telling people in a bill of rights that their
They understand that xery well.
rights are secured to them by law.
if
there
asked
was
any
Constitution, of all the States, containing
Mr. Gwi\
except
franchise,
that
of
New York.
anything about
over
the
thirty
Constitutions, and had found none.
whole
Mr. Ord had looked
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said it was taken verbatim from the Constitution of New York.
Mr. McCarver thought it a matter of no importance where it came from. He
We designate in this Constitution who are entitled
vrsLS opposed to its adoption.
Having given that right, no one under our system of
to the right of franchise.
government can be deprived of it except by law.
Mr. Shannon was of opinion that the section defined itself "No member
shall be disfranchised or deprived of any of the rights or privileges secured to
any citizen." This does not refer to the single right of voting or the elective
It includes all the rights and privileges secured to citizens.
franchise.
There
can be no understanding here as to the previous existence of those rights. It is
for the very purpose of creating a fundamental law of the land to determine them,
that this Convention is now assembled.
Mr. Norton had but a word to say in regard to this section. It is admitted
that there is nothing improper in it.
Objection is made to it on the ground that
all American citizens know they possess these rights and privileges, without a
It is necessary, however, that not only citizens
formal statement of the fact.
should be protected in the enjoyment of their rights, but all who are inhabitants
Besides a large proportion of the citizens of California have had
of the State.
no opportunity heretofore of knowing so much about the rights and privileges of
American citizens, and the protection given to all classes under our laws, as they
It is necessary that they should see upon the face of this
are now about to have.
Constitution that their rights are to be secured to them.
It will be a guarantee
that they will not be deprived of such rights except by the law of the land or the
judgment of their peers. There are foreigners in this country who are entitled

Mr. Norton

—

to the protection of

our laws.

no harm

That of

a consideration of great importand it can do the least possible good,

itself is

ance.
it should be permitted to remain in the Constitution.
Mr. GwiN objected to it, not because it was improper, but because everything
inserted in this Constitution should be proper, and noc negative.
Louisiana had
the same 'descriptive population unacquainted with our laws.
He would also refer
to Arkansas, Missouri, and Florida..
Is there anything of the same kind in their
Constitutions?
Because it happens to be in one Constitution, it is not necessary
to put it in ours.
It is a precedent that should not be established.
Mr. Semple. Suppose we pass this provision in the bill of rights, will it not
cramp our action hereafter? Other sections must come up defining who are entilled to certain rights.
Here you declare that no citizen shall be deprived of any
of his rights or privileges unless by due process of law. Particular classes must
necessarily be deprived of the right of suffrage.
You proceed in another secdeprive
them
that
tion to
of
right.
This is not due process of law. If such a
provision is necessary at all, it cannot properly be introduced in this part of the
It must be incorporated in that portion which defines the classes
Constitution.
entitled to the right of suffrage.
He (Mr. Semple) would therefore vote for the
rejection, with the view of considering the proposition in its appropriate place.
Mr. DiMMicK was in favor of havinnj this in the bill of rights, and for this
That nothing should be introduced into the Constitution or the laws of
reason.
this country, which would disfranchise any person, who, under a particular law,
He had heard gendemen say that under the Mexihas the right of citizenship.
can law, there is a class who have the right of elective franchise, and he knew
they were in favor of prohibiting them from the enjoyment of this right. He
considered the bill of rights the proper place for this section.
In another part of
the Constitution it would be easy to determine who were entitled to the right of
suffrage, without reference to this.
Mr. GwiN wished to know what class under the Constitution of Mexico did
the gentleman refer to.
Was it the Indian population ?
,
Mr. DiM3iicK stated that the Indians could not vote but that there was a portion of the population having Indian blood in their veins who were entitled to that
If there is

in this provision,

;

privilege.

:

38
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Mr. BoTTs renewed
Mr. Price moved to

Irs

amendment.

strike out the latter clause

— "except by the judgment

of his

peers."
not quite satisfied that the meaning of the word franchise was
understood.
It seemed to him that the latter part of the clause covered
thoroughly
word " disfranchised" might be stricken out ahogether,
ground.
The
the whole
portion
the section to stand.
other
of
He therefore moved the followleaving the

Ord was

Mr.

ing

No

3.

inhabitant of this State shall be deprived of his rights or privileges, unless by the law of

the land or the

judgment of

hii peers.

Mr. Jones expressed surprise

at

one argument urged

in favor

of this section

;

that the original citizens of this country require to be told that they are entitled to

He

believed it was no more necessary to tell them that
might be a very charitable concession to award to
them in a bill of rights the privileges of citizenship l^ut he would remind gentlemen that these priviieges were abeady guarantied to them by the treaty of
peace and by the Constitution of the United States. It was unnecessary to patent
their rights by a declaration of this kind.
The question was then taken on the amendment of Mr. Ord, and it was re-

the rights of citizenship.

than

it

was

to tell

him.

It

;

jected.

The

question

was then taken on

the

amendment of Mr. Botts, and

it

was

re-

jected.

The

question recurring on the first section as reported by the Committee,
motion
On
of Mr. Gwin, it was stricken out.
The Committee then rose, reported progress, and asked leave to sit again.
Report accepted and leave granted.
Mr. Shannon, from the Committee on Rules of the House, submitted a written
report, which, on motion of Mr. Gilbert, was laid on the table, su})ject to call
on Monday morning at 10 o'clock.
Mr. BoTTs desired to draw the attention of the House to a state of things that
existed with regard to the Secretaries.
The}' were up until twelve o'clock every
There was no
night, preparing manuscript copies of the reports for the House.
printing press.
This was a burden that ought not to fall upon the shoulders of
these gentlemen.
He therefore moved the following resolution
:

Resolvedy

That when copies of

reports are ordered by this

House, that the Secretary

shall

be

authorized to contract for the same, making an immediate report of the terms of the contract to
the President of the Convention for his approval.

The

On

resolution

was adopted.

motion of Mr. Gwin, the House then took a recess

AFTERNOON

SESSION, 3 o'cLOCK,

The Convention met pursuant to adjournment.
The House then resolved iiself into Committee

of the

P.

till

3 o'clock.

M.

Whole on

the special or-

der of the day.

The
it

was
3.

trial

question

came up on

adopted, viz

the second section of the report of the Committee,

and

:

The right of trial by jury shall be secured to all, and remain inviolate forever.
may be waived by the parties in all civil cases,, in the manner to be prescribed by

Mr. BoTTS thought

this the place in

But a jury
law.

which Virginia might appear most appro-

One of
was the

the most eloquent and beautiful clauses in the Constitution of
following, in the bill of rights.
Virginia,
He proposed it as a substitute
for the third section reported by the Committee

priately.

:

That

which we owe to our Creator, and the manner of discharging it, can
only by reason and conviction, not by force or violence
and, therefore, all men are

religion,

be directed

or the duty

;
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•equally entitled to the free exercise of religion, according to the dictates of conscience
is

the mutual duty of

all to

practice Christian forbearance, love,

Mr. Halleck remarked
in the article

;

and charity toward each

and

that

it

other.

that this left out a very important provision contained

from the Constitution

of

New

lork, in regard

to

witnesses appear-

ing in court.

Mr. NoKToN was decidedly opposed to the amendment. He could see no obIt is plain and explicit.
It
jection to the section as reported by the Ccmmittee.
matters
to
every
of
religion,
guarantees
rights
in
man
his
only
protects
the
but
not
community from any violation of the peace, and from all acts of licentiousness
calculated to impair the well-being of society, or infringe upon the dignity of the
State.

Mr. BoTTs remarked, that under the clause reported by the Committee, a declaration might be made that the Roman Catholic religion is inconsistent with the
He wanted to prohibit the Legislature from making such a
safety of the State.

He wanted a bill of rights to declare, what the bill of rights of Virginia does, in the most appropriate and beautiful language
the right of man to
worship in his own way. The one does it the other does not.

declaration.

—

—

Mr. Sherwood said that the gentleman from Virginia, (Mr. Botts,) was evidently not acquainted with the history of the new sects in the State of New York,
or he would see the propriety of the restrictions contained in the section reported
by the Committee. There have been sects known there to discard all decency,
and admit spiritual wives, where men and women have herded together, without
any regard for the established usages of society. It was for this reason that the
clause was put in the Constitution of New York.
No such thing as an attempt to
limit the Roman Catholics to any fixed rules of worship was intended
but it was
deemed necessary that society should be protected from the demoralizing influence
of fanatical sects, who thought proper to discard all pretentions to decency.
The question was taken on the amendment of Mr. Botts, and it was rejected.
The question was then taken on the proposition of the Committee, and it was
adopted, as follows
;

:

4. The free exercise and enjoyment of religious profession and worship, without discrimination
and no person shall be renor preference, shall forever be allowed, in this State, to all mankind
dered incompetent to bear witness on account of his opinions on matters of religious belief; but the
liberty of conscience hereby secured shall not be so construed as to excuse acts of licentiousness,
or justify practices inconsistent with the peace or safety of this State.
;

question being on the fourth section reported by the Committee,
Mr. BoTTs moved to amend it by introducing, after the words "public safety,"
the words "in the opinion of the Legislature," as follows

The

:

The

privilege of the writ of habeas corpus, shall not be suspended, unless

bellion or invasion, the public safety, in

when

the opinion of the Legislature, may

in cases of re-

require

its

sus-

pension.

McCarver was

opposed to leaving to the Legislature the power to suspend
corpus.
It would be very inconvenient, in cases of great emerthe writ o^ habeas
In most of the States, the
gency, to wait until the Legislature could convene.
There is
sessions are annual, and in some they occur only once in two years.

Mr.

The emergency must be shown. It
not likely to be any abuse of this power.
must be established that the public safety requires the suspension. No executive
officer would undertake to exercise the power, unless compelled to do so by the
necessity of the case.
Mr. Norton was clearly of opinion that the proposed amendment was no improvement upon the original section. The only way the writ o^ habeas corpus can
be suspended, is by the Executive of the State. He is the only person who can
and this power of suspending the writ is
declare the country under martial law
It would be impossible, in many cases, for the
given to him for obvious reasons.
Legislature to be convened at a proper time.
It is only in cases of invasion, or
;

:

40
https://www.archive.org/ [Interent Archive - a nonprofit digital
library offering free universal access to books.]
any sudden emergency, involving ihe public safety^ that the Executive officer is
called upon to exercise this power.
Mr. BoTTs felt that it was a very idle business to attempt to amend the report of
He was aware that a majority of those present were
this mammoth Committee.
always ready to support it. Nevertheless, he begged that gentlemen would consider
Did they know what it was to suspend the
for a moment what they were doing.
to declare martial law, and leave the power in the hands
writ of habeas corpus ?

—

nothing less than to make a Dictator of that indiand pleasure arrest citizens of the State. It is the
bulwark of the British Government. You put every man at the will of the ExecuYou disfranchise every man. A few moments ago, you declared every man
tive.
to be free, and yet, now, at the pleasure of a single individual, he can be deprived
This is worse than a monarchy.
If an invasion happens, you are
of his liberty.
that moment a slave, under an absolute monarchy.
Is it the desire of gentlemen
of a single individual

He

vidual.

can

at

?

It is

his will

to place their constituents in this position?

Mr.

GwiN
*

*'

The

read from the Constitution of the United States the following
o clause:

privilege of the writ of habeas corpus shall not be suspended, unless

bellion or invasion the public safety

may

when

in cases of re-

require it"

Shannon

thought the gentleman's principles (Mr. Botts') beautiful enough
he was afraid they would be found rather inconvenient in practice.
Instances have occurred where the suspension of the writ of habeas corpus has
been actually necessary as in the case of General Jackson. Circumstances
sometimes occur to require the exercise of this power, where nothing but the
most extreme emergency would justify it. Above ail, it is a provision in the Constitution of the United States.
Mr. WozENCRAFT couccived that the question was not as to the necessity of
this power, but as to the propriety of placing it in the hands of the Executive.
He preferred giving it to the Legislature, as less liable to abuse it.
Mr. Ord had very serious objections to the section reported by the Committee,
and moved the following amendment, which was accepted by Mr. Botts

Mr.

in theory, but

—

The privilege of the writ of habeas corpus shall not be suspended, except in such cases and in
such manner as the law shall provide and only then in cases of actual rebellion, invasion, or
;

when

the public safety

may

require

it.

Mr. DiMMiCK considered the

He was

last

amendment

quite as objectionable as the

first.

matter definitely in the Constitution, and not leaving it to the Legislature.
A very serious objection, is the fact that the Legislature cannot provide for emergencies which it knows nothing aV>out.
How can it
anticipate under what circumstances the public safety may be in danger?
In
cases of rebellion or invasion, it would be impossible for the Legislature to become acquainted with the facts, and provide proper measures, in time to meet the
difficulty.
The Executive, from his position, has a better opportunity of acquiring
this knowledge in advance, and without waiting for the action of the Legislature,
he has power under this provision to take such immediate measures as the public
safety

in favor of fixing this

may

reqjire.

Mr. Tefft urged the necessity of proceeding cautiously in this matter. It was
one of incalculable importance, involving the best interests of the people. Were
gentlemen willing to strike out upon this new tack, and leave this sacred writ in
He apthe hands of every new Legislature that might think proper to alter it.
pealed to their good judgment to let it stand as it stands in the Constitutions of
twenty. nine States of the Union.
Mr. Botts remarked that, while he was represented as the enemy of this sacred writ, he went further than its dearest friends.
They were willing that it
he was unwilling that
should be suspended at the pleasure of a single individual
it should be suspended at all.
He would go for prohibiting any power from suspending it either the Executive or the Legislature but if such a provision was
;

—

;
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to be incorporated in the Constitution, he desired to have it in the least ohjectionable form.
The question was then taken on the amendment, and it was rejected.
The fourth section, as reported by the Committee, was then adopted.
The question being on the fifth section of the report,

Mr. McCarvek moved

to strike

it

out.

He wanted

no legislative enactments

in a bill of rights.

The motion to strike out was decided in the negative, and the section was
adopted without debate.
The sixth section was then read, and also adopted without debate.
The 7ih section, reported hy the Committee, being under consideration, viz
:

When

any public use, the compensation to be made therefor,
not made by the State, shall be ascertained by a jury, or by not less
Private
than three commissioners, appointed by a court of record, as shall be prescribed by law.
roads may be opened in the manner to be prescribed by law; but in every case the necessity of the
road, and the amount of all damage to be sustained by the opening thereof, shall be first determined
by a jury of freeholders, and such amount, together with the expenses of the proceeding, shall be
paid by the person to benefitted.
private property shall be taken for

when such compensation

is

Mr. Obd said he considered such a section
It should be upon the statute books.
and substitute the following
tulion.

entirel3^ out of place in the Consti-

He

therefore

moved

to strike

it

out

:

The power of suspending laws, or the execution of the laws, ought never to be exercised, but by
the Legislature, or by authority derived from it, to be exercised in such cases as this Constitution or
the Legislature

may

provide

for.

Mr. Jones wished a division of the question on the motion to strike out, and the
proposed substitute.
He was opposed to the section reported by the Committee.
The subject of private roads comes peculiarly within the province of the Legislature.
The pages of the Constitution should not be encumbered with regulations
It is a subject belonging to the statute books.
in regard to local improvements.
Mr. Shannon was also opposed to interfering with the regulation of private
roads.

Mr. Halleck stated that the object of this section was to carry out that of the
" Nor shall private propreceeding section. The two are intimately connected.
perty be taken for public use, without just compensation."
There are cases, such
as those enumerated, which it was thought necessary to provide for.
He need not
tell gentlemen of the abuse of the legislative power in New York.
This very
article resulted from it.
It was there determined in Convention that the abuse of
power on this subject by the Legislature, was such as to require this restraint.
The section, as reported, may not be well worded but there seems to be an obvious necessity for some provision of this kind.
Mr. GwiN was of opinion that the section should be stricken out.
;

Mr. BoTTs. Is this in the Constitution of New York? If so, I shall vote for
I have a very great desire to be in a majority, for the novelty of the thing.
I
confess, however, that I can seen no connexion between a McAdamised road and
it.

a

bill

of rights.

The question being taken on the first clause of Mr. Ord's proposed amendment,
was
it
decided in the affirmative, and the section ordered to be stricken out.
The question then recurring on the second clause of Mr. Ord's amendment, to
insert as above, Mr. Ord withdrew the same.
The question was then taken on the following section, and it was adopted, viz
:

8. Every citizen may freely speak, write, and publish his sentiments on all subjects, being responsible for the abuse of that right ; and no law shall be passed to restrain or abridge the liberty
of speech, or of the press.
In all criminal prosecutions or indictments for libels, the truth may be

given in evidence to the jury
and if it shall appear to the jury that the matter charged as libelous
is true, and was published with good motives, and for justifiable ends, the party shall be acijuitted ;
and the jury shall have the right to determine the law and the fact.
;
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The ninth
No law shall

section, as reported

by the Committee then came

up, viz

:

be passed abridging the right of the people peaceably to assemble and to petition
the government, or any department thereof; nor shall any divorce be granted, otherwise than by
due judicial proceedings, nor shall any lottery hereafter be authorized, or any sale of lottery tickets

be allowed within

this State.

Mr. Shannon moved to strike out all after the word " tfiereof." He did not
approve of mixing up in a bill of rights, lottery tickets, divorces, and the right of
the people to peaceably assemble and petition the Government.
He objected to
the theory of creating a bill of rights to legislate on the future Government of this
While taking the first step in the first
State.
California is yet a Territory.
movement to form the first fundamental law of the new State, it would be
improper to insert legislative enactments for her government, five, ten, or twenty
years hence.
He proposed the following (being the 20th section of the ?jill of
rights of

The
known

Iowa) as a substitute

for the entire section

:

people have the right freely to assemble together to consult for the common good, to
their opinions to their representatives, and to petition for redress of grievances.

make

Mr. Botts suggested,

instead of petitioning for the redress of grievances, that
demand it. The bill of rights has already declared
inherent in the people.
Shall the people petition their own ser-

the people have a right to
that all

power

is

vants and public trustees ?
It is high time to discard the phraseology which belongs
to the old system of petitioning a superior power.
The same power that enables
the people to govern themselves, surely gives them a right to remedy their grievances.
Mr. Ord moved to amend the amendment by inserting instead thereof, the following as a substitute therefor
:

The people have a right, in an orderly and peaceable manner, to assemble and consult upon the
cemmon good, give instructions to their representative?, and to request of the legislative body, by
the way of addresses, petitions, or remonstrances, redress of the wrongs done them, and of the
grievances they suffer.

Mr. Ord subsequently withdrew his amendment.
Jones moved to amend the amendment of. Mr. Shannon, by substituting

BIr.

therefor the 20th section of the
Iowa, in the words following :

The

bill

of rights of the Constitution of the 'State of

people shall have the right freely to assemble together to consult for the common good, to
and to petition the legislature for redress of grievances.

instruct their representatives,

Mr. Jones' amendment

to the

amendment

of Mr.

Shannon was agreed
was then adopted.

to,

and

as thus amended, the substitute for the original section

On motion of Mr. Gwin, the Committee rose, reported progress, and obtained
leave to sit again.
On motion, the House then adjourned.

MONDAY, SEPTEMBER
The Convention met pursuant
Ramirez.

to

adjournment.

10, 1849.

Prayer by Rev. Senor Antonio

Journal of yesterday was read and approved.
On motion, the Report of the Select Committee on " Rules and Orders for the
government of the Convention," was taken up and read.
Mr. Gwin moved to strike out the 30th rule, and to substitute therefor the 127th
rule of the House of Representatives of the United States, as follows
:

No

House shall be rescinded or changed without one day's notice
Nor shall any rule be suspended, except by a vote of at least
two-thirds of the members present.
Nor shall the order of business, as established by the House,
be postponed or changed, except by a vote of at I east two thirds of the members present.
standing rule or order of the

being given of the motion therefor.

The
The

question being taken, the motion was decided in the affirmative.
report of the Committee, thus amended, was then adopted.
Mr. Moore submitted the following, which was adopted :

:
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Resolved, That a committee of five members be appointed to report to this Convention, at
as early a day as practicable, a plan for taking the enumeration of the inhabitants of the State of
California.

The President appointed, as the Committee under the foregoing resolution,
Messrs. Moore, Suiter, Hill, Ord, and Reid.
Mr. GwiN submitted the following, which, on motion of the same gentleman,
was ordered to lie over
Resolved, That a committee of three be appointed by the President to report a plan to defray
the expenses of the State Government, to be adopted by this Convention.

On

motion, the Convention then resolved itself into Committee of the Whcfle.
in the Chair.
The tenth section of the report of the Committee being under consideration, as

Mr. Lippett
follows

Any

:

citizen of this State

who may

hereafter be engaged, either directly or indirectly, in a duel,

either as principal or accessory before the fact, shall forever be disqualified firom holding

under the Constitution and laws of

any

office

this State.

Mr. Sherwood spoke in favor of the section, and Messrs. Price, McCarver,
Hastings, Shannon, and Botts against it, on the ground that it was properly
the subject of legislative action.

The question being taken on the section, it was rejected by a vote of 12 to 18.
The eleventh, twelfth and thirteenth sections of the report were then adopted,
as follows

:

All laws of a general nature shall have a uniform operation.
military shall be subordinate to the civil power.
No standing army shall be kept in
up by the State in time of peace, and in time of war no appropriation for a standing army shall be
for a longer time than two years.
13. No soldier shall, in time of peace, be quartered in any house, without the consent of the
owner, nor in time of war, except in the manner prescribed by law.
11.

12.

The

Mr .Moore
14.

As

submitted, as an additional section, the following, which

men

all

was adopted

:

are entitled to equal political rights, representation should be apportioned ac-

cording to population.

The
port,

question was then taken on the fourteenth section of the Committee's reit was adopted, viz

and

:

14. No person shall be imprisoned for debt in any civil action on mesne or final process, unless
in cases of fraud ; and no person shall be imprisoned for a militia fine in time of peace.

Mr. Hastings submitted the following as an additional section
15.

No

bill

:

of attainder, ex post facto law, or law impairing the obligation of contracts, shall

ever be passed.

Which was agreed to by a vote of 21 to 8.
The 15th section ot the report of the Committee being under
Foreigners

who

are, or

who may

rights, in respect to the possession,

consideration, viz

hereafter become, residents of this State, shall enjoy the

enjoyment, and descent of property, as native-born

:

same

citizens.

Mr. Jones moved to substitute the' word " inheritance" for the word " descent,"
and to insert the word " permanent" before the word " residents."
Mr. Larkin moved to amend the amendment, by striking out the word " residents," and inserting the word " citizen." The motion was decided in the negative.
Mr. Hill moved to amend the amendment of Mr. Jones, by striking out the
word " permanent" before the word " resident," and substituting therefor the
'Vvords " bona JidCy^ which was agreed to.
Mr. Se3iple moved to strike out the entire section. The motion was decided
in the negative, yeas 11, nays 25.
Mr. Jones' amendment, as amended, was then agreed to and the section, as
amended, was adopted.
Mr. Shannon moved to insert, as an additional section, the following
;

:

Neither slavery nor involuntary servitude, unless for the punishment of crimes, shall ever be
tolerated in this State.

:
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Mr. Carver moved to amend the amendment, by adding thereto the following
Nor shall the introduction of free negroes, under indentures or otherwise, be allowed.
After debate as to the propriety of a division of the two questions, Mr.

withdrew his amendment.
Mr. Shannon's amendment then being

first in

order, Mr.

in reference to the particular portion of the Constitution

Halleck,

Carver

after debate

which the provision should

in, moved that " a declaration against the introduction of slavery into
California shall be inserted in the bill of rights," Mr. Shannon temporarily with-

appear

drawing

his amendments to enable Mr. Halleck to make the motion.
The motion of Mr. Halleck was decided in the affirmative.
Mr. Shannon then again submitted his amendment, and after further debate

as
expedien-.y of submitting the question to the people in a separate article,
the proposed section was unanimously adopted.
On motion, the Committee rose, reported progress, and obtained leave to sit
again.
to the

Mr.

WozENCRAFT

Resolved, That

a

Submitted the following, which was considered and adopted
Committee of three be appointed to receive proposals for the printing of the
:

proceedings of this Convention in Spanish and English, with instructions to receive
report to the House.

all bids,

and

»

The

President appointed, as the Committee under this resolution, Messrs. Woand Hastings.
Mr. Norton, from the Committee appointed to report " a plan or a portion of a
plan for a State Constitution," made a further report in writing, being Article Hof
the proposed Constitution which was read, and on motion referred to the Commit,
tee of the Whole.
Mr. BoTTs submitted a resolution, that when Spanish copies are ordered of any
papers before the Convention, the Secretary shall be authorized to contract for the
same, as in the case of English copies ordered under a previous resolution.
The President decided that the previous resolution referred to, embraced all necessary authority, and that the Secretary was already fully empowered by that resolution to contract for Spanish as well as English copies.
On motion, the Convention then adjourned.
zencraft, Price,

;

TUESDAY, SEPTEMBER

11,

1849.

The Convention met pursuant

to adjournment.
Prayer by the Rev. Mr. Willey*
Journal read and approved.
Mr. GwiN called for the consideration of his resolution offered yesterday, providing for the appointment of a committee to report the ways and means of defraying the expenses of the State Government which might be adopted by this
Convention.
A question as to the order of business arose, and it being decided

th^t the resolution

was

in order,

Mr. GwiN said that his sole object
necessary and important information.

in
It

offering the resolution,

was absolutely

was

to collect

essential that the

House

should ascertain how the means of supporting this government after its adoption,
are to be obtained.
Other means must be provided to pay the expenses, than by
taxing the people of California.
The Government of the United States should
bear the expenses of the State government for a number of years after its adoption.
Fourteen of the thirty IStates of the Union all the new States, except
Texas have had the benefit of territorial government.
The expenditure of
public money in sustaining territorial governments has been immense.
There
never was a Territory, except California, that had not large appropriations to sustain it.
When Louisiana was purchased from France, the first thing after the
ratification of the treaty was a territorial government.
The same was the case
with Florida, a Territory purchased from Spain under very similar circumstances
to this country.
Florida had the benefit of twenty.four years territorial govern-

—

—

—
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ment, during which period she received forty millions of dollars.

Mississippi had

the benefit of seventeen years ; Alabama nineteen ; Louisiana (which was infinitely more capable of paying the expenses of a government) nine years ; Ten-

nessee six ; Kentucky ten ; Ohio three ; Indiana sixteen ; Illinois, nine with Indiana, and nine as a separate Territory, making eighteen ; Michigan thirt}'.ono;
Missouri eighteen ; Arkansas thiity-five, seventeen years alone, and eighteen in

connexion with Louisiana and Missouri Iowa eight, and Wisconsin twelve. The
object of the resoluCion is, to report upon these facts, and if the statistics can be obtained here to ascertain how much has been paid out of the public treasury, to sustain
these Territories, and to show that the Congress of the United States is bound to appropriate, out oi the tax collected here, sufficient to support this State government, until other means can be obtained, without imposing onerous burdens upon the people.
It is not intended that the resolution should, in any way, direct or control the fulure
action of the House.
The means of sustaining this government must be procured
and it is desirable, that all the information necessaiy to be had on the subject,
;

;

should be obtained at the earliest practicable period.

Mr. Halleck moved

to

amend

the resolution,

by striking out

after the

word

" report," the words " a plan to defray the expenses," and to substitute therefor
the words " on the ways and means of defraying the expenses.'*
The amendment was accepted by Mr. Gwin, and the resolution adopted.
The President appointed as said Committee, Messrs. Gwin, Hobson, and
Stearns.
On motion of Mr. Gwin, the Convention resolved itself into Committee of the
Whole, Mr. Lippitt in the Chair.
^
Mr. Hastings moved the following as an additional section
,

:

As

the true design of all punishment is to reform and not to exterminate mankind, death shall
never be inflicted as a punishment for crime in this State.

do not know, sir, what favor this question may meet with
will have a single supporter but myself.
It has, however, found
many supporters at home, in the United States I believe, in every State of
the Union.
And, sir, the time is fast approaching when this great principle will be
engrajted into the laws of all the different States.
My opinion is, that this new
State should adopt it, and that it should be incorporated in the bill of rights.
It is
evident to my mind that we have not the right to take human life.
I arrive at this
conclusion from these premises
First, we have no rights, as a Government, other
than those derived from the people themselves.
If it be true, then, that the people have not that right, they cannot transfer it.
What, as individuals of the community, they do not possess, they cannot transfer to the Government.
No individual, sir, has the right to take human life, unless in self defence.
We acknowledge this as a starting point.
If an indiIt is conceded as a general principle.
vidual is assailed by an enemy, and his life endangered, he slays his assailant.
He is acquitted by the laws he is justified by the community. But if he take
the life of a fellow-man without such provocation, he cannot be pursued by his
fellow. man, and, in cold blood, slain.
No individual possesses this right, and
he'iice no individual can transfer the right to a Government.
the
Life is taken
party is arraigned long after the act is committed.
The Government, in cold blood,
Why can the Government, the reprepursues, arrests, and murders the criminal.
sentative of individuals, do this, when the individuals themselves cannot do it ?
-when it is admitted that no right can be delegated by individuals which they do

Mr. Hastings.
whether it

here

—

I

;

:

;

;

not possess ?
But, sir, I will not detain the House.
I merely wish an expression of opinion
on the subject, and I hope the article will be adopted. Perhaps I am hoping
against hope
yet I must say, that in practice, as well as in theory, the principle
of taking human life, as a punishment for crime, is wrong.
Our books are full of
instances of innocent persons being executed, who are charged with the crime of
murder, and, eventually, it is ascertained, entirely to the satisfaction of the law,
;

—
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that the party executed

He

was innocent. What remedy has

the

Government

?

What

This occurs to me as a very forcible argument
why this system of punishment should never be introduced into any civilized community. Numerous instances might be given, but I take these general grounds as
sufficient for my present purpose, which is to show that the principle is wrong.
What are we to do with our crimiIt will be asked, what substitute I propose ?
What are we to do with murderers, the highest grade pf criminals ? Sir,
nals ?
imprison them for life.
Let them reform. Do not exterminate your fellow. men
reform them. It is asked, where are your prisons ? I maintain that the absence

remedy has he

?

is

dead.

;

of

prisons does not

make

the principle right.

It is

our business to

make

these

We

prisons.
shall soon have facilities for accomplishing this object.
Then we
which
that
propose.
Until
then,
subject
I
we may be
to
can carry into practice
some inconvenience. But is it not better that we should be subject to a temporary
inconvenience, than to a permanent evil ?
Some would argue, undoubtedl3% that the great object of punishment is to deter
That is true it is one great object but a
to prevent the commission of crime.
These are the two great objects
greater one, or at least as great, is to reform.
to prevent the commission of crime, and to reform the criminal.
The latter obIt may be argued that the
ject is defeated if death be inflicted as a punishment.
infliction of death would deter to a greater extent, from the commission of crime,
Sir, I do not conceive this to be the case.
Let
than imprisonment during life.
every man put it to his own heart, and view the subject for himself, and should he
ever be so unfortunate as to be convicted of murder, whether innocent or guilty,
(for^ he may be convicted, although innocent,) I venture to say he would
I hope this
greatly prefer the punishment of death to imprisonment during life.
With these remarks, I submit it
article may be incorporated in the bill of rights.
to the House.
Mr. McCaever seconded the resolution, not because he believed the House
would adopt it, or that it could be adopted here, but because he considered
If the gentleman (Mr. Hastings)
the question entitled to a fair consideration.
would devise a plan by which criminals could be properly punished in this counbut as California is situated at present, it is impractry, he would go with him
The construction of penitentiaries would be enormously burdensome.
ticable.
In Iowa prisons were built, but the State could not defray the expense, and was
;

;

;

obliged to set the prisoners at liberty.

As

to the

right to take

human

life, it

is

very questionable whether we have that right but as it has been a practice ever
since the world was created, perhaps it would be as well to let it rest awhile
It may be that it is a good old principle established by the experience of
longer.
He would vote against the resolution, not because he was opposed to it,
ages.
but because he considered it impracticable to accomplish the object under existing
circumstances.
The question was then taken on the proposed section, and it was rejected.
Mr. Ord submitted the following as an additional section:
;

Sec. 16, That perpetuities and monopolies are contrary to the genius of a republic, and shall
not be allowed
nor shall any hereditary emoluments, privileges, or honors, ever be conferred in
;

this State.

Mr. Semple could not permit the proposed section to pass without a few re°
marks. It involves a question of great importance the equal rights of mankind^
It should be in the Constitution.
Monopolies should be prohibited. No class o^
men should continue from generation to generation, to enjoy privileges given to
them by the Legislature, which are not conferred under general law. The principle of monopolies includes banking privileges.
The Legislature should have no
p6wer to grant charters or privileges to certain men to the exclusion of others.
He was opposed to the banking system, as not only contrary to republican prin-

—

ciples, but injurious to the people.

Mr. Halleck thought the subject properly came
tution.

in

another part of the Consti-
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Mr- Jones considered the proposed section one of much- importance. It conand involves great consequences.
A provision prohibiting banking or other incorporations would come very well
under the general provisions. But a declaration of the genius of a Republic in
relation to those equal rights which we claim for all citizens, would come more
appropriately in the bill of rights.
A declaration of principle may be either positive or negative.
There have been introduced into this bill of rights many negative declarations
but this is a great positive principle
that no man shall have
any rights which are not possessed by the citizens generally.
The question was then taken on the proposed section, and it was rejected.
Mr. Ord offered the following
tains a declaration of great general principles,

—

;

:

Sec. 16. Every person has a right to bear arms for the defence of himself and the State.

Mr. McCarver moved to amend by saying, " provided they are not concealed
arms." He did not think, however, that this was a proper subject for the Constitution.
No attempt should be made to prevent the Legislature from regulating
matters of this kind.

Mr. Sherwood was of the same opinion. To make a positive declaration that
a ma*i has not this right would be null and void, inasmuch as it would bo in opposition to the Constitution of the United States, which provides that " a well regulated militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed."
Mr. BoTTs was surprised that the gentleman from New York (Mr. Sherwood)
should object to any provision here, because it was contained in the Constitution
of the United States.
After taking half-a-dozen provisions from that Constitution,
word for word, such an objection came with rather a bad grace. He (Mr. Botts)
would himself prefer having this provision under the legislative head. A bill of
rights is a general declaration
the Constitution is a specific declaration.
It is
an admitted rule of construction that the bill of rights, or preamble, is of inferior
force, and succombs to the Constitution.
If there be in the Constitution a clause
which conflicts with the bill of rights, the latter falls to the ground. He (Mr.
Botts) desired to see all great principles involving the rights of citizens brought
into direct operation in the body of the Constitution.
He saw no necessity for
mere declarations which could have no force or effect. For this reason he had
voted against the subject of monopolies
and for the same reason he would vote
against this.
;

;

Mr. Sherwood was not aware of having voted in the bill of rights for any prowhich was directly secured to the people of California by the Constitution
of the United States.
But if he had done so, it was with the good example before
him of the gentleman from Monterey, who had voted for a provision in regard to
the la\y of attainder.
That provision he would find in the Constitution under the
limitation of the powers of Congress.
It was introduced here to limit the powers
of the Legislature.
But Mr. Ord's proposition directly touches the rights of every
^

vision

citizen.

The

was then taken, and both
amendment, were rejected.
Mr.
Sec.

question

Ord

submitted the following

the

amendment, and amendment

amendment

to the

as an additional section.

The

right of the people to be secure in their persons, houses, papers, and effects,
agamst unreasonable seizures and searches, shall not be violated ; and no warrant shall
issue but
on probable cause, supported by oath or affirmation, particularly describing the
place to be searched, and the papers and things to be seized.
1

7.

Mr. Jones moved to amend the latter part of the amendment by inserting
" persons" instead of "papers," so as to read, " and the persons
and things to be
seized."

Mr. Hastings presumed it was a mere clerical error.
would just amount to "things and things."
Mr. Okd accepted the amendment.

Papers and things

—
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GwiN

Mr.

said this

section,

as

amended, was word

for

word from the Consti-

tution of the LTnited States, 4th article.

He thought it properly be.
objected to it in the bill of rights.
another part of the Constitution.
The question was then taken on the proposed amendment, and it was adopted*
Mr. Ord offered the following as an additional section
Sec. 18. Treason against the State shall consist only in levying war against it, adhering to its
JSo person shall be convicted of treason, unless on the
enemies, or giving them aid and comfort.
evidence of two witnesses to the same overt act, or confession in open court.
McCarver

Mr.

longed

to

:

Mr. BoTTs proposed to strike out the latter clause, commencing " No person
He thought treason should stand on the same
shall be convicted of treason," &lc.
footing with any other crime, and should be proved to the satisfaction of a jurj.
It is well known, and is often the case, that circumstantial evidence is the strongIt was said by one of the ablest jurists, that it is that kind of
est in the world.
By this clause two witnesses are required to prove the
evidence which cannot lie.
It is a provision which might often
overt act, when it can be proved without any.
Besides, if you do not punish a man except
prevent crime from being punished.
to
upon the evidence of two witnesses, for treason, why will you permit him to
The principle is either true
the gallows for murder, except upon that evidence ?
Yet is there a
or false.
If you adopt it in one case, why not adopt it in all ?
member of this House who would lie in favor of saying no crime shall be punished
except upon the evidence of two witnesses ? It is a strong incentive to crime to
say in this Constitution, that treason, the greatest of crimes, shall have this advantage over all others
and that the piisoner may go scot free, unless this provision
is complied with.
He (Mr. Botts) would read a sentence from Blackstone in re[See Blackstone on high treason.]
lation to the punishment of high treason.
Mr. GwiN considered the Constitution of the United States better authority than

^

;

Blackstone.
The question was then taken on the amendment of Mr. Botts, to strike out the
latter clause, and decided in the negative.
The original ame!)dment was then adopted.
Mr. McCarver had an amendment which he desired to offer as an additional
section.
It was in the following words
-

:

Sec

The

its first session, pass such laws as will effectually prohibi
from immigrating to and settling in this State, and to effectually prevent the
owners of slaves from bringing them into this State for the purpose of setting them free.

1Q.

Legislature shall, at

free persons of color

He deemed

necessary because the House had already made a provision
which he th<>ught would be
defeated by a system already in practice.
He had heard of gentlemen having
sent to the States for their negroes, to bring them here, on condition that they should
He was informed that many had been libeserve for a specified length of time.
After serving a few years, they were to be set
rated with this understanding.
He protested against this. If the people of this Terloose on the community.
ritory are to be free against the curse of slavery, let them also be free from the
herds of slaves who are to be set at liberty within its borders.
He wished to
have the sense of the House on this question. If the subject was neglected now,
it would soon be necessary to alter the Constitution.
In Illinois, this question was
laid before the people in a separate article, and a majority of twenty thousand of
the voters of that State supported it.
Have we not erreater reason to fear the introduction of free negroes here, than they had in Illinois ?
The slave owner, possessed of a hundred negroes, can well afford to liberate them, if they engage to
^^ hat is to support them after that ?
Are they to be
serve him for three years.
thrown upon the community? He believed that if any State in the Union reIt is the duty of
quired protection from this class of people, it was California.
gentlemen to make provision in this Constitution against the introduction of negro
labor, as well as prohibit the introduction of slavery.
this

prohif)iting the introduction of slavery, the object of
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Mr. WoXKNCJiAFT said

:

We

have declared, by a unanimous vote^ that neither slavery nor involuntary
I desire now to cast my vote in favor of the proposition
servitude shall ever exist in this State.
and this I profess to do
Just submitted, prohibiting the negro race from coming amongst us
as a philanthropist, loving my kind, and rejoicing in their rapid march toward perfectability.
If there was just reason why slavery should not exist in this land, there is just reason why that
part of the family of man, who are so well adapted for servitude, should be excluded from amongst
It would appear that the all- wise Creator has created the negro to serve the white race.
us.
we see the instinctive feeling of the
see evidence of this wherever they are brought in contact
If
negro is obedience to the white man, and, in all instances, he obeys him, and is ruled by him.
you would wish that all mankind should be free, do not bring the two extremes in the scale of ordo not bring the lowest in contact with the highest, for be assured the one
ganization together
will rule and the other must serve.
I wish to cast my vote against the admission of blacks into this country, in order that I may
thereby protect the citizens of California in one of their most inestimable rights the right to labor.
This right is not only valuable, but it is a holy commandment "by the sweat of thy brow shalt thou
I wish, so far as
I wish to inculcate this command, and encourage labor.
earn thy daily bread."
my influence extends, to make labor honorable the laboring man is the nobleman in the true acand I would make him worthy of his high prerogative, and not degrade
ceptation of the word
him by placing him upon a level with the lowest in the scale of the fannly of man. I would remove all obstacles to his future greatness, for if there is one part of the world, possessing advantages over another, where the family of .laphct may expect to attain a higher state of perfectability
than has ever been attained by man, it is here, in California.
All nature proclaims this a favored
land.
The assertion that we would be unjust in excluding that part of the human race from comWe must be just to ourselves by so doing we avoid ining here, has no foundation in reason.
The African
justice to others.
In claiming the right to labor we do not deny the same to others.
Why deny him our field ^ Sir, we do not deny him the
is well fitted for labor, you would say.
we are willing that he should have the boundless wastes of his native land for his
right to labor
field
a region where the all- wise Creator, in his wisdom, saw fit to place him; but we are not
willing that he should be placed in our field, where, instead of good to either party, evil would
are not only reasonable but we are just.
come to both.
No one will deny that a free black
population is one of the greatest evils that can afiiict society.
We know it to be so.
have
There is not an advocate for the admission of blacks
witnessed enough to know it and deplore it.
that would be willing to extend to
that would be willing to take the negro by the hand in fellowship
him the right of suffrage that would be willing to admit him on a footing in our pohtical or soIs it just, then, to encourage by our silence the emigration of a class of beings
cial confederacy.
who at best are dead weights in society resting on our social institutions like an incubus of dark-

Mr. President

:

5

We

;

;

—

—

;

;

—

;

—

We

We

—

—

—

ness

?

—

all monopolies
to encourage labor and prodone by admitting the negro race ' Surely not for if they
are permitted to come, they will do so
nay they will be brought here. Yes, Mr. President, the
capitalists will fill the land with these living laboring machines, with all their attendant evils.
Their labor will go to enrich the few, and impoverish the many it will drive the poor and honest
laborer from the field, by degrading him to the level of the negro.
The vicious propensities of this
class of population will be a heavy tax on the people.
Your officers will have to be multiplied ;
Yes, sirs, you will find
your prisons will have to be doubled ^ your society will be corrupted.
when it is too late that you have been saddled with an evil that will gall you to the quick, and yet
You can prevent it now, by passing this section. It should be done
it cannot be thrown off.
now.
Do not wait for legislative enactment the Legislature may, and doubtless will, pass laws
effectually to prevent blacks from coming, or being brought here, but it will be an extended evil
even at that date.
When this Constitution goes forth withoHt a prohibitionary clause relative to
blacks, you will see a black-tide setting in here and spreading over the land
you will see a greater
This is no fancy sketch it is a plain assertion, based on a just
curse than the locusts of Egypt.
knowledge of things, which requires no gift of prophecy to foresee. If you fail to pass this bill
you will have cause to revert to my assertions.
The future, to us, is more promising than that of any State that has ever applied for admission
.into the Union.
The golden era is before us in all its glittering splendor here civilization may
Art, Science, Literature will here find a fostering parent, and the Cauattain its highest altitude
casian may attain his highest state of perfectibility.
This is all before us.
It is within our reach;
but to attain it we must pursue the path of wisdom.
We must throw aside all the weights and
clogs that have fettered society elsewhere.
We must inculcate moral and industrial habits. We
must exclude the low, vicious, and depraved. Every member of society should be on a level with
the mass
able to perform his appropriate duty.
Having his equal rights, he should be capable of
maintaining those rights, and aiding in their equal diffusion to others.
There should be that equilibrium in society which pervades all nature, and that equilibrium can only be established by acting
in conformitv with the laws of nature.
it
There should be no incong:ruities in the structure

I desire to

protect the people of California against

tect the laboring class.

Can

this be

5

—

;

—

—

;

;

;

—

;

4

—
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should be a harmonious whole, and there should be no discordant particles, if you would have a
happy unity. That the negro race is out of his social sphere, and becomes a discordant element
when among the Caucasian race, no one can doubt. You have but to take a retrospective view,
and you need not extend your vision beyond our own land to be satisfied of this fact. Look at

The Northern
our once happy republic, now a contentious, antagonistical, discordant people.
people see, and feel, and know, that the black population is an evil in the land, and although they
have admitted them to many of the rights of citizenship, the admixture has acted in the poHtical
economy as a foreign, poisonous substance, producing the same effect as in physical economy
Let us be warned let us avoid an evil ef
derangement, disease, and, if not removed, death.

—

such magnitude.
I will trespass

that this clause

on the patience of the House no further, Mr. President, than to express the wish

may become an

article in the Constitution.

Mr. GwiN said that this was clearjy a legislative feature of the Constitution,
and should come up in the legislative department.
Mr. McCarver had no oljjection to letting it come up in another part of the
Constitution, but as other provisions of a similar character had been placed in the
He would, however,
bill of rights, he thought that was the proper position for it.
withdraw it, with the understanding that it should come up for consideration in the
legislative department.

Mr. Ord had another amendment to offer, providing that no power of suspendIt was
ing the laws shall be exercised, unless by the Legislature or its authority.
the same in substance as the amendment which he had offered the other day.
Mr. BoTTs objected to the proposition. He was opposed, in the first instance,
to giving either the Executive or the Legislature the power to suspend the writ of
habeas corpus, but he preferred, of the two evils, that this power should not be
placed in the hands of a single individual.
He hoped he was not forbidden to
doubt even the propriety of some of the provisions in the Constitution of the UniWhat would be the interpretation of this clause, if adopted in this
ted States.
That the laws of this State, which are, in part, the Constitution,
Constitution ?
may be suspended by the Legislature that the Constitution itself may be suspended.
Of course, it cannot be the laws passed by the Legislature that are rethe Legislature has a right to suspend or repeal its own laws.
because
to,
ferred
to
say that the Legislature has power to suspend its own laws.
unnecessary
It is
gives it the right to suspend or repeal them.
to
make
laws
right
What other
The
there,
which
nobody
but
the Legislature can suspend. There
laws of the land are
those contained in your Constitution.
It is, thereis but one other set of laws
fore, inevitable that the Legislature may suspend the laws of this Constitution.
Mr. Price asked if the gentleman (Mr. Ord) would withdraw the amendment,
and let it come in as a section at the final passage of the Constitution.
Mr. Ord thereupon withdrew his amendment.
Mr. Ord submitted the following as an additional section, which was rejected :
;

—

Sec. 19. All persons shall, before conviction, be bailable, by sufficient sureties, except for capiwhere the proof is evident or the presumption great.

tal ofTences,

Mr.

Ord

offered the following,

which was rejected

:

That no free Government, or the blessing of liberty, can be preserved to any people, but by a
firm adherence to justice, moderation, temperance, frugality, and virtue ; and by a frequent recurrence to fundamental principles.

The

last section of the report

being

now under

consideration, as follows

:

20. This enumeration of rights shall not be construed to impair or deny others retained by the
people.

Mr.
bill

GwiN moved

to

amend by

of rights of iVrkansas

striking out and inserting the following, from the

:

This enumeration of rights shall not be construed to deny or disparage others retained by the
and to guard against any encroachments on the rights herein retained, or any transgression
of any of the higher powers herein delegated, we declare that everything in this article is excepted
out of the general powers of Government, and shall forever remain inviolate
and that all laws
contrary thereto, or to the other provisions herein contained, shall be void.

people

;

;

—
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Mr. BoTTs proposed to amend the amendment. As his present proposition was
the only definite one which he had offered in this bill of rights, he hoped it would
be treated with some degree of indulgence. It was not to be found in the bill of
there was that objection to it, but he
rights of New York, or Iowa, or Arkansas
believed the spirit of it was broached in them all.
;

As

constitutions are the instruments by

representatives, they

ought

which the powers of the people are delegated to their
and all powers, not expressly granted, should

to be construed strictly,

be taken to be reserved.

He (Mr. Botts) considered the original section picked up by the Committee
He imagined the Committee had found it somewhere in the
extremely imperfect.
Constitution of New York or Iowa.
Mr. Halleck stated that it was the closing article of the bill of rights of Iowa.
Mr. Botts suggested that it was probably the people of Iowa who got it in
He submitted to the House, whether this devotion to the particular
that way.
No man revStates from which gentlemen happened to come, was proper here.
erenced the feeling more than himself attachment to the place of his nativity.
But may not this feeling be carried too far? Should not gentlemen on this floor
remember that they are no longer cititlzens of New York, or Missouri, Iowa, or
Michigan, but citizens of California. This Convention should not reject the exIt should draw wisdom from the spirit
perience of tithers that had gone before it.
and meaning of all their constitutions, but not servilely copy them. He did not
see why this C()nvention was not as capable of being original as any other that
had ever met. .He hoped gentlemen would not make a constitution like an old
woman's spencer composed of shreds and patches. If the amendment which
he proposed did not meet the views of the House, let them alter the phraseology,
but let there be at least one original section in the Constiution.
Mr, Semple said There is one important principle involved in the amendment,
which requires some expression of opinion. It should be borne in mind, that
there is a marked difference between the Federal Constitution, and that of a Slate.
The Constitution of the United States, is a delegation of power from a confederation of sovereign and independent States. By the consent of the whole, each State
and such powers as are not expressly prescribed in
is limited to a certain extent
are
reserved
to the people.
Constitution,
As it is impossible for the people,
the
taxes,
to
regulate
organise
towns and villages, and make and amend
individually,
That Legislaws, they form a Legislature to conduct these operations for them.
lature is amenable to them, for the faithful discharge of its duties, either annually
No other state sovereignty can interfere with these rights. If the
or biennially.
Legislature abuse its powers by passing injurious or objectionable laws, the people
But for the general welfare of
form a new Legislature to repeal or amend them.
all, each Stale has delegated to the confederacy a portion of its sovereignty.
If
They reserve,
this were not so, any one of them would have power to levy war.
however, all rights pertaining to the regulation of their local affairs, as States.
The General Government has no power to interfere with them in their individual
Congress is therefore prohibited, by the Constitution, from infringing
capacity.
upon these reserved powers. Its duties are to regulate navigation and commerce
with foreign nations, to supervise the affairs of the Republic, to declare war, and
impose taxes for the support of the Government. All power which is not expressly forbidden by the Federal Constitution, is left to the people and their represenHe (Mr. Semple) was opposed to all encroachments
tatives in their State capacity.
And when gentlemen talk
of the General Government on the rights of the States.
about restricting the Legislature from the exercise of any rights reserved to the people by the Constitution of the United States, it is assuming a power not delegated to
this Convention.
Are we to say how many sheriffs, and how many coroners are to
be in the State ? If so, why have a Legislature at all ? It is impossible to direct
your State Legislature what it shall do. You can only say what it shall not do
you can only embody certain fundamental principles of government in your Con--

—

—

:

;
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and the well-being of the mass— majorities
All
measures
themselves.
not
expressly prohibited in the Constitution,
can protect
legislative
of
action.
He
was
opposed to the amendment on these
are fair subjects
grounds.
Mr. BoTTs wished to know if the gentleman from Sonoma (Mr. Semple) meant
If such a doctrine
to deny the right of the people to maintain their own power
was maintained on this floor, it should be recorded on the journal. But he (Mr,
Botts) thought he knew that gentleman too well in private life, to suppose that upon calm consideration, he would oppose, by his vote, the principle embodied in
The gentleman maintains that all power is in the hands
the last amendment.
No, sir; all
of the people, and if they have not parted with it, it is there still.
power is in the hands of the people, whether they have delegated it to others or
The government is subservient to the Constitution, and the ministers of that
not.
government are the servants of the people. They have no power except what
All the power committed to their hinds is delegated
they derive from the people.
If it does not come through the Constitution,
to them through the Constitution.
it does not come all.
The Constitution is the message of the people to their servants, and what they do not grant in that way, they do not grant at all.
Mr. McCarver thought it would be very easy to make a constitution here that
would take away one man's property and give it to another. The bill of rights
declares what powers the* people have, and the Constitution of the State consists of
restrictions, not of delegated powers.
The difference between the Federal Constitution and that of a State, is. that the people of the States in whom all power
is inherent, have delegated a certain portion of their State sovereignty to the GeThe Constitution of the United States, therefore, consists of
neral Government.
expressed delegated powers. The Constitution of a State is a constituiion of restrictions.
By accepting it, the people agree not to exercise the powers therein
It is a constitution of restrictions that we should form here.
expressly prohibited.
It is not questioned that the people have a right to pass such lavi's as they please ;
but the powers not enumerated here, remain in the hands of the people and their
agents.
He (Mr. McCarver) could see no necessity for the amendment. The
bill of rights, already adopted, declares that all power is inherent in the people,
and this covers the whole subject.
Mr. GwiN said if he understood the gentleman from Sonoma, (Mr. Semple,)
the doctrine broached by him, that the people in their legislative capacity have a
right to violate the Constitution, was such as he could not sanction.
He would
like to see any man go back to his constituents after recording his vote in favor
of such a monstrous doctrine.
Mr. Semple claimed to make a few additional remarks. Although he had as
high a regard for the will of his constituents as any gentleman on this floor, he
wished it distinctly understood that he contended for the doctrine that the people
have a right to do anything which is not a violation of the Constitution
and so
long as he could record his vote against any declaration to the contrary, he would
do so. Whenever he was refused that libei^ty, he would resign his seat and tell the
people he could serve them no longer. He held that whenever the State of California is admitted as a State, her right to legislate for herself is beyond the reach of
any other power; that it is beyond the reach of Congress that Congress is inferior to the State Legislature, because the Legislature is the direct emanation of
the people
that Congress is limited in its powers, while the Legislature is no
further limited than by the desire of the people.
He would glory in recording his
vote upon the principle that the Legislature of California, when formed, is the superior power, and not to be dictated to by any other power than that of the people
who constituted it. The difference between the Constitution of the United States
and that of a State is exemplified in the very article under discussion. The Fedethat
ral Constitution is a limited Government, granted by certain sovereignties
is to say by the sovereign people in their sovereign capacity.
The State Legisstitution for the protection of minorities

','

;

;

;

—
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under th« specified restrictions imposed upon it hy the people themselves,
a direct emanation from the people, and is annually or biennially
responsible

jature,
is

to them at the ballot-box.
Here is where the powers of the State Government
are limited.
This Convention is not called upon to tell the people what they
shall
do, but what they shall not do.
By the adoption of the Constitution, formed by
their delegates, imposing certain restrictions upon them, they
make it their act.
are sent here to tell them that because they are a majority they
are not to infringe upon great general rights and great general principles.
What says your
bill of rights?
It says, in the first place, that the people are
the sovereigns.
It
then goes on to specify certain inalienable rights, and to provide
that those ri^rhts
shall not be infringed upon.
The people agree, by adopting the Constitution, That
so long as they are members of the community they will not
infringe on those
special rights
but they reserve the control over all others not restricted
by the
Constitution.
He (Mr. Semple) was always opposed to the exercise of any power
by Congress which is not expressly delegated to it by the Constitution
of the
United States. No member of this body went further than he did
for a strict
construction of the Constitution.
He went for a strict construction of all Consti-

We

;

He was willing, in forming this Constitution, that the powers not herein
expressly delegated should be withheld.
But by whom ? By the Estate, or by the
people in their individual capacity.
It must be by the people
tutions.

in

some capacity—

either individual or legislative.
He would be proud to record his vote against any
restriction upon the people of California, except where
they chose to impose
re.

upon themselves. In every respect, where restrictions are not
made
they possess and have a right to exercise all the power.
This is the doctrine of
striciions

State rights

It is

the pure doctrine of the right of a sovereign State to
enjoy all
not, by her own action, restricted.
The will of the soveThe people of the Stale say they will not make certain laws.

power which she has
reign

is the law.
do they say it?
By this Constitution. Wherever they have not thus restricted their own power, they have a right to enict such
laws as they please.
He (Mr. Semple) was ever ready to maintain this doctrine on this floor or before

How

his constituents.

Mr.

GwiN remarked

delegated are reserved.
U.

This

is

merely

that all the

If

it

amendment

went beyond

declares

that he

is,

that the

would be unwilling

powers not
to vote for

to protect the

people from the violation of their rfghts.
The
Constitution of the United States has no reference to the question
under consideration.
There is nothing in this clause but a great declaration— that all
power
not specially delegated to the legislature is reserved to the
people.
It has nothinoto do with Congress— no reference either directly
or indirectly to it.
It is a de^
claration embraced in every Constitution in the United States,
and he (Mr. Gwm)
would be unwilling to vote for a Constitution that did not contain
it.
Mr. Semple asked what Constitution contained it?
Mr. GwiN said that he believed that it was in all.
Mr. Halleck, in behalf of the Committee, (the chairman of which
was absent )
stated that the article from the Constitution of Iowa
was selected on account of
Its brevity.
It was to be found in four other Constitutions
of the States, nearly in
the same words.
He thought it could not be improved, and hoped that it would be
adopted.

Mr. Hastings said it occurred to him that there was no
necessity for further
discussion on this subject, inasmuch as there appeared to
be no necessity for the
article at all.
declare that all rights not herein enumerated are reserved
to
the people ?
Would it not be true without such a declaration ? Does the mere
assertion make it any more true ?
Gentlemen seem

Why

to be afraid that if they omit
one right the people will loose it altogether.
He would not attempt to explain
his conclusions, lest they might be misunderstood
and would therefore vote for
any amendment to leave the article out
The question was then taken on Mr. Botts' amendment, and it was rejected.
;

:
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,-.

Sempie

said he

perfectly satisfied to vote for the

was

He

pardon him.
''^Mr'"'G,l^Nhoped the gentleman would

amendment

offered

really thought he

having
to it_that two gentlemen
"''mXl: i::t:iZi objectionvote
for the s^-n; «">«"j,'"^«"'-

was

precisely

. ,,
opposite opinions could consistently
^^,„j.
exammation ot the^ amenUMr Semple did not perceive, upon a more careful between h.mself and the
opinion after all
the'e was any difference' of

mem/that

Co-iUee covered th^.^..ho,e ground
^ir^wloThfugU r-report of the
amendment offered by Mi. Gwm, and
The

"

question

was then taken on

ThSueslion recurring on

%"r

:f

'"

The'^CHlm

Mr

fiwiN

it

the

16lh, as reported by
the original section, being the

MrGwtC committee then rose and reported

the bill of rights

adoption of the report.
l,e
stated that the question would
adoptea
the bill of rights should be
said it was not intended that

""fe

Committee for the
should be recommitted to the Select
the House,
'
and perfect for the future vote of
pu pose of av'^n^ it made complete
taken by X^as a"d "apsection, when the votes would be

now

Hriposed

that

it

secLn by

Mr. McCarver thought it necessary
presumed the proper course would be to

""onZ'tionf mT-McCrver,

to

make ^»™«.'^'^P''^^'""f
be called
House, to"^.^"^lled

let

the report

it

remain

in the

was received and

laid

upon the

table.

which was unanimously adopted
'"Mr!'BoTT"'offered the following resolution,
to the privileged seats of
clergy of this House be admitted
Resolved. That the officiating

"Tn

the

adjourned to 12 o'clock to-morrow.
motion, the Convention then

WEDNESDAY, SEPTEMBER

12,

1849.

Rev. Senor Antonio Ramirez.
In Convention, prayer by
and approved.
The journal of yesterday was read

motion of Mr. Gilbert, it was
,,.,
.u^rh.w
Chair.
by the
Committee, to consist of three members, be appointed
Hesolved, That an Engrossing
Committee, Messrs. Gilbert, Dent, and lettt.
The President appointed as the
,. „
.
On motion of Mr. Hastings, it was

On

this Convention,
be appointed by the President to report to
CalUorma.
of
State
the
constitute the boundary of
their opinion, should
Committee, Messrs. Hastings, Sutter, Reid,

Resolved

whaHn

That a Committee of

The President appointed,
La Guerra, and Rodriguez.

five

as the

_

Mr. McCarvee submitted the
D
,.J Tl,»t , Committee of
bef;;:ded ;^';he C:S;:rwhich
I

branches of the Legislature, and

Mr McCabver

said

it

for the

was

following resolution

:

, ,
, ^ , ,
that portion of the sch«3ule to
l>e appointed, to report on
for both
members
ot
re.ater?o districting fixing the number

apportionment of the same.

true the schedule

was

to

be appended

to

he Con-
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Mr. McCarver preferred a small committee.
Mr. Sherwood hoped the gentleman from Sacramento (Mr. McCarver) would
not press his motion.
The Select Committee on the Constitution had already laid
He did not think it would be expediover a number of articles for the schedule.
ent to form another committee.
Mr. GwiN differed entirely from the gentleman last up. The resolution offered
by Mr. McCarver had reference to the apportionment which had never come up
It was no portion of the duty of that Committee to rein the Select Committee.
They might report certain provisions to be embraced in the
port a schedule.
schedule, but he did not think it was their duty to report a schedule, which is a
It evidently did not
separate and distinct portion of the labors of the Convention.
seem proper that one committee should have the whole labor to perform, while
other members were going about doing nothing.
Mr. Jones moved to amend the resolution by providing that a committee be appointed to report a schedule for the Convention, without reference to any particular portion.
His only object was to make it the duty of this committee to report
all the legitimate material of a schedule for the action of the House.
Mr. Sherwood said, that as there seemed to be considerable doubt as to what
belonged to the Constitution and what should be embraced in the schedule, he
thought the schedule should be referred to the Select Committee.
If another
committee was appointed, the Constitution would be garbled and incomplete.
Mr. GwiN was in favor of the resolution, and opposed to the amendment offered
by the gentleman from San Joaquin (Mr. Jones.) The original resolution referred a distinct question to a separate committee.
The question of the apportionment was one of vital importance.
It should have the fullest consideration
from a committee unembarrassed by other duties.
Mr. Halleck would merely ask one question, whether the committee proposed
could do anything till the number of members was designated in the body of the
Constitution.

Mr.

McCarver was

not satisfied that the people of his part of the country would
be willing to accept any report that the Select Committee might choose to make.
It was the largest committee he had ever heard of, in a body of this character.
Gentlemen who supported a measure in this committee, would be very apt to
and having the majority, it would of course prevail.
support it in the House
There could be no impropriety in appointing a small committee, as proposed in
;

When that committee made its report, there would be no memyou supported that measure in committee, and, therefore, must go for

the resolution.

ber

to say,

now.
Mr. Noriego remarked, that the gentleman from Sacramento (Mr. McCarver)
founded his argument on the ground, that each member of this grand committee,
consisting of two delegates from each district, felt himself bound to sustain in the
House whatever had been acted upon in committee that consequently, having a
majority in the House, they would carry any measure they thought proper to propose.
He (Mr. Noriego) ventured to assert that the members of that Committee
considered themselves as free to giv^e their votes on any subject in the House, as
Whatever they objected to there, they would as freely
they did in committee.
it

;

object to here.

Mr. Shannon said it appeared to him that this matter of the apportionment properly belonged within the body of the Constitution itself, and should not, therefore, be taken out of the hands of the Select Committee and consigned to another.
He contended that even if the House thought proper to appoint another committee,

be embodied in the Constitution, and not in the schedule. It
would be impossible to know what to do, or what to place in this schedule until
the Select Committee had reported.
He called the attention of the gentleman
from San Francisco (Mr. Gwin) to some precedents on this subject, as he seemed

this subject should

so extremely anxious

to follow

precedents.

In the Constitution

of

New York, the
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It is not placed in any schedule.
In
the Constitution of Louisiana, the boundaries of the State form the very first article.
In the Constitution of South Carolina, the State is districted in the third
article.
He believed the rule was almost universal. It was the case in most of

districting of the State forms the 5th article.

A majority of them, or if not a majority,
the constitutions throughout the States.
(because in some States there is not a word said about establishing the limits,) at
least in those States which he presumed vvould be the best authority with the
gentleman from San Francisco, (Mr. Gwin,) the boundaries, as well as the districting of the State, are embraced in the body of the Constitution itself, and not
left to

the schedule.

Mr. Jones.

The gentleman from Sacramento (Mr. Shannon) has made one

unfortunate quotation at least, for the Constitution of Louisiana contains a sche.
It is in the 8th article of the
dule in which the first representation is a portion.
The gentleman has most strangely hit upon, perhaps, the only two
the schedule.
Constitutions which do not apportion the first representation in the schedule, where
there is any apportionment made.
He refers to the different constitutions of the

and asks if a majority of them do not contain the clause districting the
I
States and apportioning the representation, in the body of the Constitution.
have myself looked over the constitutions slightly within the past few minutes,
and I find that Maine, Pennsylvania, Delaware, Kentucky, Tennessee, Indiana,
States,

Louisiana, Illinois, Alabama, Missouri, Michigan, and Arkansas, all have formed
these schedules, and all have temporarily apportioned the representation of the
that the
I admit that this is a mere temporary thing
State in the schedules.
schedule has nothing to do with the organic law of the State. Its object is vvell
expressed by the schedule of Louisiana, that " no inconvenience may arise from
These sudden changes
the change from a Territorial to a State Government."
are always apt to produce confusion and inconvenience, and it is deemed necessaThe organic law
ry to make some provision for them, in the form of a schedule.
In the meaning of terms,
of the State is the Constitution, properly so called.
then, the schedule is not the Constitution, or a part of the Constitution, and does
By the resolution appointnot fall within the province of the Select Committee.
ing that committee, they were instructed to report upon a plan, or any portion of
a plan, of a State Constitution. The schedule is not a part of a State Constituorganic law.
it is not the
If the gentleman will examine one or two of
tion
these Constitutions, he will find that the first portion of the schedule is under the
head of ordinance. No man will say an ordinance is a part of the Constitution.
The districting of the State, perhaps,
It falls peculiarly within the schedule.
would fall within the limits of the Constitution l)ut the first apportionment should
be within the schedule. Certainly, I do not wish to deprive this Committee of
any of the powers which have been delegated to it by this Convention. I am nofe
disposed to find fault even with my friend from Sacramento, (Mr. Shannon,) who
clamed fifteen votes for his district. Yet, though I am willing to listen to the suggestions of this Committee on the general provisions of the Constitution, when it
comes to the apportionment of the State, I want the eight votes of Sacramento on
this floor
I want the six votes of San Joaquin, and the eight votes of San FranIt is for that reason that I support the proposition to make a small comcisco.
mittee, which will not consider itself bound to support its own propositions, to the
exclusion of all others but which will come before the Convention with any suggestions it may think proper to make, as a very small portion of this body.
I
have heard members of this Commitfe call upon members on this floor to support
every measure reported by the Committee, and I have heard them denounced because they did not think proper to do so.
I have one great reason to give for the
position which I shall take here.
That reason is contained in a statement which
Without pressing it upon the attention of the House, I would
I hold in my hand.
merely state, that by it I am prepared to prove that 740 votes will rule this House,
against 4,429 votes, which are entitled to be represented here.
I am prepared to.

—

;

;

;

;
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this floor,

—a

would emasculate

principle which, in the words used the other day on

my

district.

Gentlemen seem

to mistake entirely the ground upon which this
based.
It is the duty of the Select Committee to apportion the number of representatives. This special committee is to apportion the districts, and
say how many representatives each district is to be entitled to. This certainly
will clash with the duties of the Committee already existing, because it is the
business of that Committee to state the number of members that shall be sent to
to fix the size and general organization of the legislative departthe Legislature
ment of the Government. That seems to me a sufficient reason why this resoluUntil the report of the general Committee
tion should not be acted upon now.
on that subject is made, it would be folly to appoint a special Committee to work
entirely in the dark.
As to the fling made at the committee by the gentleman
who last spoke, I consider his remarks entirely unwarranted, and unworthy of notice.
I would call his attention to the following quotation from Junius
"There
are men who never aspire to hatred
who never rise above contempt."
Mr. Jones. I call upon the gentleman to put that down in writing. I think,
Mr. President, that any gentleman who is the subject of offensive remarks in a
parliamentary body, has a right, with or without the permission of the House, to
claim that those remarks shall be put down in writing, that the House may take
such notice of them as they think proper.
Such, I believe, is the rule of all parliamentary bodies.
them
I wish
placed upon the journal.
The Chair. There certainly is a rule prohibiting personal remarks from being
made by any of the members. It was hoped by the Chair that all such remarks
would iiave been avoided but where offensive remarks are made, they may, at
the request of the gentleman, be placed upon the journal, by permission of the
House. The Chair is unwilling, himself, to have these remarks entered upon the
journal of the House.
Mr. Jones. I am merely referring, Mr. President, to that general rule which
protects members of a parliamentary body from gross and insulting remarks from
any member. I rise to claim the protection of the House from such remarks, and,
I believe, the first thing to be done is to require the Secretary to put those re-

Mr. Tefft.

resolution

is

;

:

—

;

upon the Secretary to put them down.
believe the general practice is to declare the remarks out of
order.
The gentleman using the offensive remarks is called to order, and the
House decides whether he has exceeded the parliamentary limits.

marks down.
Mr. GwiN.

I call

I

Mr. LippETT. With the permission of the House, I will read, from Cushing's
Manual, a passage applicable to this case. (Mr. Lippett then read the usage as
laid down by Gushing )
The above is the course of proceeding established by
writers of the greatest authority, and ought uniformly to be pursued.
It might,
however, be improved by the member objecting to the remarks, requiring that the
words shall be written down at once, and have them entered upon the minutes.
The President. The Chair will adopt the latter suggestion.
Mr. Tefft. I do not intend to retract or apologise for anything I said. I had
no idea a simple quotation would have raised such commotion in the House. The
gentleman had taken occasion to do what he had no right to do, to question the
motives of every member of the Committee.
I have been laboring under sickness for some days, and did not wish to enter into any long argument on the matter.
Mr. Hastings. Is the House to pause until this matter is disposed of, or are

we to proceed ?
The Chair is

of opinion that this difficulty must be disposed of before the House
can proceed to business.
Mr. Jones. I will read the remarks, as I have written them down. I read
them for correction " The gentleman from San Luis Obispo says that the remarks
of the gentleman from San Joaquin do not deserve to be noticed, and that he would
call his attention to the following passage from Junius
there are men who never
"
rise to hatred, or reach beyond contempt.'
:

—

'
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Mr. Tefft. If the gentleman was better acquainted with the works of Junius,
he would not make that as a quotation.
Mr. Jones. I am better acquainted with the duties of a gentleman than with
Let the gentleman state the words himself
the language of Junius.
Mr. Jones. I will state the words if the House desire it, but not at the instance
of the gentleman.
Mr. NoRiEGo desired that those who did not understand the English language
might be excused from giving any vote on this subject. The question appeared to
be respecting certain English words, which they did not understand, and they desired to be excused from voting.
On motion, the Spanish delegation were accordingly excused from voting.
Mr. Tefft. I want the words written precisely as I said them. I referred to
the gentleman's reflections on the course taken, and which probably would be
taken, by the Select Committee on the Constitution, and I stated that his remarks
were worthy of the following passage from Junius "There are men who never
aspire to hatred
who never rise above contempt."
Mr. BoTTs offered a resolution prohibiting members from indulging in personHe thought
alities, and requiring them in such cases to apologize to the House.
gentlemen had gone entirely too far in impugning the motives of members. In
the present case, both the gentleman who made the imputation, and the gentleman
who threw it back, ought to apologize to the House. He had been opposed to
this Committee himself from the beginning
he had fought it tooth and nail he
had called it the great Committee and the mammoth Committee but if he had
cast any personal reflection upon the motives of members who composed it, he
hoped the House would pardon him. He was not aware of having done so. He
was ready to set the good example, if he had expressed himself improperly, of
asking pardon of the House, which he now did in advance.
Mr. Shannon suggested that the resolution be offered as an addition to the rules
of the House.
The Chair was of opinion, that the rules of the House already existing were
Where two members are out of
sufficient to sustain the object of the resolution.
order, an apology from both is due to the House.
If in the opinion of the House,
the gentleman who impugned the motives of the Committee, and the gentleman
who threw back the imputation, were both out of order, it was their duty upon
being called upon, to make an appropriate apology to the House.
Mr. GwiN concurred in the remarks of the gentlemen from Monterey (Mr.
Botts) on this subject.
He (Mr. Gwin) had seen the bitterest hatred and
most ferocious controversy spring from a smaller matter than this. Every
gentleman here should bear in mind that this body is assembled for a great national
object; and should be cautious not to wound the feelings of a fellow-member.
He
hoped it would be a settled principle that no matter how much excitement how
much difference of opinion might exist, (for it was impossible to form a Constitution without severe collisions, in the heal of debate,) all personalities would be
avoided.
If there are collisions, let them be mental and not personal collisions.
He was sure the gentleman who had made use of the words deemed offensive,
would not hesitate to say, that if he had misconstrued the remarks of the member
from San Joaquin (Mr. Jones,) he would withdraw them.
It is usual in cases of
this kind, when one member takes exceptions to the remarks of another, for that
member to demand an explanation from the gentleman who makes those remarks.
If the gentleman from San Luis Obispo had applied to the gentleman from San
Joaquin to know whether he intended a personal reflection upon this Committee, and that gentleman had replied that he did, then the offensive words might
probably be applicable.
That gentleman, however, took it for granted, without
demanding any explanation, that the gentleman from San Joaquin was impugning
the motives of the Committee.
,

:

—

;

;

;

—
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Mr. Tefft doubted very much whether there was any gentleman on this floor
more anxious than he was to maintain good order and friendly relations between
He insisted upon it that he had not now transgressed that princithe members.

He

had borne many reflections upon his native State
but he had always
who
older
deference
those
were
and
to
kept his seat, in
more experienced, and
giving
his own.
In calling the
whose views he desired to hear in preference to
attention of the House to the remarks of the member from San Joaquin, he did
not conceive that he had gone beyond the legitimate bounds of debate.
If it was
the opinion of the House that he had done so, he would cheerfully apologize to
the House, but not to the gentleman, who, he conceived had impugned the motives of the Committee.
If it was not the intention of that gentleman to impugn
the motives of the Committee, then, of course, the offensive quotation was not
applicable to him.
Mr. Jones asked if it was possible that he, as a member from San Joaquin, in
opposing the principle of allowing smaller districts an equal vote with his own in
the formation of this Constitution, should be considered as impugning the motives
of any person, or insulting any committee? Was it possible that the right of
speech was so far prohibited on this floor, that he could not advocate the principle
incorpmated in the bill of rights without having it said that he was impugning
the motives of the members of this House who did not happen to represent so
large a population as he did?
It was upon the broad principle that the representation here should be according to population, that he had based his remarks
and
he had said what he believed to be true, and what he must believe to be true until
convinced to the contrary.
It had been said upon thd floor of this House, and out
of the House, that members of this Committee had been called upon to sustain by
their votes the reports of the Committee.
If such was the case, and he believed
it to be true, were the people of San Joaquin to be told that they had no right to
protest against such a principle as this ?
He considered it to be one of their first
rights, that they should not be cheated out of their representation in the Convention.
He would not say that it was intended by the appointment of this Committee to do this, but he maintained that no course should be adopted in the House
which would have that effect. He conceived that he had not done injustice to the
Committee, because, if fault there was, the whole tenor of his remarks was to
attribute the fault to the Convention.
He did not consider that he had injured the
feelings of any gentleman on that Committee.
If there was any member who,
perhaps, had a right to feel himself aggrieved, it was the gentleman from Sacramento, (Mr. Shannon,) but he (Mr. S.) was too much of a gentleman to rise in
his place and
Mr. BoTTs here called the gentleman from San Joaquin to order.
The President stated that he had seen with deep regret the effect of some very
He had heard the Committee on the Constitution spoken of in
trivial disorders.
Sometimes it had been called the mammoth committee, which was
various ways.
by no means a respectful term sometimes, the almighty committee, an equally
disrespectful term
and various other epithets of opprobrium had been applied
to it.
Under the impression that the members of this body had too a high a respect for themselves to cast such reflections upon the Committee as would give
offence, the Chair was disposed to allow the fullest liberty of speech, not incompatible with the- dignity of the House.
He regarded these remarks as made in a
But it was now evispirit of pleasantry, and with no intention of giving offence.
dent that too much liberty had been taken with the Committee, and he hoped that
both the gentlemen (Messrs. Jones and Tefft) would follow the example of the
gentleman from Monterey, and apologize to the House.
Mr. BcTTs objected to this view of the matter. He had never apologized to
the House for having called this a mammoth committee
but if the House said
that there was anything personal in calling it a mammoth committee, he would
ple.

;

;

;

;

;

amply apologize now.

The Chair

did not think

it

was

personal.
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Mr. Sherwood said that, in regard to the difficulty before the House, it seemed
him it could be adjusted in the simplest way imaginable. If the gentleman
from San Joaquin did not intend to impugn the motives of the Committee, he has
liberty to make that statement to the House. The gentleman from San Luis Obispo would undoubtedly meet it by the withdrawal of the offensive remarks.
Mr. Gvviix. The gentleman from San Joaquin, as he conceives, has been grossIs he to get up here and
]y insulted by the gentleman from San Luis Obispo,
make an apology before that insult is withdrawn ? It is the duty of the House to
make these members settle the difficulty here. There should be no after settlement out of doors no bloodshed resulting from what has transpired. The majesty and the power of the House should be brought to bear upon this case, and it
should be settled before these gentlemen are permitted to leave their seats.
The Chair was of opinion that the gentleman from San Louis Opispo had
apologized to the House.
Mr. GwiN said an apology to the House was not an apology to the gentleman
to

—

who

conceived himself insulted.

Mr. LiPPETT concurred with his friend from Sacramento (Mr. Sherwood.) He
did not see any difficulty in regard to this matter.
The member from San Luis
Opispo has already stated to the House that the occasion of his making the offensive remarks was his understanding that the Committee to which he belonged had
been attacked, and the motives of the members impugned by what fell from the
gentleman from San Joaquin. The object, therefore, of the offensive remarks,
was to throw back this imputation. Now, it certainly does not appear that there
was any intention on the part of the gentleman from San Joaquin to cast any reflection upon the motives of that Committee.
It would be a very simple matter
then, for the gentleman from San Luis Obispo to state distinctly and formally to
the House, that if the gentleman from San Joaquin did not intend, by anything he
said, to impugn the motives of the Committee, he would withdraw his remarks.
The gentleman from San Joaquin makes that statement the gentleman withdraws
his remarks, and the whole difficulty is settled.
Mr. WozENCRAFT remarked, that the gentleman from San Joaquin had already
denied having intended any personal remarks to the Committee. It was not necessary to call upon him again.
Mr. MooRE hoped his friend (Mr. Jones) would not require any apology here.
If there was any misunderstanding let it be settled out of doors.
He (Mr. Moore)
would not trouble the House, if insulted, by asking any apology here.
Mr. GwiN said it was for that very reason he wanted it settled here. In all
;

when

a difficulty occurred, it was usual to close the (^ors.
experience in legislative bodies, he knew the importance
of settling questions of this kind before they were permitted to go beyond the
House. Another thing he wished to protest against, and that was, the sacredness
of committees.
He desired that there should be unlimited debate on all questions.
This mammoth Committee was able to defend itself. But personalities
should be avoided.
Mr. Sherwood thought this matter might easily be settled in the mode indicaHe desired that it should not be permitted to go out of the House. He
ted.
trusted that withont further words the gentleman from San Joaquin would state
exactly what he intended bj his remarks.
The Chair said the gentleman had already made that statement.
Mr. GwiN then moved that the gentleman from San Luis Obispo be required
to withdraw the offensive words.
Mr. Tefft said it was strange that he should be called upon to apologize to the
gentleman, after having explained the motive which actuated him in using those
words.
If the gentleman f!«om San Joaquin did not impugn the motives of the
Committee, then the quotation had no bearing upon him. It was only applied to
him on that ground.

deliberative bodies,

Having had some

little

:
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Mr. LippETT moved that the House receive this statement as satisfactory.
Mr. Price wished to know before this vote was taken, whether this reconcilia^
lion was entirely satisfactory to these gentlemen— whether there was anything
He had not yet heard distinctly
left upon their minds for an out-door settlement.
the perfect withdrawal of the offensive words, and the perfect acceptance of such
withdrawal by the other gentleman.
Mr. Jones said the gentleman had apologized to the House, but not to him.
He did not take that as an apology.
Mr. Halleck remarked, that when the words were read as originally stated,
the gentleman from San Luis Obispo had disclaimed applying them to the
gentleman from San Joaquin, if that gentleman did not impugn the motives of the
Committee. As he (Mr. Jones) disclaimed having made this imputation, then the
offensive words were clearly withdrawn, and the difficulty was settled.
Mr. GwiN wished to know if the withdrawal of the remarks was satisfactory to
the gf^ntieman from San Joaquin.
[Mr. Jones said it was.]
He wished to know
also, if the statement of the gentleman from San Joaquin, that he intended no
personal imputation on the motives of the Committee, was satisfactory to the
gentleman from San Luis Obispo ? [Mr. Tefil replied that it was.] He (Mr.
Gwin) then moved that the reconciliation be accepted by the House, which mo.
tion was adopted, and the difficulty was thus amicably adjusted.
The question then recurring on the resolution of Mr. McCarver—
Mr. BoTTs said he would vote against it. The apportionment was, to his mind,
one of the most important features of the Constitution. It was well known that
he was opposed to the original formation of the Committee of twenty. (He hoped
there was nothing personal in that.)
But since it had been the pleasure of the
House to form that Committee, he did not see how any portion of its work
could, with propriety, be taken out of its hands.
He voted for the provision a
few days since, that representation should be according to population. He conceived that in doing so, he was giving instructions to this very Committee, to apportion the representation of this State upon that principle.
It had been well
objected there, that it is utterly impossible that this single portion of the forming
of the Constitution can be taken out of the whole and submitted to the action
of a separate committee, whilst so much depending upon it is in the hands of
another.
This is a portion that most requires concert and co-operation. He
hoped it would not be the pleasure of the House to adopt the resulution.

The

question was then taken, and the resolution was rejected.
Mr. Norton, from a majority of the Committee on the Constitution, made a
report, which was received and referred to the Committee of the Whole.
Mr. Gwin made a minority report from the same committee, which was received and referred to the same. committee.

COMMITTEE OF THE WHOLE.

The House

then resolved itself into Committee of the Whole, Mr. Lippett in

the Chair, on so much of the report of the Committee on the Consiitution as relates to the right of suffrage.
The first section of the report of the Committee being under consideration, as
follows

:

1. Every white male citizen of the United States, of the age of twenty-one years, who
have been a resident of the State six months next preceding the election, and the county, in
which he claims his vote twenty days, shall be entitled to vote at all elections which are now, or
hereafter may be, authorized by law.

Sec.

shall

Mr. Gilbert moved

to

amend

as follov^s

States," and before the word **of," insert, "and every male citizen
of Mexico, who shall have elected to become a citizen of the United States, under the treaty of
peace, exchanged and ratified at Queretaro, on the 30th day of May, 1848."

After the words

"United

:
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Mr. Gilbert said he would read from the Treaty of Peace, a couple of sections
which explained in full the reasons which induced him to offer the amendment
Art. VIII. Mexicans now established in territories previously belonging to Mexico, and which
within the limits of the United States, as defined by the present treaty, shall
continue where they now reside, or to remove at any time to the Mexican Republic, retaining the property which they possess in the said territories, or disposing thereof, and removing
the proceeds wherever they please, without being subjected, on this account, to any contribution,
tax, or charge whatever.

remain
be free

for the future

to

Those who shall prefer to remain in the said territories, may either retain the titie and rights of
Mexican citizens, or acquire those of citizens of the United States. But they shall be under obligation to make their election within one year from the date of the exchange of ratifications of this
treaty
and those who shall remain in the said territories after the expiration of that year, without
;

having declared
elected to

their intention to

become

citizens of the

retain the character of Mexicans, shall be considered to

have

United States.

property of every kind, now belonging to Mexicans not established there,
The present owners, the heirs of these, and all Mexicans who may
hereafter acquire said property by contract, shall enjoy, with respect to it, guaranties equally ample
as if the same belonged to citizens of the United States.
Art. IX. The Mexicans who, in the territories aforesaid, shall not preserve the character of
citizens of the Mexican Republic, conformably with what is stipulated in the preceding article,

In the said

territories,

shall be inviolably respected.

the union of the United States, and be admitted at the proper time (to
be judged of by the Congress of the United States) to the enjoyment of all the rights of citizens
of the United States, according to the principles of the Constitution ; and, in the meantime, shall
be maintained and protected in the free enjoyment of their liberty and property, and secured in the
free exercise of their religion without restriction.
shall be incorporated into

It seemed to him (Mr. Gilbert) that the section, as reported by the Committee,
providing that "every white male citizen of the United States shall be entitled to
We wish to give every
the elective franchise," did not cover the whole ground.
Mexican citizen residing in California, who becomes a citizen of the United States,
Under the 9th article of the treaty it would seem that they
the free right to vote.
are not in tact American citizens, but require some further action of Congress to
make them citizens of the United States. That article says " shall be incorpo:

rated into the union of the United States, and be admitted at the proper time, ((o
be judged of by the Congress of the United States,) to the enjoyment jof all the
rights of citizens of the United States, according to the principles of the ConstiIf the Congress of the United States had done its duty to this country, it
would have passed a law at the last session, admitting these citizens to all the
powers and privileges of citizens of the United States. But, as it failed to do so,
he (Mr. Gilbert) deemed it absolutely essential, in order to prevent any difficulty,
The
that the amendment which he ofiered should be inserted in this clause.
meaning of the word " white," in the report of the Committee, was not generally

tution."

this country, though well understood in the United States ; but that
objection would be removed by the adoption of his acnendment.
Mr. BoTTs said he had risen almost at the same time with his friend from San
Francisco (Mr. Gilbert) to offer an amendment nearly, but not quite, indentical

understood in

It was clear that by the adoption of the clause rewith that proposed by him.
ported by the Committee, citizens of Mexico would be excluded from voting before
they were made citizens of the United States by the Congress of the United States.
His amendment was to insert the word "white" before "male citizens of Mexico."
Mr. Norton said he was instructed by the Committee ta introduce an amendment to the first section. The reason why he did not do so, was because the
amendment of Mr. Gilbert seemed to him to accomplish the object. He would
read the amendment: after the words "United States," and before the word "of,"
to insert the words, "and every person who was a citizen of California after th«
1st of May, 1848."
Mr. BoTTs said that the Committee had made a report they could not order it
If any amendment was made to it, it must be made by the gentleto be altered.
man himself, (Mr. Norton.) He (Mr. Botts) wanted to come to the main princithat unless provision is made for these persons the clause does not admit
ple
;

—
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The gentleman from San Francisco (Mr.

Gilbert) had left out an exceed(Mr. Botts) proposed to amend the amendment by inHe hoped
serting the word " white" before the words " male citizen of Mexico."
it would be the will of the House that no citizens of the United States should be
All he asked was that citiadmitted to the elective franchise but white citizens.
zens of Mexico who had become citizens of the United States should be placed
upon the same footing with ourselves that white citizens alone should be admitHe was sure there would not be any objection on
ted to the right of suffrage.

them.

ingly important word.

He

;

their part to this course.

Mr NoRiEGo
what

is

desired that

it

should be perfectly understood

the true signification of the

word "white,"

Many

in the

first

place,

citizens of California

have received from nature a very dark skin nevertheless, there are among them
men who have heretofore been allowed to vote, and not only that, but to fill the
highest public offices.
It would be very unjust to deprive them of the privilege
But if, by the word
of citizens merely because nature had not made ihem white.
" white," it was intended to exclude the*African race, then it was correct and sat;

isfactory.

Mr. Botts had no objection to color, except so far as it indicated the inferior
He would be perfectly willing to use any words which would
races of mankind.
t was
exclude the African and Indian races.
in this sense the word white had
been understood and used. His only object was to exclude those objectionable
not objectionable for their color, but for what that color indicates.
races
Mr. Gilbert hoped the amendment proposed by the gentleman from Monterey
(Mr. Botts) would not prevail.
He was confident that if the word " white" was
introduced, it would produce great difficulty.
The treaty has said that Mexican
citizens, upon becoming citizens of the United States, shall be entitled to the
rights and privileges of American citizens.
It does not say whether those citizens are white or black, and we have no right to make the distinction. If they
be Mexican citizens, it is sufficient; they are entitled to the rights and privileges
No act of this kind could, therefore, have any effect. The
of American citizens.
superior
to it.
above
and
is
treaty
to
would
like
know
from some gentleman acquainted with Mexican
Mr. GwiN
law, whether Indians and negroes are entitled to the privileges of citizenship under the Mexican Goveinment.
Mr. NoRiEGo understood the gentleman from Monterey (Mr. Botts) to say that
Indians were not allowed to vote according to Mexican law.
Mr. Botts said that, on the contrary, it was because he believed they were,
He wished to exclude them from voting.
that the had offered the amendment.
Mr. Gavin asked the gentleman from Santa Barbara (Mr. Noriego) whether Indians and Africans were entitled to vote according to "Mexican law,
Mr. NoRiEGo said that, according to Mexican law, no race of any kind is ex-

—

cluded from voting.

Mr. GwiN wished to know if Indians were considered Mexican citizens ?
Mr. NoRiEGo said that so far were they considered citizens, that some of the
first men in the Republic were of the Indian race.
Mr. GwiN had learned from the gentleman from Santa Barbara (Mr. Stearns)
He wished to know whethat there were twenty thousand Indians in Mexico.
ther these twenty thousand Indians were allowed to vote ?
Mr Foster said that, according to Mexican law, very few of the Indian race
were admitted to the right of suffrage. They are restricted by some property qualiBut they are considered Mexification, or by occupation or mode of livelihood.
can citizens according to the Constitution.
Mr. Hastings remarked that itj by the treaty of peace, these persons are all
entitled to vote, they could not be excluded by this Convention from the enjoyment of that right. If they are not entitled to vote according to Mexican law,
and hence according to the treaty, we should not allow them to vote. It would

:
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he a most injurious measure to permit the Indians of this country to vote. There
are gentlemen who are very popular among the wild Indians, who could march
hundreds up to the polls. There is no distinction between an Indian here and
An Indian in the mountains is just as much entitled to vote as
the remote tribes.
anybody, if Indians are entitled to vote. Bui men who have Indian blood in their

There are, perhaps, many persons resident
veins are not for that reason Indians.
If
in this country who have Indian blood, but M'ho are not considered Indians.
the motion was in order, he (Mr. Hastings) would move to defer further action
upon this matter until the law of Mexico on the subject could be procured. There
was no necessity for haste in passing this section.
Mr. DiMMicK trusted the motion would prevail, to defer the consideration of the
suViject.
He held different opinions from some of the gentlemen who had spoken,
as to the Mexican law in relation to the citizenship of Indians.
He had supposed
rights of citizenship in Mexico, were
obliged to go through some form of naturalization, by which they became citizens*
He ar. ived at this fact from having seen, papers in the possession of Indians, who
had received grants of lands, in which they went through certain forms of natu«
ralization.
He trusted the Convention would not act hasli'y in this matter; for

that Indians, in order to be entitled to the

he would be very unwilling to see the Indians of this country brought to the polls
At the same time, where there was here and there a
to vote in our elections.
good Indian, capable of understanding our system of government, he had no objection to making such provision as would entitle him to vote.
Mr. Tefft had obtained some information in regard to this matter. He
was uisposed to differ from the gentleman from San Jose, (Mr. Dimmick.)
The Mexican laws define, in the first place, what is a Mexican citizen
"any person born of Mexican parents, or under Mexican laws;" they declare
that alj Mexicans shall vote, having an income of $100 in labor, lands, &lc.
He (Mr. Teflt) would like to have further time to look into the Mexican laws, and,
therefore, hoped the subject would be postponed.
He desired that the House
should act advisedly, and according to the treaty of peace.
Mr. BoTTs had no objection to deferring the consideration of the clause. He
had no doubt in his mind that the statement made by the gentleman from San
Luis Obispo (Mr. Teflt) was correct.
But there was one doctrine urged here,
that the treaty of peace
that really astonished him
between the United
States and Mexico, or any other treaty, could prescribe to this Convention what
persons it should make voters in the State of California
The Congress of the
Were gentlemen not aware of that fact ? They
United States could not do it.
ought to be shouting hozannas to liberty, now that they were informed of it. The
States of this Union are free and sovereign.
They prescribe for themselves the
right of suffrage.
Gentlemen need not look to the treaty of peace for authority
it is competent for the people of this country to declare that no man, unless he have
black hair and black eyes, shall vote.
If that treaty had said, that none but the
citizens of Mexico should vote, the Constitution of the United States prescribes
that you shall fix your own elective qualifications.
It particularly guards you
against the abuse of the powers exercised by Congress.
Mr. GwiN had been endeavoring to, get all the information possible on this subject.
He had ascertained the fact, that by the passage of the amendment of his
colleague, (Mr. Gilbert.) Indians would be permitted to vote.
He found, that in
the Constitution of Texas, (a State somewhat similar in the character of its popu;

—

!

;

lation to this country,) there

is

the following restriction

Every free male person who shall have attained the age of twenty-one years, and who shall
bs a citizen of the United States, or who is, at the time of the adoption of this Constitution by the
Congress of the United States, a citizen of the Republic of Texas, and shall have resided in this
State one year next preceding an election, and the last six months within the district, county, city,
or town, in which he offers to vote, f Indians not taxed, Africans^ and descendants of AfricatiSf
excepted, J shall be deemed a qualified elector," &c.
**

https://www.archive.org/ [Interent Archive - a nonprofit digital
65 library offering free universal access to books.]

He

did

"iincivilized

not think the descendants of Indians should be excluded, but the pure
It was stated to him, by an
Indians should not be permitted to vote.

that
officer of the army, that in California there are a hundred tribes of Indians
a lew while persons control them; and that they would vote just as they were
He did not wish to limit the portion of the population that was in the
directed.
those having property qualifications-— but the restriction should
habit of voting
He would be in favor of saying, " Indians,
be distinctly understood and defined.
but not the descendants of Indians."
Mr. BoTTs accepted the suggestion of the gentleman from San Francisco (Mr.
Gvvin ;) instead of the word '' white," to insert, " and every male citizen of Mexico, Indians, Africans, and the descendants of Africans excepted."
Mr. Gilbert rose to say a word or two in reply to the remarks of the gentleman from Monterey (Mr. Botts.) He was willing to go as far as that gentleman
in defence of Slate rights, and as far as any member in the House to protect the
States from encroachments on the part of Congress, but he differed from him in
the reading of this tr^^aty, and in ihe reading of the Constitution of the United
He would call the gentleman's attention to the 6th article of the ConSlates.
stitution, section 2d
;

—

:

"This Constitution, and the laws of the United States which shall be made in pursuance thereof,
and all treaties made, or which shall be made, under the authority of the United Slates, shall be
the supreme law of the land
and the Judges in every State shall be bound thereby, anything in
the Constitution or laws of any State to the contrary notwithstanding."
;

It appeared to him that
therefore the supreme law of the land.
cannot go beyond this treaty,
settle the question.
and disfranchise any man who is admitted under the treaty to the rights of citizenship.
Ferhaps, so far as regards the election of Governor and State officers,
we might prescribe the ndes of voting ; but we cannot, in this instance, where the

This treaty

is

nothing could more definitely

We

Constitution guaranties certain rights to these persons, who have become citizens
United States under the treaty, deprive them of those rights. The only
question here is in regard to the proper time when they shall be entitled to vote,
and the object of the amendment is to fix the time beyond doubt. He wished to
of the

make no

invidious distinctions as to color, but to abide by the treaty of peace

and

the Constitution of the United States.
Mr. Hastings said that, upon further reflection, he presumed the gentleman
from Monterey (Mr. Botts) would observe that if we do not recognize this treaty,

We

We

have no treaty
are then at war with Mexico.
are protected by no authority whatsoever but that of physical
We came here under this treaty; gentlemen sit in this Convention under
force.
this treaty
it is in virtue of this treaty alone that we are possessed of this territory.
If we carry our principle of State rights so far as to say we are wholly
independent, and need not regard treaties of the United States, why not, with the
same propriety, carry it further, and say we need not regard the Constitution of
the United States ?
If we violate the stipulations of this treaty, we violate the

no treaty of peace

to protect us.

exists.

We

;

Constitution.

The gentleman from Monterey (Mr. Botts) asserts that we have a
man shall vote unless he have black hair and black eyes.

right to declare that no

This

a principle of State rights that cannot be maintained in the present case.
must include every citizen of Mexico which the treaty of peace admits to the
right of citizenship.
It is impossible to arrive at any other conclusion, unless we
violate the treaty.
-If the principle be well founded, that we may exclude certain
persons who are made citizens by the adoption of the treaty, and hence who are
entitled to be regarded as citizens, may we not, with the same propriety, exclude
every native Californian ?
dare not exclude one human
cannot do it.
being who was a citizen at the time of the adoption of that treaty. Every man
who was a citizen then, is a citizen now, and will be while he lives in California,
unless he declares his intention to remain a citizen of Mexico.
Our Constitution
must, therefore, conform to the treaty, or it is null and void.
is

We

We

&

We
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Mr. BoTTs thought the doctrines which he had just heard urged were at least
He had heard many federal doctrines, but never any like these. He saw
plainly, after all that was said about not having Whigs or Democrats here, that
A new party had come up one beyond the extreme of
it was a shallow device.
a party that contends that there is a power in the Executive cf the
federalism

novel.

—

;

United States to make a treaty contrary to the provisions of the Constitution.
Were (here any three men on this floor ready to record their names in support of
But he desired that his own position should be well understood.
this doctrine ?
He maintained that this treaty, so far as he knew, is binding in every clause,
because it does not contradict the Constitution of the United States it does not
If it had made those citizens of Mexico diprescribe who shall be our voters.
rectly citizens of the United States, it would not have said that they should be voHe granted, for the sake of argument, that these
ters of the State of California.
Indians are citizens of the United States, because they were citizens in Mexico.
The question is still open whether they shall be voters. There are thousands of
Gentlemen should not confound
citizens of the United Slates who are not voters.
It does not follow that if a man be a citizen of the United States he
the words.
Was it necessary for him (Mr. Botts) to speak two minutes to
shall be a voter.
put down forever the monstrous doctrine that the treaty-making power can transcend and set at naught the Constitution of the United States and, least of all,
that a citizen of the United States must necessarily be a voter ?
Mr. GwiN said that in Virginia there are thousands who spend their
There is a prolives and die without ever having the privilege of voting.
perty qualification required there, as also, he believed, in some other States of
As the gentleman (Mr. Botts) said, we could exclude all these
the Union.
It would
Californians from the privilege of voting; but that is not our intention.
This is a very important question. If we permit every
not be right or just.
Mexican citizen to vote, under our free and liberal system of voting, we would enlarge the vote immensely to what it was under the former Government here. For
instance, there were certain laws, under the Mexican Government, that no man
We are to declare who shall have a
should vote unless he could read and write.
We only exercise the same privilege that was exercised by the
right to vote.
Indians should be excluded, but not the descendants of
previous Government.
It must be by special enactment if they are permitted to vote.
Indians.
Mr. Hastings asked if the treaty did not design that those citizens referred to
should be entitled to all the privileges of free citizens of the United States.
Mr. GiLBEBT said that according to the principles of the Constitution they
should be admitted to all the rights and privileges of free citizens of the United
;

;

States.

Mr. HoppE had a

some of

from
His friend from San Francisco (Mr. Gwin)

different construction of this clause of the Constitution

his friends in the

House.

He (Mr.
observed that there was a property qualification in some of the States.
Hoppe) admitted that but at the same time it should be remembered that the
States Qf the Union, and that of California, were admitted into our Republic in a
California was admitted by a treaty between the United States
different manner.
and Mexico. Now we have taken a solemn obligation that we will support the
That treaty gives the right to every Mexican
Constitution of the United States.
citizen, who becomes thereby a citizen of the United States, to enjoy the freedom
and privileges which we enjoy. What does the Constitution say ? It says that
all treaties made under the authority of the United States shall be the supreme
law of the land. Suppose we pass a law prohibiting Mexican citizens from the
What will be the effect ? When
full enjoyment of the free elective franchise.
is
the
Constitution
presented
Congress
of
the United States it will be reto
this
it
is
of peace and the Constituin
with
because
conflict
the
treaty
direct
jected,
prepared
to vote in favor of Mr.
United
States.
Hoppe)
was
He
(Mr.
tion of the
fully
satisfied
proposition.
He
thought
House
was
on the subject.
the
Gilbert's
;
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differed from raost of the gentlemen who had spoken on this quesadmitted that the spirit of the treaty of peace, if made in accordance
with the Constitution of the United States, and not in violation thereof, is the
that it is stronger than any Constitution we
strongest law that could be adduced
might
here,
and
the
people
adopt.
But upon looking at this treaty
which
can form
he found that it says that Mexican citizens shall be received at a suitable time to
What are the rights of citizens of
all the rights of citizens of the United States.
Are we to admit them to rights superior to those which we
the United States ?
enjoy ourselves ? Does any one pretend to assert that we are under obligations
Does it necessarily follow that the right of suffrage is one of these
to do this ?
He contended wot. It is not necessarily the right of a citizen. He berights ?
lieved that the States in their sovereign capacity have a right to make their own
regulations in respect to this matter.
The right of suffrage is not possessed by
admit these Mexicans subject to the
all citizens; it is not a general right.
same restrictions to which American citizens are subject.
are not necessarily
compelled to make Indians citizens, entitled to the elective franchise, when many
of our own citizens in the United States are not entitled to such privilege.
He
(Mr. Dimmick) would go as far as any gentleman on this floor, to admit to all the
privileges of citizenship such of them as are capable of understanding our institubut he would be very unwiltions, and who are responsible and orderly citizens
ling to admit the wild Indian tribes of California to the right of suffrage.
He did
not think such a thing was ever contemplated by the treaty.
Those Indians who
have become civilized, and who were entitled by the Mexican Government to hold
lands and pay taxes, are not objectionable.
Thev should be allowed the elective
franchise
and as for the mixed race, descended from the Indians and Spaniards,
he certainly was in favor of permitting them to enjoy the right of suffrage as liberally as any American citizen.
It is no objection to them that they have Indian
blood in their veins.
Some of the most honorable and distinguished families in
Virginia are descended from the Indian race.
It was the proudest boast on the
floor of Congress of one of Virginia's greatest statesmen, that he had Indian blood
in his veins.
At the same time, it is absolutely necessary to embody in this Constitution such a restriction as will prevent the wild tribes from voting.
He believed that these Indian tribes were never Mexican citizens in the full sense of the
word that it was necessary, according to Mexican law, for them to receive naturalizatio'n papers before they could enjoy that privilege.
He would like to ascertain the fact, whether the Mexican laws declared these Indians free.
He was
under the impression that they were held in some kind of peonage or servitude.
He could not vote or act understandingly until he knew more of the Constitution
and laws of Mexico.
Mr. GwiN said it was very important that this matter should not be misunderstood.
The question raised by gentlemen as to the Constitution of the United
States, is not applicable.
Louisiana was purchased precisely as the United States
purchased California. The very same words, in regard to citizenship, that you
find in the treaty with Mexico, are in the treaty with France.
Yet when Louisiana formed a State Constitution, she put a restriction upon the right of suffrage
she declared that only such and such persons should vote
and if she violated the
Constitution of the tjnited States, she did so according to this construction.
In
the old Constitution of Louisiana, it is provided, that no person shall be a representative who, at the time of his election, is not a free white male citizen of the
United States, &;c. So much for the representative
now for the voter. Recollect that Louisiana was purchased from France, and that all the rights were guarantied by treaty to the citizens of Louisiana that are now guarantied to the citizens of California. There was a great mixture of population in Louisiana as
there is here.
The Constitution of that State says " In all elections held by the
people, every free white male, who has been two years a citizen of the United

Mr. DiMMicK

He

tion.

;

We

We

;

;

;

;

;

;

:

States,

who has

attained the age of twenty.onc years, and resided in the State two

—
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consecutive years next preceedi ng the election, and the last year thei'eof* in the
parish in which he offers to vote, shall have the right of voting," &;c.
In regard to the property qualification, it should be strictly guarded.
Gentlemen
Vast numbers of votes were creahad heard of the celebrated Plaquemine vote.
ted there by buyino; up the public domain, and transferring it to parties who paid
They were then voters. It was certainly within the power of
the taxes on it.
this Convention to impose such limitations as it thought expedient.
He (i^Ir. Gwin)
was disposed to adopt the suggestion of the gentleman from Los Angelos (Mr.
Foster,) who proposed that those Indians, and those only, who had the right of
suffrage in Mexico, should be entitled to the sam« privilege here.
On motion of Mr. Siiekwood, the Committee, without taking the question, rose,
reported progress, and asked leave to sit again.
The House then adjourned to 8 o'clock, P. M.

AFTERNOON SESSION, 8 o'cLOCK,

On
mick

House resolved

motion, the

itself into

P.

M.

Committee of the Whole, Mr. Dim-

on the report of the Coninittee on the Constitution relative to

in the chair,

the right of suffrage.
The consideration of Mr. Bott's
was taken up as follows

amendment

to the

amendment

of Mr. Gilbert

:

To insert after the word "Mexico," and before the word
taxed, Africans and the descendants of Africans excepted."
Mr.

Dent

said

ted States and

it

appeared

to

him, that

Mexico destroyed the

if

"who,"

the wopds "Indians not

between the Uniprescribe the qualifica-

the treaty of peace

right of this

House

to

upon the same principle, compel
It could, in other
us to pass such regulations as it thought proper to prescribe.
California makes application for ad^
words, destroy the sovereignty of the State.
mission into the Union on the same footing, and on the same conditions, with other
She applies, as a sovereign and independent State, exercising undoubted
States.
No law that the Government of the United
control over matters of this character.
States has made, can interfere with her in the exercise of this right, without deHe could not believe that the Government of the
priving her of her sovereignty.
United States, at the time of the adoption of this treaty, contemplated establishhe could not believe that it contemplated the
ing the qualifications of voters here
destruction of the sovereignty of California.
Mr. Jones had been absent during the debate to-day, and had therefore been
According to his construction of the treaty, all
unable to follow the subject.
those who were citizens of Mexico at the time of the adoption of that treaty, were
to become citizens of the United States within one year, if they did not remain
citizens of Mexico.
By article 8th, it is provided that
tions of the voters of California, a treaty could,

;

"Mexicans now

established in Territories previously belonging to Mexico,

and which remain

for

mits of the United States, as defined by the present treaty, shall be free to
continue where they now reside, or remove at any time to the Mexican Republic, retaining the
property which they possess in the said Territories, or disposing theieof, and removing the proceeds
wherever they please, without their being subjected, on this account, to any contribution, tax, or
the future within the

charge whatever.
title

and

rights of

1

Those who shall prefer to remain in the said Territories, may either
Mexican citizens, or acquire those of citizens of the United States."

retain the

They may either retain the title and rights of Mexican citizens, or acquire those
of citizens of the United States.
The treaty goes on to define the method by
which they shall acquire the title and rights of citizens of the United States, in
these words
:

"But

they shall be under tlie obligation to'make their election within one year from the date of the
exchange of ratifications of this treaty ; and those who shall remain in the said Territories after the
expiration of that year, without having declared their intention to retain the character of Mexicans, shall be considered to have elected to become citizens of the United States."
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The

II.
might be said,
clause might possibly be subject to two constructions.
become citizens of the United States they so became, or that

that by choosing to

they showed a disposition
settled ihe question

to

become

so.

He

(Mr. Jones) thought the 9th article

:

**The Mexicans who, in the Territories aforesaid, shall not preserve the character of citizens of
the Mexican Republic, conformably with what is stipulated in the preceding article, shall be incorporated into the Union of the United States, and be admitted at the proper time (to be judged
of by the Congress of the United States') to the enjoyment of all the rights of citizens of the United States, according to the principles of the Constitution ; and in the meantime, shall be maintained and protected in the free enjoyment of their liberty and property, and secured in the free
exercise of their religion without restriction."

Now,

the treaty provides, that they shall be incorporated into the Union, and be adThey must make application for admission. You do not
admit citizens into the Union, and makes them citizens of States by treaty. This is

mitted at the proper time.

a union, not of men, but. of States. It has been well said to-day^ that a
be a citizen of the United States, and still not hnve the right to vole.

—

man might
It

is

not

The Constitution gives to the States the
The State of Virginia denies to a great
right to determine who shall be voters.
The State of Louisiana, until lately,
portion of its citizens the right of voting.
did the same.
The State of Massachusetts requires that a man shall pay a stated
Congress that decides

it is

ihe State.

He (Mr. Jones) held that the citizens of Mexico,
tax in order to have the right.
as recognized by the treaty of peace and the Constitution of the United States,
are fully represented on this floor, that they have, in accordance with their privimembers of this Convention, and are, therefore, as much represented as other American citizens
and that the Constitution has given to the
Convention the right to dwclare what shall be the qualification of voters in this
lege, voted for

;

State.

Mr. Hastings asked whether the Mexican law had been obtained on this subject.
Mr. Jones stated that he had the Constitutions of 1824 and 1836. The Constitution, however, of 1843, established different rights of Mexican citizens, and
consequently would govern all previous laws.
Mr. McCarver could see nothing in the treaty to give this class of citizens the
This Convention was perfectly competent to allow or deny
right of suffrage.
them that right \Vhenever it thought proper. The usual mode is to require from
those

who

desire to

become

citizens the oath of allegiance.

Mr. Tefft was in favor of Mr. Gilbert's amendment. He thought it covered
the whole ground.
It permitted all those persons to vote who enjoyed that privilege under the Mexican laws.
Very fcw Indians were allowed to vote under
Mexican law. He was qi.ite satisfied this amendment would meet with the approbation of those interested in the uiatter.
Mr. HoppE said that his reason for moving to strike out the words "not taxed,"
was, that the whole Indian race should be excluded from the elective franchise.
Mr. Sherwood presumed the motion to insert would render a motion to strike
If the words were not inserted, they would be stricken out.
out unnecessary.
Mr. WozENCRAFT wishcd gentlemen to reflect, that there are Indians by descent, as well as full-blooded Indians.
He supposed the majority of the members
on this floor were not willing to deprive the descendants of Indians of the elective
Many of the most distinguished officers of the Mexican Government
franchise.
At the same time, it would be impolitic to permit the
are Indians by descent.
full-blooded Indians who held property to vote.
Those who held property, would,
of course, be taxed.
Capitalists could, for special purposes, make them purchasers of property.
He was, therefore, in favor of the amendment as first proposed
to exclude all Indians.
Mr. BoTTs desired to have the sense of the House in regard to the words "not
taxed.'*
He was willing to accept that amendment, if it was the wish of the
House but not otherwise.
;
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The Chair
amendment as

stated that the proper course
it

originally stood, and then

would be, to take the question on the
on the words " not taxed," as an ad-

amendment.
Mr. HcppE remarked, that in the district of San Jose there were not less than
two hundred Indians who would become taxable. Was it proper that they should
The consequences of such a provision would be most injurious.
vote ?
Mr. GwijV said ihe gentleman from San Jose (Mr. Hoppe) could accomplish his
object by withdrawing his amendment, until the vote was taken on the amendment
of Mr. Botts.
Mr. NoRiRGo desired to say a word in reply to the gentleman from San Jose,
(Mr. Hoppe) who stated that there were at least two hundred Indians in that disHe (Mr. Noriego) requested that gentleman to
trict, who would become taxable.
position
of one of those Indians.
Suppose he had to pay an
place himself in the
Would it
equal tax with all other persons, lo sustain the expenses of the State ?
not be most unfair to deprive him of equal privileges, when he had to bear an
The gentleman, he hoped, would readily perceive the great inequal burden ?
ditional

justice of such a provision in the Constitution.

The

was then taken on the amendment
amendment, and it was adopted.

question

Gilbert's

offered

by Mr.

Botts, to

Mr.

The

question then being on the motion to strike out the words "not taxed,"
it might be a weakness in him, but he had always enThey were the original proprietertained a peculiar deference for the Indians.
From them we derived it, and from them we derived many of
tors of the soil.
They have already been deprived of their
the blessings which we now enjoy.
Why should we pursue them, and drag them down to the
original independence.
It appeared to him that the Indians should enjoy the right of suflevel of slaves?
He hoped the amendfrage, and that they should not be classed with Africans.
ment of Mr. Gilbert, would remain without further alteration.
Mr. McCarver would vote for striking out the clause allowino^ Indians who
He believed the privilege would be greatly abused.
paid taxes the right to vote.
Many men who wished to carry an election, would pay the taxes of the ranche,
and induce the Indians to vote as he directed. He was in favor of giving this
As a
class of people all the protection of our laws, but not the right of suffrage.
general thing, the Indian is illiterate, and incompetent to judge of the questions
If he pays taxes, he has an equivalent for it
presented in an election.
the
protection of the law.
By giving him the right to vote, he would in nine cases
out of ten, be placed in the power of crafty and designing men.
The question was then taken on the motion to strike out the words "not taxed,"
and decided in the affirmative ayes, 25; noes, 15.
Mr. Tefft said he could not in justice to his own feelings, allow the motion to
pass, without expressing, with the gentleman from Monterey, (Mr. Dent) the deep

Mr. DepsT observed that

—

—

sympathy which he

It might be a prejudice that had
for this unhappy race.
and strengthened with his strength but from his earliest
youth, he had felt something like a reverence for the Indian.
He had ever admired their heroic deeds in defence of their aboriginal homes, their stoicism, their
wild eloquence and uncompromising pride.
He was much pleased, when a resident of Wisconsin, to see incorporated in the Constitution of that State, a provision
allowing Indians the privilege of voting.
He hoped this question would be considered calmly and dispassionately in all its bearings, and that gentlemen would
not, by acting hastily, exclude all Indians, absolutely and entirely, from the right
of suffrage. Were gentlemen aware, that, because a man is two-th^'rds Indian, he
is not an Indian ?
Had they considered well the feeling that would go abroad
among the native population of California, if injustice was done to this class of
Has not injustice enough already been visited upon the Indian race ?
people ?
They have been driven back from the haunts of civilization into the wilderness

grown with

felt

his growth,

;
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shall they now be driven into
driven from one extremity of the land to the other
Shall we deprive them of the advantages of civilizathe waves of the Pacific ?
Surely the prejudice
tion ?
Shall we prohibit them from becoming civilized ?
He did not desire that the Tulas, and other
against color does not extend so far
savage tribes should vote, but it is not difficult to draw a line of distinction between
these wild Indians, and those who are accustomed to habits of civilization.
He
considered that this native population was better entitled to the right of sufTrage
than he was, or a thousand others who came here but yesterday.
Mr. MooKE preferred retaining the words " all free white male citizens." He
could not think that any white man would object to this clause.
Mr. Shannon moved further to amend the amendment of Mr. Gilbert, by striking out all after the word following, and inserting "Indians not taxed, Africans, and
descendants of Africans excepted.
His amendment was the same as that of Mr.
Botts, but he proposed inserting it in a different place.
Mr. McCarver said the gentleman was out of order. The House could not
vote upon the same question twice.
The House by its vote has already refused
to incorporate these words in the section.
The question of order giving rise to discussion,
M;. Gilbert said he thought that, in offering the amendment this morning, he
had sufficiently explained the grounds upon which he did so. To illustrate his
design more clearly, he would read again the 9th article of the treaty, [^see Art. 9.]
He contended that under this article, native Californians or Mexicans now estabJished in California, have not yet been properly admitted into the United States by
act of Congress.
They are, no doubt, American citizens, entitled to all the rights
and privileges of any other American citizens here, but he moved the amendment
to prevent any difficulty that might arise at any future period under this article of
the treaty.
He particularly stated at the time, that he did not wish to draw any
invidious distinctions as to who should be permitted to vote, whether Indians, Africans, or their descendants.
He was quite willing to leave that to the Convention.
But he contended that it was absolutely necessary to insert either the amendment
which he proposed or something like it. He considered that "every white male
citizen of the United States," was not sufficiently explicit, and did not cover the
ground.
Mr. Sherwood disagreed with his friend from San Francisco (Mr. Gilbert) in
regard to the construction which he put upon the right of citizenship.
A person
may be a citizen of the United States, formerly a citizen of Mexico, but not necessarily a citizen of the new State of California, so far as regards the right of
voting.
are now attempting to establish the qualifications of voters, and we
say that a great many good citizens of the United States shall not be voters.
Have
we not the same right to say that those who were previously citizens of Mexico,
but who under the treaty became citizens of the United States, shall not vote ?
If
we can debar those who have been previously citizens of the United Sates from
this privilege, surely we can debar those who have been previously citizens of
Mexico from the same privilege.
do it in virtue of the right always exercised
by the States, to determine the qualifications of their voters.
say unless a
man be a resident so many months, he shall not be a voter.
may make it a
property qualification.
These restrictions would of course debar a great many
citizens of the United States from the elective franchise.
Gentlemen will not undertake to say, that because a person was a citizen of Mexico previous to the
treaty, and under the treaty comes into the United States and becomes a citizen
thereof, he has a right to vote, no matter what may be the restrictions imposed
upon other citizens of the State, or of the United States? In forming a new
State, it is clear that we have a right to determine the qualifications of our voters;
but we have no right to deprive any man of the common rights of citizenship.
cannot deprive the Indian, or even the free negro of the right to hold proper;

!

We

We

We
We

We
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freemen.
But we can say who shall and
government. We have a right to govern the
Will gentlemen undertake to say that the wild Indians, who never heard
State.
of a Government or a Legislature, and who might possibly have been by tlie laws
of Mexico, entitled to vote, should be entitled to privileges under our laws, superior
to those enjojed by the citizens of our own Union ?
that because they are admitted under a treaty of peace, they shall not be subject to restrictions in regard to
the elective franchise wliich we impose upon ourselves ?
Or that we have not the
right to impose such additional restrictions upon them as we think proper ?
He
hoped gentlemen would see how preposterous the idea was without further disa right that appertains to

ty.

It is

who

shall not elect the officers of the

all

—

cussion of the question.
He objected to the amendment " Indians, Africans, and the descendants of
What is meant by the descendant of an Indian, or the deAfricans, excepted."
Did the gentleman who offered the proposition mean to say
scendant of a negro?
that a man who has the least taint of Indian or negro blood shall not vote ?
He
heard
such
doctrine
in
the
States.
The
never
a
word
means
had
descendant
a
He may be of mixed blood or full blood.
person who descends in regular line.
There is nothing specific in the term "descendant." He (Mr. Sherwood) did not
believe the Committee could adopt any better form than the words " white male
If the word "descendant" is more definite than "white," he would like
citizen."
do not debar the Spanish, or the French, or the
to know in what particular.
They are darker than the AngloItalians from voting by the use of thi.-s word.
Saxon race, but they are white men. He was in favor of the distinct expression,
"every white male citizen," as used in the thirty different Constitutions of the
:

We

Union.
Mr. Semple was of opinion that every Constitution in the States makes some
He had a very distinct recollection of the words, " neprovision of this kind.
groes, mulattoes, and Indians excepted," in the Constitution of Kentucky." They
had Indians there as well as here, and they were invariably considered free. They
never had been made slaves of, nor had they ever been allowed the privilege of

He wouM suggest the same principle here. He was opposed to taxing
them without giving them all the rights enjoj-ed by others. It is one of the principles laid down in the Declaration of Independence, that taxation and represenvoting.

we levy a tax on the Indian, either a capitation
he should by all means be represented.
He (Mr.
Semple) believed that, although we might exclude the native Indian, it was beyond the reach of this Convention to exclude those who might be descended from
He saw no better way of settling the difficulty than by adoptthe Indian race.
ing the word " white" bef()re male citizen, which is sufficiently explained in the
courts of the Uniied States.
Mr. Gilbert remarked that in so far as the word " descendant" was concerned, to which the' gentleman from Sacramento (Mr. Sherwood) objected, he wished
it understood that it was not a portion of his amendment ; and he agreed with
that gentleman that if we strike out the whole of this section as it stands, it is
not necessary to insert in the proposed section the words of the gentleman from
Sacramento (Mr. Shannon.) It would certainly be of no importance, if this section was to stand " every white male ci'izen of the United States," to insert Indians, Africans, and the descendants of Africans excepted."
Those words were
altogether unnecessary.
His (Mr. Gilbert's) intention, in proposing an amendment to the clause, was to prevent any question arising hereafter, from the wording of the treaty of peace, by which Mexican citizens might be debarred the privilege of voting.
He objected to the words " white male citizen" on the ground
were
not
they
sufficiently explicit.
They might be very well understood in
that
but
it
was
courts,
necessary
that
every
citizen should understand the proviour
Constitution,
without going into court to have them explained. It
sions of this
tation shall

go together.

tax or a tax on

If,

his property,

then,
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was only by adopting his amendment that the words proposed by Mr. Shannon
became important. Without it, it would be nonsense to adopt them. If his (Mr.
Gilbert's) amendment was not adopted, the words of the report ought to stand.
Mr. HoppE moved to strike out the words "not taxed" from the proposed amendment.

The Chair

stated that the question having already

amendment,

been taken and decided on

could not be brought up again.
It was, therefore, out of order, and not before the House.
Mr. Shannon insisted upon his right to have the question taken on the amend-

that portion of the

it

ment as a whole.

The Chair decided that the words " not taxed" were out of
The question wag then taken on Mr. Shannon's ameijdment,

order.

modified in accor-

dance with the decision of the Chair, and decided in the negative.
The question being on the amendment offered by Mr. Gilbert,
Mr. Larkin proposed to insert "Indians and Africans, and the descendants of
Africans to the fourth generation excepted."
Mr. BoTTs cordially approved of the proposition. It would make certain that
which would probably be uncertain. Even in our courts there is some uncertainty on this subject.
He thought it well that this assembly should determine
the meaning of any doubtful term which it might use.
Mr. Sherwood was of opinion that no other construction could be placed upon
the word white than this
if an Indian is more than half Indian, he is an Indian
With respect to Africans, he believif he is more than half white, he is white.
ed that all after the fourth generation are considered white in most of the States.
Mr. MooKE asked who was to determine, on the day of election, the various
grades of color?
The question recurring on Mr. Gilbert's amendment, as amended, it was adopted
ayes 20, noes 20 the Chairman giving the casting vote in the affirmative.
The question then being on the filling up of the blanks,
Mr. Norton moved to insert " six" in the first blank.
Mr. Semple moved the word "twelve." He believed ihe rule was to put the
question first on the highest number.
Mr. Crosby suo-gested that the next election oufjht to be embraced in this
:

—

;

—

section.

Mr. Ellis remarked that there would be very few

to vote if

twelve months was

the time fixed upon.

was well known to almost every member of this Convennumber of persons who come to California for no other
object than to remain one working season and dig gold.
They are in the mines,
and expect to remain but a single season. About the 1st of November your annual election comes on. These persons, who have only been in the country three
Mr. Semple said

it

tion that there are a vast

who are on the very eve of leaving California, are
towards the permanent population of California? Is
it
politic to permit persons to vote who come here with the avowed intenWhat
tion of digging gold to carry it away and spend their wealth elsewhere ?
interest have they in the welfare of the State ?
All persons vvho are residents of
California, no matter when they arrived, at the time of the reception of the Constitution, are, of course, and should be, entitled to vote. The provision, therefore,
making twelve months residence necessary, would not affect a single person who
was here previous to the adoption of the Constitution. It would only operate upon
those who come into the country after the adoption of the Constitution, and become a permanent portion of the population. It seemed to him that twelve months
was short enough a period to entitle them to the privilege of voting. If his own
brother was to come here, he would be unwilling to see him participate in the
elections any sooner.
It is a necessary protection to the ballot-box that no man
shall vote unless he is willing to remain in the country twelve months.
or four months previous to that date,
qualified voters.

Is this just

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

74
Mr. Halleck would merely call attention to a single point. This section of
It has reference
the Constitution, as reported, does not affect the first election.
only to the second and those that follow.
The time of residence necessary for
the

first

election

must be defined

in the

schedule, not in the body of the Consti-

tution.

Mr. GwiN was astonished that the gentleman from Sonoma, (Mr. Semple,)
should insist upon twelve months.
There was not a State in the Union that reso
long
gentleman
quired
is in favor of every man who is now a
a time. The
citizen of California voting on the Constitution, but he excludes hereafter all persons who may become citizens, because they are not citizens for twelve months.
He (Mr. Gwin) had heard much said about persons after acquiring wealth, returning to spend it elsewhere*; but he believed it was seldom the case.
People geneEvery inducement should be held
rally invest their money where they earn it.
out to emigrants to remain here, and one of the strongest inducements would be
Where thousands come, it is common to
the enjoyment of the right of suffrage.
see but very few leaving.
He would vote for three, four, five, or six months. He
thought six months ought to be the limit, but he would prefer three.
Mr. Hastings said that two considerations were involved in the proposition of
the^^gentleman from Sonoma (Mr. Semple.)
The first seemed to be, that in forming this Constitution, we return it to the same people who elected us as delegates.
Are we to declare in the Constitution, that they shall not vote upon its adoption ?
Most members on this floor occupy their seats in virtue of votes given by constiWhen this Constitution
tuents, who have resided here less than three months.
comes before them for their ratification, they are not entitled to vote. But we are
relived from this difficulty, because there is to be inserted in some other portion
of the Constitution a clause saying, that the people are entitled to vote at the first
election.
Will it not be argued, as it was when the proposition to appoint a committee for the purpose of reporting a schedule was made, that the schedule in
which this provision is to be made, is a portion of the Constitution 1
cannot
should insert in this article
say twelve months here and two months there.
itself, the words, " after the first election."
He therefore submitted a motion to

We

We

that effect.

Such

limitation of time could then be

made

as the

House thought

proper.

Mr.

Dent

to him, that Gen Riley had settled this matter in
are privileged to vote at the first election are made
in the words of that proclamation.
This Constitution will not be a law
first receives the sanction of a majority of the people, and is ratified by

said

his proclamation.

known
until

it

it

appeared

All

who

Congress.

The question was then taken on filling the first blank with the words, "twelve
months," and decided in the negative, 15 to 22.
Mr. BoTTs proposed "nine months." Rejected, 13 to 24.
Mr. Norton moved " six months." Adopted, yeas 30, noes not counted.
Mr. Norton moved to fill the second blank (in relation to a residence in the
county) with the words " thirty days."
Mr. Hill moved " ninety days." Rejected.
The question was then taken on Mr. Norton's motion and it was decided in the
affirmative.

On

motion of Mr. Hoppe the first section was further amended by inserting
after the word " county," " or district."
The first section, as amended, was then adoped, by yeas 26, noes 10, as follows
:

Sec

Every white male

United States, and every male citizen of Mexico, (Indians, Africans, and descendants of Africans excepted,) who shall have elected to become a citizen of the United States under the treaty of peace exchanged and ratified at Queretaro, on the 30th
day of May, 1848, of the age of twenty-one years, who shall have been a resident of the State six
months next preceding the election, and the county or district in which he claims his vote, thirty
days, shall be entitled to vote at all elections which are now, or hereafter may be, authorized by law.
1.

citizen of the

:
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following sections were then adopted without debate, viz

The
2.

arrest

Electors shall, in all cases except treason, felony, or breach of the peace, be privileged from
on the days of elections, during their attendance at such election, going to, and returning

therefrom.
3.

war

No

elector shall be obliged to

perform militia duty on the day of election, except in time of

or public danger.

The question then coming up on
Gilbert moved the following:

the fourth section of the Committee's report, Mr*

4. For the purpose of voting, no person shall be deemed to have gained or lost a residence by
reason of his presence or absence while employed in the service of the United States ; nor while
engaged in the navigation of the waters of this State, or of the United States, or of the high seas ;
nor while a student of any seminary of learning ; nor while kept at any almshouse, or other asylum, at public expense ; nor while confined in any public prison.

The amendment was
adopted, viz

rejected without debate, and the section of the

Committee

:

4. No person in the military, naval, or marine service of the United States, shall be considered
a resident of this State by being stationed in any garrison, barrack, or military or naval place or
station within this State.

Mr. BoTTs moved

to

amend

the 4th and 5th sections

tiie

No person living in California,
dent of California.

the report of the Committee,
following :

who

has

left his

by inserting between

family elsewhere, shall be considered as a resi-

Mr. Halleck wished to know if the persons, to whom the gentleman had rewere not included under the head of " idiots and insane persons," in the

ference,

5th section.

Mr. WozENCRAFT thought it rather unfair that a gentleman who enjoyed the
blessing of having his family here, should be so hard upon those who, like himself, had left theirs at home.
The gentleman (Mr. Botts) ought to be content
with his good fortune, without compelling others to take a trip home to the United
States for their families before they could enjoy the privilege of electors, at the
risk of losing it after all by absence from the State.
Mr. BoTTs had really supposed that there would not be a dissenting voice to
this very plain proposition.
As to the difficulty of the gentleman from San Joaquin, (Mr. Wozencraft,) he would answer him as others had been answered
we
will provide for him in the schedule.
In serious earnest, the object of the amendment was to have some guarantee, that persons who are to assist in making our
laws will remain in the country long enough to be subject to tlie operation of those
laws.
He did not wish any man to have a vote in the formation of a law, and
then leave the country to let that law operate on others. The peculiar condition
of California renders such a provision most desirable.
There should be a community of interest among those who are privileged to vote. The fact that people
leave their families elsewhere when they come here, is some evidence, at least,
that they do not intend to remain.
Mr. Sutter protested against this proposition. It would be very hard, if he
should, after his long residence here, be deprived of his right to vote because his
family was elsewhere.
Mr. Ellis thought one more provision ought to be introduced that all single
men should be married in three months.
The question was then taken on amending the report, by inserting the additional
section, as proposed, and the amendment was rejected.
The question being on the 5th section reported by the Committee, it was adopted,
as follows

—

—

:

5.

No

insane person, or persons convicted of any infamous crime, shall be entitled to
the privilege of an elector.
idiot or

Mr. Price moved
Laws

to insert the

following between the 5th and 6th sections

be made for ascertaining, by proper proofs, the citizens
right of suffrage hereby established.
shall

who

:

shall be entitled to the
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The
The
and

question being taken, it was rejected.
question was then taken on the last section of the report of the Committee,

was

it

carried, viz

:

All elections by the people shall be by ballot.

6.

Thereupon, on motion, the Committee rose and reported the "light of
frage" to the House with sundry amendments.
On motion, the report was received, and ordered to lie on the table.
On motion, the House adjourned.

THURSDAY, SEPTEMBER

13,

suf-

1849.

The Convention met pursuant to adjournment. Prayer by Rev. S. H. Willey.
The journal of yesterday was read, amended, and approved.
Mr. GwiN submitted certain maps of California, which were referred to the
Committee on the Boundary.
Mr. Shannon submitted the following, which was adopted,

viz

:

Resolved, That the Secretary of the Convention return to the Governor all election papers and
returns transmitted by him to this body, but that copies of the same be retained by the Secretary
of the House.

The Convention

then resolved itself into Committee of the Whole, Mr. Dimupon the report of the Committee on the Constitution.
The question being taken on the first section, it was adopted, as follows
The powers of government of the State of California shall be divided into three separate depart-

mick

in the chair,

:

ments, the Legislative, the Executive, and the Judicial ; and no person charged with the exercise
of powers properly belonging to one of these departments, shall exercise any function appeartaining to either of the others, except in the cases hereinafter expressly directed or permitted.

The

question

was then taken on

the next section, and

it

was adopted

:

LEGISLATIVE DEPARTMENT.
Sbc.

1.

The

legislative

power of

this

State shall be vested in a Senate and Assembly, which
and the style of their laws shall com-

shall be designated the Legislature of the State of California,

mence

in the following

manner:

"The

people of the State of California, represented in Senate

and Assembly, do enact as follows."

The second
2.

The

section being then under consideration, as follows

:

shall commence on the first Monday in
, and
members, unless the Governor of the State shall, in the

session of the Legislature shall be

January next ensuing the election of its
interim, convene the Legislature by proclamation.

Mr. GwiN moved that the blank be filled with the word " biennial."
Mr. Norton moved the word " annual."
Mr. Semf'Le had no idea that we should be able to make a Constitution here,
which would last twenty or thirty years without alteration. The peculiar condition
of the country is such as to render modification in legislation necessary, to meet
He believed that
the progressive changes of circumstances that must take place.
the Legislature, by meeting only once in two years, would not be able to prepare
such a code of laws as would be sufficient for California. For a few years, at
least, it should meet annually.
If a proviso was inserted, that after the first five
years, the sessions should be biennial, then there might possibly be no objection.
Gentlemen should remember that we have no organized code of laws.
are

We

changing from one form of government very

different from ours, to another, re-

quiring a complete legislative reorganization.
The Legislature must establish an
entire code of laws.
It will be impossible to keep members of the Legislature
more than two or three months at the seat of Government. The rapid progress of
affairs in this country, and the great value of time, would render a longer session
impracticable.
The first winter the Legislature will pass some of the most necessary laws, and probably the next improve and increase the code.
If the people
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find that annual meetings of the Legislature are oppressive, they can rery easily
change to biennial.
Mr. GwiN said his motion had direct reference to one great question the enormous expense entailed upon the public, by frequent elections and frequent legislaHe knew by experience that the legislative action of all new bodies is
tures.
hasty, and if we expected to have a correct system of laws, we would be compelled to establish a commissioner or commissioners to prepare a system for the conIt is impossible for us to adopt'a system of laws,
sideration of the Legislature.
by frequent sessions of the Legislature. In the present state of the country, the
expense of frequent elections will be so extraordinary, as to give rise to great inThe power of convening the Legislature, in all cases of necessity,
convenience.
Governor.
It can be assembled when required.
the
with
Experience has
rests
evils
excessive
legislation.
Laws
be
of
should
well
tested before
shown the
changes are made. All the new States have biennial Legislatures. We corncommence with Texas a Territory somewhat similar in the character of its popuThe sessions of its Legislature are biennial. So also, with Louulation to this.
isiana, Mississippi, Arkansas, Tennessee, Illinois, Missouri, Iowa, Wisconsin,
and Michigan. All the new border States have biennial sessions. Look at the
A member of the Legislature gets but
difference in the expense there and here.
two dollars a day in Iowa. The Legislature is not permitted to sit more than
If its sessions are prolonged beyond that period, the mem.
fifty days, at that rate.
It has been well demonstrated by experience, that
bers get but one dollar a^ay.
Of all the
in new States, the hasty passage of laws is a source oi great evil.
States in the confederacy, California requires most an efficient system of laws,
and she is the last State that should multiply the expenses of government, by hav
The Government, in the most economiing frequent meetings of the Legislature.
enough.
expensive
be
form,
will
cal
Mr. Wozencraft said he had a resolution to offer which he thought would meet
He notified the
the difficulty of the gentleman from Sonoma (iMr. Semple.)
House that at a suitable time, he would submit a resolution for the appointment
of a commission of three persons to form a code of laws, to be submitted to the

—

—

He was in favor of biennial sessions. He thought
Legislature at its first session.
they would be sufficient, and would avoid the difficulty arising from excessive
legislation.

Mr. Norton did not see that we had any power to appoint such a commission
What authority had members of this Convention to
He thought it
appoint three persons to form a code of laws for the Legislature ?
We
absolutely essential that the sessions of the Legislature should be annual.
have nc laws here. It has been impossible to ascertain what the law is, or to enThe Mexican system, as retained under the existing civil government,
force it.
It is too late for them to learn
is repugnant to the feelings of American citizens.
that
to
which
they
than
have
been
accustomed. The Legislaany other system
great
deal of work to do.
It is said that
ture of California will therefore have a
He would ask if there
in new State?, there is great danger of hasty legislation.
is as much danger in the case of a Legislature that meets once a year, as in that
If the business of two years is crowded
of one that meets once in two years ?
into one session, is there not more danger of imperfect legislation, than when
It is
there are two sessions within the same period, to perform the same work ?
very desirable that the Legislature should meet and proceed at once to form a system of laws, so that the people may know what laws they are living under. This
cannot be done in a country like this, so rapidly increasing in population and
wealth, at one meeting o^ the Legislature.
Another Legislature must soon convene, to complete the work of the last, and provide new laws to meet the exigencies of events.
Gentlemen say there will be great expense in meeting once
We
a year. What of that ? Our means will be proportionate to the expense.
have great wealth here. If it is necessary at all to have a Legislature, we
as the gentlemen proposed.

—
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have the means to pay for it. We are not the people to say, we cannot have such
a government as we require, because we are too poor to pay for it.
Mr. Halleck agreed with the gentleman last up, (Mr. Norton,) in regard to annual sessions. If there is a country in the world, at the present time, that requires
Let us suppose
the Legislature to meet at least once a year, it is California.
that, by our Constitution, when it is adopted by the people, we call a session of
In all probability, as the gentlethe Legislature on the 1st day of January next.

from San Francisco (Mr. Gwin) said, we may have hasty legislation.
This
a very strong reason why we should have a remedy as soon as possible. Are
we to wait two years before we can correct the laws made by that body ? Or
shall another body be called into session the next year to correct these evils?
Has not every citizen already felt the great inconvenience of the want of legislative power, to make new laws, to provide for the peculiar circumstances of the
country? The people should have the power o£ convening the Legislature at
We
least once a year, to meet the extraordinary changes that must take place.
have been constantly told on this floor, that there is an immense emigration direct,
That emigration will be for the next four or live
ing its course into California.
Laws made by
years, floating about from one portion of the country to another.
one Legislature for the government of one portion of the Territory, may be rendered unnecessary, and new laws for the government of other portions may be reLet us suppose that all this emigration should be
quired in less than two years.
or San Joaquin.
of
the
Sacramento
valley
A Legislature passes laws
fixed in the
people.
six
after,
the mines in the southern
government
of
that
In
months
for the
flood
country
draw
the
of
emigration
that
direction.
in
Are we to
portion of the
the
provide
that
before
Legislature
can
meet
to
for
portion
of our
wait two years
population?
Why throw upon the Governor the responsibility of judging what is
If you think proper, you may limit the duration of the sesnecessary to be done ?
sion to a certain number of days or months, but they should at least be annual.
Mr. BoTTs believ^ed that, for the first time, he was about to find himself in the
majority.
He would endeavor to make sure of it, by adding a few remarks to
For his own part he was in favor of the annual meeting of the
those just made.
He had one great test to which he submitted all these questions
Legislature.
When he subjected the gentleman's bithe principles of the Democratic party.
ennial proposition to that test, he found it wanting.
He was very well aware that
The people of California are fallible they
there would be hasty legislation.
but when they do they want the opportunity to correct them.
will make mistakes
They will not be content that any one man power should govern them in retractSuppose the Governor should
ing or improving the laws which they may make.
think a very good law passed by the people in their legislative capacity, an oppressive one ? He has power to convene the Legislature at any time, thereby subjecting the people to great inconvenience, and, probably, serious injury.
He is
We are told that annual meetings of the Legislature
to judge of the necessity.
W^hy should we be threatened continually with this dreadful bugare expensive.
bear of expense ? It is true legislation is expensive in California. So is everything else.
But the people are the most wealthy in the world, and the best capable of defraying these expenses.
The quantity of the circulating medium, which
is the bullion of the country, is greater than in any other State of the Union.
When this cease? to be the case, everything will come down to a proportionate
standard.
The same relative proportion ex^ts between the expense of legislation here and elsewhere.
If prices are higher nominally, there are more abundant means of meeting them.
The people of California should not be debarred
•from the privilege of being constantly heard in their legislative assembly on the
It appeared
plea of want of pecuniary means to defray the necessary expenses.
to him (Mr. Botts) a little singular, that gentlemen who were so devoted to precedents
who were so afraid of novelties who hugged the shore and never ventured out to sea
who alwaya recommended some clause or provision, because it

man
is

;

;

—

—

—
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to be found somewhere else, should now recommend the latest and newest
and most untried policy. The biennal provision is one of recent enactment. He
called upon gentlemen who were opposed to novelties and untried experiments, to
go with him for the old settled principle of annual legislation.
Mr. McCarver said that the only objection he had 1o annual sessions of the
Legislature was this there are no lands owned and occupied as yet in California,
To place an ordinary tax on these lands would make
except a few large tracts.
A capitation tax to defray the expense of annual sessions
it very oppressive.
would probably be equally objectionable. It is revolting to man to be obliged to
pay for his head. For these reasons, he thought it would be better to meet bienThe system had been adopted in the new States, and it was found to work
nially.

was

:

admirably.

Mr. BoTTs wished to know if the gentleman meant to say that his constituents
would rather pay two dollars and a half, if it was called a tax upon the man, than
two dollars for his head.
Mr. McCarver merely referred to the general principle as objectionable.
Mr. Semple rose to pledge his constituents for their share of taxation. He was
sent here by them to assist in making such a Constitution as would protect them
in all their rights and property.
Whatever tax was put upon them by their own
act, they would never complain of.
It would be easy to make the sessions of the
Legislature biennial, when the necessity of such a change vi'as demanded by circumstances.
Mr. SiiANXON would not say a word but for the allusion of the gentleman from
Sonoma, (Mr. Semple,) to the people of that district. His (l\lr. Shannon's) constituents, the people of Sacramento, were as willing and as able as any in California to pay taxes. They wanted a good government, no matter what the expense
might be, and he believed they would require annual sessions of the Legislature.
Mr. Snyder stated that he had before him a map of California, and that he understood an effort would be made in this House to establish, as the boundary line
of the State, the entire territory known as California.
Now if the boundary line
should take in the w^hole of California, there would be certain members from the
Salt Lake region, who never would be able to get home if the Legislature met
annually.
At the close of the session they might start homeward, but they would
be compelled to turn back before they got beyond the Sierra Nevada, in order to
be at the seat of government in time for the next session.
Mr. Gilbert said it seemed lo him that this question of annual and biennial
sessions was one that admitted of very little doubt in favor of annual sessions.
One of the essential reasons why this Convention was assembled here, was to
provide the means of proper legislation.
His colleague from San Francisco, (Mr.
Gwin,) cited the examples of the new States in favor of biennial sessions. From
a speech made by that gentleman a day or two since, it would seem that these new
States enjoyed from seven to thirty years experience under Territorial forms of
government. There was comparatively but little change to make in their laws.
That very fact would go to show the absolute necessity of annual Legislatures here.
It is notorious that the laws now in force, are repugnant to the feelings, education,
and habits of the great majority of the people. These laws cannot be discontinued,
and such laws enacted in their place as the wants of the people may require, by
biennial sessions of the Legislature.
It appeared to him that nothisg but annual
sessions would ans\yer the demands of the community.
It might not be necessary
to continue the annual meetings more than four or five years, but it should be left
to the people to determine upon the expediency of a change, at the expiration of
that time.

Gwin

upon the patience of the House, but as he
for an important principle he desired to reply to some remarks
which had been made during the debate. When he spoke of hasty legislation he
did not intend to be understood as stating that one Legislature would meet this
Mr.

did not wish to trespass

was contending
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year, and another would meet next 3Tar to repeal its acts.
Legislatures meet for
other purposes- to provide for the increasing wants of the community.
It is not
the hasty action of a preceeding Legislature that is repealed
it is the accumula-

—

;

laws that requires a remedy. If all the laws of all the States of this Union,
that have been passed and repealed, were collected together, they would fill this
The world is governed too much. We have too many laws. If he (Mr.
hall.
Gwin) had happened to come from Virginia, the gentleman from Monterey (Mr.
There is no danger of not having laws
Bott?) would not have been so indignant.
enough.
The great danger is that we shall have too many. It was probable the
first Legislature would have to remain in session a long time, in order to pass such
laws as would meet the demands of the community.
His only desire was to have
It was with this view that he proposed a coma good system of laws established.
mission to digest, in advance, a code of laws for the action of the Legislature, and
he desired that the first Legislature that met after the adoption of the Constitution
should have full and ample time to provide for the wants of the country.
If this
system of biennial sessions is so inexpedient, how is it that it has been adopted in
most of the States? As to the system of laws referred to as growing up under
the Territorial form of government, it was well known that the first session of a
State Legislature is always the longest.
After that, the less legislation, unless to
meet pressing emergencies, the better. We are not to legislate for a wandering
and changing population. The miners will have their home, and there will not
be that fluctuating population which gentlemen imagine. People who come here
tion of

it to their
interest to become permanent residents of the country.
He
would not attempt to argue the question, however, for he had no feeling on the
subject.
It merely occurred to him that it would be to the interest of the people
to be subjected to as little expense as possible, and to have no more legislation

will find

than was actually necessary.

Mr. Sherwood said that this question was a matter of principle with him. Econo*
If he was satisfied that
should be studied by wealthy people as well as poor.
the proposition of the gentleman from San Francisco (Mr. Gwin) would be more
economical, and better calculated to promote the interests of the people, he would
most cordially sustain it; but he did not believe such to be the case. The genWhat effect would bientleman (Mr. Gwin) was opposed to accumulating laws.
If the Legislature of.
nial sessions have in preventing the accumulation of laws?
California met once in two years, instead of sitting one month, it would probably
remain in session two months. The amount of laws passed would be about the
same and so far as the question of economy is concerned, there would be nothing
gained in that respect.
For public convenience annual sessions would be preferWe are an anomalous people. There is no State in the Union like Caliable.
fornia
Rapid as has been the progress of the Western States, they are left far
behind by the new Territory of the Pacific. Towns and cities spring up here
The population is subject to extraordinary changes. It may number
in a month.
W^e
five thousand now in a certain district, and a year hence fifteen thousand.
have no pre-existing laws that can form the basis of our legislation. With all this
new material in the country without any previous territorial organization we
have to assemble together a Legislature to enact laws suitable to the condition of
the country.
It cannot be supposed that the wants of the people, at the outset, can
be thoroughly understood by the first body that meets. The proposition to appoint
Whatever
a commission to prepare a code of laws should not be brought up now.
may be its nserits, it is entirely irrelevant to this question. Each Legislature that
meets, for a few years to come, will undoubtedly have enough work to perform,
allowing it annual sessions, to provide for the wants of the people.
Suppose this
House was transformed into a legislative body, who upon this floor is prepared to
make the necessary laws for California to layout roads to determine what publie officers shall be appointed
to provide for all the local vv'ants of the community.
This is a matter that requires experience. It cannot be done at once. Most of the

my

;

—

—

^

—

—

—

—
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from

among them

represent.

It is,

new

comers, and those who will be sent to the Legislature
require lime to learn the wants of the districts which they
therofore, absolutely necessary that the Legislature should meet

the people liere are

will

—

leaving it to the people, when they become
a few years
biennial
sessions if they think proper.
In regard
more settled,
in
two
meet
but
once
years,
there
we
will be no repreto representation, if
two
prevent
years to come.
To
that, we require ansentative apportionment for
Undoubtedly they will be short, and not expensive; because, in
nual sessions.
this Constitution, it seems to be the intention of the House to make it the duty of
the Legislature to pass general laws, as far as practicable, instead of special laws
which will greatly shorten legislation.
for particular purposes
Mr. Brown believed he would be in the minority on this question. It was a
Not only did he consider the question
subject upon which he was very decided.
of economy involved in this cage, but a question of much higher importance
Annual meetings of the Legislature would, in his opinion, be most
public interest.
If the Legislature passed laws every
injudicious as well as most expensive.
twelve months, those laws would have to go before the people.
They would probably be in ope ration but six months when a new code of laws would be established.
Sufficient time should be given to test all legislative enactments.
He was
convinced that the sudden changing of lav,'s is a source of great public inconveIt requires time and
nience, and is always attended by serious loss to individuals.
the
of
legislative
necessity
reform.
experience to demonstrate
Laws may be objectionable in the beginning, from imperfect administration, but after being fairly
If, within two years, experience establishes
tested they may prove most beneficial.
the propriety of reform, the laws can then be repealed or amended; but six months
The gentleman from San Francisco, (Mr. Gilbert,) urged
is an insufficient time.
this facility of speedily repealing laws as a strong argument in favor of annual
sessions.
He (Mr. Bro\vn) considered it one of the greatest objections. It is
impossible to get laws fi^irly in operation before the people in less than six months
after their enactment, and six months would surely be too short a time to test these
laws.
In regard to the question of expense, it is the worst policy a State can
No matter what may be
adopt to establish an expensive system of government.
the wealth of California, if her mountains were of pure gold, it would be inexpedient in her to lavish money in the commencement of her career as a State.
It is
impossible to say with certainty how long the mineral resources of California may
hold out.
believe them to be inexhaustible, but it is only a matter of belief.
Heavy taxation is always oppressive and unpopular. The question of taxation is
one that involves the best interests of the community. It should be touched with
a careful hand.
Gentlemen boast of the wealth of their constituents in particular
districts.
It is not a matter to be considered here, whether this district or that is
the richest.
In forming this Constitution it is necessary to consider that it is not
made for the benefit of particular localities, but for the whole people. He had no
doubt there would be a general willingness on the part of the citizens of California
to defray the necessary expenses of a arood government
but it was for this Convention to adopt such a course of policy as would promote the permanent interests
of the State.
He believed, upon full consideration of the question, that on the
score of economy and public convenience, biennial sessions of the Legislature
would be most expedient, and he would therefore vote for the proposition of the
gentleman from San Francisco, (Mr. Gwin.)
Mr. McCarver desired to offer a resolution providing that the Legislature shall
meet annually for the first three years, and after that biennially. It seemed to
him that would cover ihe objections of gentlemen who apprehended inconvenience
from the want of laws at the present time.
Mr. Halleck suggested that the motion should be put on the longest time,
which was the biennial sessions.
at least

once a year
to

for

establish

;

We

;

6

—
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Mr. WozENCRAFT objected to the pioposition of the gentleman from SacramenHe thought it would only increase the difficulty. The facilto, (Mr. McCarver.)
the
seat of government after a few years would be much greater
ities for getting to
than they are at present.
question was then taken on filling the blank with the word " biennial," and
decided in the negative.
Mr. Norton's motion to insert " annual " was then adopted and the question

The

;

being on the second section, it was adopted, as follows
Sec. 2. The sessions of the Legislature shall be annual, and shall commence on
:

in January next ensuing the election of

its

the

first

members, unless the Governor of the State

Monday

shall in the

interim convene the Legislature by proclamation.

The
Sec.

third section
3.

read, as fillows

:

The members

tive districts

continue

was then

of the Assembly shall be chosen by the qualified electors of their respecon the Tuesday next after the first Monday in November, whose term of office shall
years.

Mr. Tefft moved to fill the first blank with the word " annually ;" the second
blank with the word "one," and to strike out the letter "s" in the word "years"
at the close of the section.

Mr. Price desired to see as few elections in this country as possible. He conThere
sidered every two years ofien enough to elect members of the Legislature.
When too freqaent, they are prejudicial to the
is always excitement in elections.
He moved that the blank be filled so as to
industrial habits of the community.
provide that elections shall be held every two years.
Mr. Sherwood said it occurred to him that the day fixed for the election of President of the United States was the 'J'uesday succeeding the first Monday in November. All our elections should be held on that day. He wished to be sure of
passage of the section.
Mr. Semple informed the gentleman that

this before the

it was on the Tuesday succeeding the
November. He moved further to amend the section by adding
after the word " November," " unless otherwise directed by the Legislature."
The amendment was adopted, and the question then being on the adoption of
the section as amended, it was adopted, as follows

first

Monday

in

:

The members

of the Assembly shall be chosen
annually by the qualified electors of their
respective districts, on the Tuesday next after the first Monday in November, unless otherwise
directed by the Legislature, whose term of oflice shall continue one year.
3.

The

question then coming up on the fourth section of the report, as follows

:

Senators and members of Assembly shall be citizens of the United States, and be duly qualified electors in the respective counties and districts which they represent.
4.

Mr. BoTTs thought some provision was necessary to make this section perfect*
inasmuch as there seemed to be a good deal of doubt whether a certain portion of
the population here were entitled to the rights of citizenship without a special act
He desired to see all participate in the first election. This requires
of Congress.
that, in addition to the qualification of elector, a man must be a citizen of the
United States. If, however, those who were most interested in the matter had no
objection to the section, he would not press any amendment.
Mr. GwiN thought the difficulty could easily be remedied. The qualification of
an elector is that " every white male citizen of the United States," &c. It is an
essential qualification.
It would be easy to strike out citizen of the U^nited States,
say.
Senators and members of the Assembly shall be qualified electors.
and
BoTTs
Mr.
moved to strike out the words " citizens of the United States and be."
Price
moved
Mr.
to amend by striking out the words " United States," and inState
serting "of the
of California," so as to read, " Senators and members of the
Assembly shall be citizens of the State of California," &c.
Mr. McCarver did not see the necessity of inserting " California" here. It
seemed to him that they would be citizens of California as a matter of course.
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" Senators and members
Mr. Price would modify his amendment so as to read
shall
have
the
been
citizens
of
State
two years" in order to be
of the Assembly
give
His
object
electors a higher qualification than
was to
qualified electors.
members of the Assembly.
The question was then taken on Mr. Price's amendment, as modified, and de:

cided

negative.

in the

Mr. Price moved "one year" a resident of the State. Rejected.
Mr. Shannon could see no occasion for the introduction of any thing of this
There could be no substantial reason for striking out the words "citikind here.
zen of the United States." They were usual, he believed, in all the Constitutions
There could be no objection on the score that it would leave out
of the States.

A previous article has fixed the
person can be a citizen of California, without first

any of the original inhabitants of California.
qualifications of voters. '"'No

being a citizen of the United States.
Mr. Dent supposed a person could.
Mr. Shannon remarked that supposition would not answer.

Facts were ne-

cessary.

Dent

according to the clause of the Constitution which was dehe believed persons were sometimes entitled to the elective franin States, who could not be considered as citizens of the United States.
Mr. Semple was of a similar opinion, and referred to the case of Illinois, wtiich,

Mr,
bated
chise

many

for

said that,

last night,

years,

made

citizens of the State

who were

not previously citizens of the

United States.
Mr. Shannon was not altogether convinced thnt this was the case. It was certain, however, that a great majority of the Constitutions of the United States contained these words.
The question was then taken on the motion to strike out the words " citizens of
the United States and be," and decided in the affirmative.
The question then, recurring on the 4th section, as amended, it was adopted, as
follows

:

Senators and members of Assembly
which they represent.
4.

The

fifth

shall be duly qualified electors in the respective counties

section being under consideration, as follows

:

Senators shall be chosen for the term of four years, at the fame time and place as members of
Assembly.
No person shall be elii^ible to the office of member of Assembly except he shall have
attained the age of twenty-one years, nor to that of Senator except he shall have attained the age
of twenty- five years.
5.

Mr.

GwiN moved

to strike out the

word

'*

four,"

and insert the word two, which

was adopted.
Mr. Price moved to strike out all afier the word " Assembly." His reason for
this motii»n was, that in the previous section the qualifications of a representative
were fixed, and therefore he considered the latter clause of the present section
The age of a representative is fixed at twenty. one years, and that of a
useless.
Senator at twenty-five. He considered the people as the best judges of these matIt would
ters, and preferred leaving the age of their representatives unrestricted.
be just as well to say Senators Hnd Representatives shall not be over a certain
age as to say they shall not be under a certain age. In fact it would be much
better sense, for a young man may correct his errors, but in the case of an old
man, there is no remedy.
Mr. BoTTs not only seconded this motion, but would endeavor to support it.
There had been much discussion in the world as to what that period of life is at
which a man arrives at the age of discretion. The common law has fixed it at
twenty. one years, and the civil at twenty. five.
It must be either one or the other.
In the case of the legislator, it seems that the more general rule of twenty-one
years is to prevail.
Could any gentleman explain what there is in the Senate to
make a member an immature man who was a mature man in the House below ? He
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be a legislator in the lower House, but if you carry him up a day
He (Mr. Botts) was aware that this
older in the Senate, he is unfit to legislate.
the
Constitutions
provision was to be found in perhaps all
but he was opposed to
This lower House
retaining an absurdity because it was to be found elsewhere.
It is, therefore, the more important
is to have the right of originaHng bills.
But, in this provision, he who is fit to exercise the greater powers is un-»
branch.
This is an old aristocratic principle.
He (!\Ir. Botts)
fit (o exercise the lesser.
had caused some pleasantry 'n the House on account of his reverence for gray
but he hoped he would not be misundarstood now.
hairs
It may be that a gentleman at twenty-one is not a proper representative, but if the people desire to
have a gentleman at twenty-two, they can best judge as to his qualifications for
the position, and should be entitled to elect him to the Senate.
is

competent

to

;

;

Mr. McCarver was not satisfied as to the propriety of striking out this clause,
and allowing the people to elect persons to the Senate without reference to their

He was in favor of leaving everything to the people, as a general rule, but
age.
as Constitutions are restrictions imposed upon the people by their own consent,
and as this seemed to be a reasonable and proper restriction, he preferred letting
He thought those gray hairs to v/hich gentlemen
it remain in the Constitution.
so often alluded, were peculiarly appropriate in a body of so grave a character as
House of the State Legislature, When the young and inexperienced

the upper

members of

the lower House passed laws, he desired that those laws should be
It is but reasonal»le to supreconsidered and amended by older and wiser heads.
pose that maturity of judgment is acquired by the experience that age affords, and
for this reason, as well as because it was a principle well tested, he would vote
*
against the motion before the House.

know what right this Convention had to put restrictions
was a body elected by their votes to carry into effect their
He was de^
wishes, not to prevent them from exercising their rights as freemen.
He wished the question of age left to the
cidedly in favor of the amendment.
Let them send whom they please, either to the
free judgment of the people.
House or the Senate. They are best qualified to judge as to the capability of
members. He had the pleasure, shortly before he left the United States, of listenThe result of it
ing to a debate in the Convention of New York on this subject.
was, that in the new Constitution of that State, all restrictions of this kind were
He trusted the same republican policy would be adopted here.
left out.
The question was then taken on Mr. Price's motion to strike out all lifter the
word Assembly, and decided in the affirmative, 15 to 10.
Mr. Price moved to amend by inserting in place of the words stricken out, the
Mr. Shannon
on the people.

following

did not
It

:

And no person shall be a member of the Senate or Assembly who has not been a citizen and
inhabitant of the State one year, and of the county for which he shall be chosen six months next
before his election.

Mr. Gilbert rose to a question of order. A proposition had already been voted
upon which covered the same ground.
Mr. Botts thought nothing would facilitate the business of the Convention more
He would therefore suggest to the Chair
than a strict observance of .the rules.
that any amendment substantially the same as one already voted upon, was excluded under the rules.
The Chair was of opinion that this became an original proposition when offered as an amendment to a distinct and separate section.
The question was then taken, and the amendment was adopted 15 to 11.
His object was
Mr. GwiN moved that the Committee rise and report progress.
and
reconsider
the motion
of
the
vote
call
House,
to
have
a
full
in order
to move a
where
so
few
was
members
adopted.
It
absurd
do
business
to attempt to
last

—

were present.
The Committee then

rose, reported progress,

and asked leave

to sit again.

:
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Mr. GwiN moved a call of the House, which was •rdered, and twenty-six members answered to their names.
On motion, the Sergeant-at-Arms was directed to proceed, and require the attendance of the absent members.
On motion, the Committee took a recess till half-past 2 P. M.

AFTERNOON

On

motion, a call of the

SESSION,

2j o'cLOCK,

P.

M.

House was ordered, and twenty-two members answered

names.

to their

On

motion of Mr. Gwin, the Sergeant-at-Arms was directed by the President
attendance of the absentees.
Mr. GiLBKRT moved an adjournment until 8 P. M., but the motion was decided

to require the

negative.

in the

Mr. HoppE submitted the
That

Resolved,

followinor

a committee of

two be appointed by the President

native State, profession, or occupation of each

member

to obtain the

of this Convention, and

names, age,
long each

how

gentleman has been a resident of California.

The Chaiu

decided that the resolution was not in order, and that the gentleman

could accomplish his object without the action of the House.
On motion, the House resolved itself into Committee of the,
in the

Chair) on the 3d Article of

rtie

Whole (Mr. Botts

Constitution.

Mr. Gwin moved further to amend Section 5th of Article HI, on the " Distribution of Powers," by striking out the entire section.
A question of order here arose as to whether the substance of this section as it
stood, was embodied in the previous section
when, after some discussion, Mr.
Gwin withdrew his amej?dment, and the section as amended by Mr. Price, was
adopted, viz
;

:

Senators shall be chosen for the term of two years, at the same time and place as members of
And no person shall be a member of the Senate or Assembly who has not been a
citizen and inhabitant of the State one year, and of the county for which he shall be chosen six
5.

the Assembly.

months next before his

election.

On
sit

motion, the committee then rose, reported progress, and obtained leave to
again.
The Convention then adjourned to 8 P. M.

NIGHT SESSION, 8 o'cLOCK,

M.

P.

motion, the House resolved itself into Committee of the Whole on the report of the Committee on the Constitution.
The sixth and seventh Sections of Article HI, on the Distribution of Powers,
were taken up, and adopted without debate, as follows

On

:

of Senators shall not be less than one-third nor more than one half the members
of the Assembly, and at the first session of the Legislature after this Constitution takes effect, the
The seats of the Senators
Senators shall be divided by lot, as equally as may be, into twp classes.
of the first class shall be vacated at the expiration of the first year, so that one-half shall be chosen
6.

The number

annually.
7.

When

The
8.

number of Senators is increased, they
them as nearly equal as practicable.

the

so as to keep

directed

annexed

eighth Section being under consideration, as follows

Each House

turns of

shall be

its

to

one of the two

classes,

:

own officers, and judge of the qualifications, elections, and recontested election shall be determined in such manner as shall be

shall choose its

own members.

A

by law.

Mr. Price said there seemed to be some clashing in this section between the
first and last clause.
Each House shall be the judge of the qualifications and returns of its own members, as provided for in the first part.
The second part gives
no force or effect to the section. He therefore moved to strike out all after the

word " members."

:
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Mr. NonTON said that, although the necessity of this clause might not have occurred to the gentleman, (Mr. Price,) it had occurred to the framers of nearly all
Each House should, of
the Constitutions throughout the States of the Union.
but the mancourse, be the judge of its own members, qualifications, and officers
ner of determining a contested election should be fixed by law. The LegislaIt is perfectly consistent
ture, by this clause, determines the manner by law.
with the preceding clause, and simply directs the Legislature to provide the manIt is not only proper but abso-ner in which contested elections shall be decided.
lutely necessary.
Mr. Price would like the gentleman to give him a better reason for retaining
this clause, than the fact that it is to be found in the various Constitutions.
He
(Mr. Price,) professed to understand the English language, and he really could
not see that there was any necessity for words which added nothiiig to the secIt amounts to very much the same thing as giving power to
tion in substance.
the Legislature to form a law by which contested elections shall be decided, after
you have already provided that the Legislature shall decide the elections and
qualifications of its own members.
Mr. Norton. This clause does not only provide for contested elections of the
members of the Legislatiire there may be contested elections in regard to the
Governor, or Sheriff, or different county officers.
It provides that the Legislature
shall determine by law the manner in which these contested elections shall be deIt is necessary to have some system of action laid down for the Legislacided.
ture, so that proper notice may be given to the person holding the seat or oflice, and
the person claiming it, and the manner in which the witnesses shall be summoned
and examined, may be determined.
Mr. Crosby remarked that if this last clause was adopted, the Legislature might
pass laws that could settle the election of members for succeeding Legislatures. If
its adoption therefore, was insisted upon, he would suggest the propriety of amending it so that all contested elections, except for members of the Legislature, shall
be settled by laws passed by the Legislature, and that contested elections of members shall be decided by no law except the decision of the body in which those
persons claim seats.
Mr. Price said that if a contested election in relation to Governor should come
It simply provides that the laws shall diup, this clause has no bearing upon it.
rect and determine the manner in which a contested election (having reference to
elections to the Legislature) shall be decided.
He had no objection, if it was
thought necessary, to make a separate section containing a general provision for
but he did not think it should
all elections, except of members of the Legislature
be included in this section.
The question was then taken on the amendment, and it was rejected.
The question recurring on the 8th section, as reported by the Committee, it was
adopted.
The following sections were then taken up in order, read, and adopted without
debate
;

;

;

A

9.
majority of each House shall constitute a quorum to transact business, but a smaller
ber may adjourn from day to day, and may compel the attendance of absent members in such
ner and under such penalties as each House may provide.

numman-

Each House

shall determine the rules of its proceedings, and may, with the concurrence of
the members elected, expel a member.
11. Each House shall keep a journal of its own proceedings and publish the same
and the
yeas and nays of the members of either House, shall, at the desire of any three members present,
be entered upon the journal.
12. Members of the Legislature shall, in all cases except treason, felony, and breach of the
peace, be privileged from arrest
nor shall they be subject to any civil process during the session of

10.

two

thirds of

all

,-

;

the Legislature, nor for fifteen days next before the

commencement and

after the termination

of

each session.
13. When vacancies occur in either House, the Governor, or the person exercising the functions
of Governor, shall issue writs of election to fill such vacancies.
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The

14.

doors of each

House

shall

be open, except on such occasions

as, in the

opinion of the

House, may require secrecy.
Neither House shall, without the consent of the other, adjourn for more than three days,
any other place than that in which they may be sitting.
16. Any bill may originate in either House of the Legislature
and all bills passed by one House
may be amended by the other.
1

nor

5.

to

;

The

17th Section being under consideration, as follows

Every

which may have passed the Legislature

:

it becomes a law, be preIf he approve it, he shall sign it ; but if not, he shall return it with his
sented to the Governor.
objections to the House in which it originated, which shall enter the same upon the journal, and
If, after such reconsideration, it again pass both Houses, by yeas and
proceed to reconsider it.
nays, by a majority of two-thirds of the members of each House present, it shall become a law
If any bill shall not be returned within ten days after
notwithstanding the Governor's objections.

1 7.

bill

shall,

before

have been presented to him (Sunday excepted) the same shall become a law in
he had signed it, unless the Legislature, by adjournment, prevent such return.

it shall

as

if

Mr. Jones moved

to

amend

the section by inserting the

like

manner

word " three," instead

of "ten."

Mr. Norton thought it was usual to give the Governor ten days to prepare his
It would be almost impossible to write it out in three days.
Mr. Jones said that many of the States allow five days. In^the Constitution of
Iowa the limit is three days. It is well known that most of the important bills are
If the Governor has a right to pass
passed within the last ten days of the session.
a pocket veto on bills, he has within himself an absolute and uncontrollable veto
power. The Governor is always found where the Legislature sits. He knows
all the reasons for the passaiije of the law; and is advised of all the initiatory steps
which have been taken. Why then should he not be able within three days to
form an opinion upon almost any measure which might l^e passed through the Legislature ?
It is the case in Congress that the most important bills are passed at
the close of the session, and would be much more likely to be the case in a State
Legislature, where the bills are local and much less important.
He (Mr. Jones)
was democratically opposed to giving the Governor any power to pass a pocket
veto upon the people.
Mr. Norton said the gentleman's arguments would be very good if he did not
base it altogether upon the assumption that the Governor would be a corrupt man.
No Governor would dare to veto a liill in this manner. If a bill passed during the
last few days of the session of the Legislature was radically wrong, the Governor
but no Governor would assume the responwould, in virtue of his power, veto it
sibility to veto a bill In this manner.
If it is to be assumed that the Governor
veto.

;

will violate his oath of office, then he should be deprived of the veto

power

alto-

He

should either have no such power at all, or sufficient time to present
his views, in the exercise of that power.
Mr. Shannon suggested five days instead of three.
Mr. Jones accepted the amendment.
The question was then taken on striking out the word "ten" and substituting
*' five,"
and decided in the negative.
gether.

The
Mr.

No

ITth Section, as reported by the Committee,
offered the following

Dent

bill shall

was then

adopted.

:

become a law unless

it

receive the sanction of a majority of

all

tne

members of both

Houses.

There might be, a quorum which would consist of little more than a quarter of
members. He thought no bill should become a law unless it received the
sanction of a majority all the members of both Houses.
Mr. G\yiN said this might be a very good regulation, but it was utterly impracticable under existing circumstances.
It would be impossible to tell .when a majority was voting.
Hence the provision would be a dead letter in the Constitution.
Mr. Jones remarked that, if he remembered rightly, the Constitution of New
Jersey said " persons present." He did not see how it was practicable at all times

all the
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whether there was a majority of all the members elected especially in
where it was necessary to act with locomotive speed.
Mr. Semple had the Constitution of Illinois before him, which provides that all
bills before they become laws shall be passed on the yeas and nays, and that the
yeas and nays shall show a majority vote of all the members elected to both
Houses. It seemed to him that the propriety of such a rule was evident. In the
brief experience of this Convention, important measures had been carried when
Although this might be admissable in Comthere was a bare quorum present.
mittee of the Whole, it was objectionable when measures of importance came up
Very important bills might be passed in the Legislature by some
for final action.
understanding among the members, which would be directly contrary to the wishes
He had seen it done He had seen members invited out on some
of the people.
It seemed to him the best course
pretence, for the purpose of getting bills passed.
what
adopted
to
avoid
be
gentlemen
were
so apprehensive of^ too much
that could
Where the propriety of a measure is at all doubtful, it is better that
legislation.
to ascertain

this countr}',

—

this restriction should prevail.

Mr. Halleck said that, from the peculiar character of our population in Callfornia, it would be very difficult for the first two or three Legislatures to get togeIf we require the vote of a
ther more than a majority of the members elected.
majority of those elected on every bill before it becomes a law, it may readily be
anticipated that the Legislature will be obliged ta home, or sit and talk to the
He thought it would be very impolitic, for this reason, to introduce the
walls.

proposed section.

The
The

question was then taken on Mr. Dent's proposition, and
question being on the adoption of the 18th Section, viz

it

was

rejected.

:

The Assembly shall have the sole power of impeachment ; and all impeachments shall be
When sitting for that purpose, the Senators shall be upon oath or affirmation ;
by the Senate.
and no person shall be convicted without the concurrence of two-thirds of the members present.
18.

tried

Mr. Jones moved

to

amend by inserting, in place of "Assembly," the words
It was the ordinary phraseology, a:id he thought it

" House of Representatives."

would be belter.
Mr. Norton stated that the word Assembly was used in the preceding sections,
and could not be altered here without changing the whole so as to correspond.
Mr. Jones therefore withdrew his amendment, and the section, as reported by
the Select Committee, was adopted.

The

19th Section

was then

read, as follows

:

impeachment

but
for any misdemeanor in office
judgment, in such cases, shall extend only to removal from office and disqualification to hold any
but the party convicted or acquitted shall, nevertheless, be
office of trust or profit under the State
All other civil officers shall be tried
liable to indictment, trial, and punishment according to law.
for misdemeanors in office in such manner as the Legislature shall provide.
19.

The Governor,

shall be

liable to

;

;

it

Mr. Halleck proposed that the blank should be passed over for the present, as
would be necessary, before filling it, to determine what officers should be created.
Mr. McCakver saw no impropriety in creating those officers now, and filling

the blank.

Mr. Norton said the blank could not filled until the Constitution was formed.
Mr. DiMMicK moved to insert the word " honor" before trust or profit which
;

was

adopted.

The filling of the blank was then postponed, and the question recurring on the
section as amended, it was adopted.
The 20th and 21st Sections were adopted without debate, as follows
:

20. So Senator or member of Assembly shall, during the time he shall have been elected, be appointed to any civil office of profit under this State, which shall have been created, or the emoluments of which sliall have been increased during such term, except such offices as may be filled by
elections by the people.
21. No person holding any lucrative office under the United States or this State, or any other
Provided^ that officers in the militia, to which there
Power, shall be eligible to the Legislature.
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attached no annual salary, or local officers and postmasters, whose compensation does not exceed
hundred dollars par annum, shall not be demed lucrative.

five

The 22d

Section being under consideration, as follows

:

No

person who may hereafter be a collector or holder of public moneys, shall have a seat in
either House of the Legislature, or be eligible to any office of trust or profit under this State, until
he shall have accounted for and paid into the treasury all sums for which he may be liable.
22.

Mr. Price moved that the section be stricken out. He could see no good that
could arise from it, and it might be the means of depriving an honest and worthy
man of a seat in the Legislature, Many an honest man may be owing the State.
It may be from no dishonesty on his part, but from various calamities beyond his
He (Mr. Price) did not see that this section afforded any protection to
control.

—

Government that there was any principle or restriction in it worthy of a
place in the Constitution.
Mr. Norton thought it a matter of very serious importance that persons holdIt is no
ing office should be made accountable for the money placed in their hands.
men.
matter
Government
against
dishonest
that
the
should
protected
be
small
know
hold
people
should
public
officers
large
amounts
of money.
The
Many
where that money goes. If it has been fraudulently disposed of, the officer who
commits the fraud should be ineligilile to office. The gentleman says that a person holding public funds may be unfortunate in business, and unable to settle his
He
accounts at the proper time.
If so, he has no business in the Legislature.
should stay at home, and endeavor, by strict attention to business, to meet his liaHe has no business engaging in political contests.
biiites.

the

Mr. WozENCRAFT wishcd to know what object a defaulting officer would have in
running for the Legislature, unless to propose and probably carry such measures
as would free him from his indebtedness.
He considered it a very important prothat the door should be closed against persons of this character.
Every
vision
member had seen the effects of the immense defalcations in the States, and should
profit by past experience.
Mr. Price did not wish to be misunderstood in his remarks on this question.
There was no member who would go further than he would in relation to accounbut he saw nothing in this section to afford protection to the people of
tability
;

;

California.

If

He is
a defaulter in this country, the people know it.
If he has their money in his pocket, they know it, and they can
He never can be suoported by the people for any public office.

any man

is

a marked man.
act accordingly.
But he (Mr. Price) contended that a man, by a series of calamities, may be indebted to the State, and at the same time bear as good a character, and be as well
entitled to the respect and confidence of his fellow- citizens, as any person in the
State.

man who has not lost the respect and confidence
be deprived of a seat in the Legislature, and rendered
of trust or profit. The people are competent to judge who

Yet, by this provision, a

of his fellow. citizens,
ineligible to

any

shall represent

office

is to

them.

Mr. McCarver was decidedly in favor of the section. It is impossible for the
people always to know whether public officers have settled their accounts.
It
should be made a constitutional requirement, so that they may be well advised of
it at the time of election.
No man should be allowed to be returned as an officer
of the Government, if he be a defaulter.
He (Mr. McCarver) was satisfied the

community would be in favor of this measure.
The question was then taken on the 22d Section as reported, and it was adopted.
Mr. McDouGAL thought there was some misunderstanding about this vote. The
motion was to strike out the section, and the question was taken on its adoption.
If the Chair decided that the section was adopted, he appealed from the decision.
Mr. Shannon asked whether it was the decision of the Chair that, when a motion to strike out a section is made, that motion cannot be received, but that, in its
place, the original question on the passage of the section must be put.
If so, it

would give

rise to a great deal of

misunderstanding.

90offering free universal access to books.]
https://www.archive.org/ [Interent Archive - a nonprofit digital library

The Chair stated that the first question after the reading of the section, was,
" Shall this section pass ?" The motion to strike out was unnecessary, because
if the House refused to adopt the section, it would of course be rejected or stricken
out.

Mr. McDouGAL appealed from this decision. Whereupon, the question on the
appeal was put, and the decision of the Chair sustained.
Mr. Price moved a reconsideration of the vote on the passage of the section, in
order to allow the gentleman rrom Sacramento (Mr. Shannon,) an opportunity of
submitting an amendment.
The question was taken, and the House refused to reconsider the vote on the
adoption of the section.
The 23d Section was then read, and adopted without debate, as follows
:

23.

No money

shall

be drawn from the treasury, but in consequence of appropriations made by

law.

The 24th

Section being under consideration, as follows

:

The members

of the Legislature shall receive for their services a compensation to be ascerbut no increase of the compensation shall take
;
effect during the term for which the members of either House shall have been elected.
24.

tained by law, and paid out of the public treasary

Mr. Semple had always held the opinion that where time is concerned, it
should not reach back beyond the adoption of the Constitution but in this ifislance
there is an obvious necessity for adding a proviso.
The section itself is very good
and should be adopted
but by amending it a little, it would obviate a difficulty
upon his mind, and he had no doubt, upon the minds of other members.
He referred to the necessity of this Convention making provision for the compensation
of the first Legislature.
Mr. WozENCRAFT suggcsted the propriety of saying "fixed," instead of "ascertained " by law.
Mr. Crosby enquired of the gentleman (Mr. Wozencraft,) whether the compensation of the next Legislature was to be fixed in the schedule.
;

;

Mr. Wozencraft said it was.
Mr. Deist supposed it would be much to the interest of the first Legislature that
He wished to know if the
this matter should be settled by this Convention.
schedule was to be a portion of the Constitution, and whether it was to have the
force of law.
If the schedule had not that force, the compensation of members of
the first Legislature would not be provided for.
Mr. GwiN read the 18th Section of the Constitution of- Michigan, from which
this section was copied, as follows, omitting the last clause
:

The members

of the Legislature shall receive for their services a compensation to be ascertained

by law, and paid out of the public treasury
during the term for which the members of
pensation shall not exceed

;

but no increase of the compensation shall take effect

either

House

shall

have been elected

?

and such com-

dollars a day.

The question being on the amendment of Mr. Wozencraft to insert "fixed " instead of " ascertained," it was carried, and the section as amended was adopted.
The 25th and

26th Sections were then adopted without debate, viz

:

25. Every law enacted by the Legislature, shall embrace but one object, and that shall be expressed in the title
and no law shall be revised ©r amended by referciice to its title, but in such
case the act revised, or section amended, shall be re-enacted and published at length.
26. No divorce shall be granted by the Legislature.
;

The 27th Section being under consideration, as
No lottery shall be authorised by this State, nor shall

27.

follows

:

the sale of lottery tickets be allowed.

He believed it to be exceedingly
drawing of lotteries in this country. It might be made a
source of great revenue to this State, and however objectionable the principle was,
yet he believed it was better in some cases to legalize immoral acts than to have
them done in secret. He was opposed to restricting future Legislatures in relaMr. Price moved

to strike out this section.

impolitic to prohibit the

tion to this matter.

He

thought

it

should be

left to

the people to prohibit lotteries
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He regarded the propriety of this policy as too
or not, as they deemed expedient.
He wished gentlemen to reflect bepalpable to require an elaborate argument.
He was opposed to the system
fore they forever prohibited lotteries ia California.
himself, and would be sorry to see it legalized but he believed it was a necessary
Three hundred thousand dollars could be raised
evil in California at this time.
This would be a great relief,
annually by the State for the privilege of lotteries.
under the embarrassing position that the State will be placed in when the new
government goes into operation, owing lo the difficulty of organizing a perfect system of taxation. It would be a very essential relief to ihe people, and would defray the expenses of their Legislnture until better means of obtaining the full
amount of taxes necessary to defray the expenses of the government are established.
Mr. McCarver thought it very strange if the people of this golden region could
not defray the expenses of a State government without entering into a legalized system of gambling. If the government that authorizes the sale of lottery tickets, and
the purchasers of those tickets were not direct gamblers, they certainly were on
the road to professional gambling.
Mr. Hoi'PE looked upon this as a very important question. He admitted the
fact stated by his friend from San Francisco, (Mr. Price,) that the State of California would probably receive from the privilege of lottery-drawing, three hundred
thousand dollars annually and he admitted that it was a very desirable acquisition of revenue.
But there is another question involved in the adoption of this
section
a question of far greater importance than money.
It concerns the well;

;

—

being of society, and the permanent industrial interests of the State.

The system

not only objectionable in itself, but it is peculiarly objectionable in this countryj
where the temptation to gamble is so great. The effects are most deeply felt by
those who are least able to sustain them.
It penetrates to the domestic circle
it
is

;

destroys the happiness of families, and falls with a peculiar weight upon the widow
and the orphan. He appealed to this House not to sanction a principle so fatal to
the best interests of society, by striking out the section.

Mr. Shannon said he would sustain the motion of the gentleman from San
Francisco, (Mr. Price,) in a:"Cordance with the principle which he had advocated
when the sulyect of lotteries was brought up in the bill of rights. He thought it
should be left to the Legislature.
He did not conceive that there was a greater
amount of wisdom, including the gray hairs, in this Convention, than there would
be in the future Legislatures of the State nor was it proper to prevent those bodies from adopting such measures of general policy as they might deem expedient.
He desired to leave the Legislature untrammelled. It was sufficient to lay down
the broad fundamental principles of a republican form of Government, without assuming to deprive the people of the right to pass such laws, not inconsistent with
those principles, as they thought proper.
Mr. Dent was opposed to the amendment. He believed the State should be
prohibited from indulging in a practice which was condemned in individuals. The
State should not be permitted to derive its nourishment from the destruction of its
members. If the practice is objectionable in individuals, it is still more so in a
Government, which professes to be the guardian of individuals, and the protector
of their interests.
He thought other means of obtaining revenue for the support
of the Government could be resorted to, more honorable than a legalized system
;

of gambling.

Mr. Price admitted that he was entirely floored by the remarks of his friend
from San Jose, (Mr. Hoppe,) who had posted him up on morals.
He (Mr. Price)
contended that the people of California are essentially a gambling people at this
period, and it was no use to back out of that position. Every public house in California has its monte and faro tables, licensed bylaw, wherever there is law. Hundreds are to be seen at these houses casting their money on the chance of the
game. He wished to know if lotteries were more immoral than establishments of
this kind.
Had the gentleman (Mr. Hoppe) denounced these gambling houses
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He

(Mr. Price) might be taking a very impolitic
but he felt assured it was to the interest of this
country, at the present period, to gather all the means within her reach for reveIt has been remarked that this is a rich country
that the people are able
nue.
but he
to pay 8300,000 without resorting to a system of this kind for support
could tell the gentleman when Hhey fixed a heavy tax upon the people they would
find greater difficulty in collecting it than they imagined. He believed there was no
people in the world who could bear taxation with more difficulty at this time than the
people of California. The present state of the country forbids the collection of taxes.
The people are a moving, floating population. You see them, but you cannot
find them.
Three hundred thousand dollars a year would be a very considerable
sum in our treasury. He desired to send the Constitution to the people of this
country in its most simple form
he wished it to go forth unembarrassed by onerLet the people judge for themselves, and pass such laws as cirous restrictions.

amongst

gi'ound to

his

constituents

assume

this

?

position

;

;

;

;

cumstances may require.
Mr. Halleck agreed with the gentleman from San Francisco, (Mr. Price,) as
to the propriety of permitting the people to legislate for themselves; but at the
same time the object of this Convention is to limit the powers of the Legislature
and it appeared to him that this very clause fixes a very important limit upon those
We may be a gambling community, but let us not in this Constitution
powers.
If money is necessary for the support of jhe State gocreate a gambling State.
vernment, let us not raise it by means which even the gentleman himself, (Mr.
Price) admits to be immoral.
In nearly all the new Constitutions you will find
this clause.
It was not contained in the old Constitutions, but in most cases where
they have been amended it has been introduced.
In the old Constitution of New
York, to which reference has been made in the course of debate, no piohibition
was inserted. Many gentlemen present would remember the famous case of Yates
and Mclntyre, which involved not only individuals of the State in ruin, but
was the occasion of serious embarrassment to the State government itself.
The result so clearly established the evils of the lottery system, that the Convention of New York, in 1846, inserted a clause in the very first article of the new
Constitution, (see Sec. 10.) prohibiting lotteries and the sale of lottery tickets. It
appeared to him (Mr. Halleck) that this prohibition was one of the best that could
be inserted in the article limiting the powers of the Legislature.
Mr. MooRE said he had received no instructions from his constituents directing
him to prescribe the particular amusements at which they should pass their time
when they should go to bed, or when they should get up. He came here to lay
down the broad and general principles of religious freedom.
Mr. DiMMicK agreed with the gentleman, (Mr. Moore,) that this Convention
met here for the purpose of making a Constitution on the broad principles of religious freedom, but he had yet to learn that the exclusion of a clause which prohibits gambling is religious freedom.
It might be contended that gambling is
religious freedom, inasmuch as it takes the largest possible liberties known in any
community where religion exists but it would require a very free interpretation
of the gentleman's remarks to bring the practice of gambling within the ordinary
bounds of religion. He trusted it would be a long time before he became a moral
man, entitled to membership in any church, by reason of his proficiency in the art
of gambling.
It was a new theory of morals, which he thought should be omitted
in this Constitution.
The gentleman from San Francisco, (Mr. Price,) proclaimed
this a gambling community.
He (Mr. Dimmick) was not ready to accept the remark as applicable to his constituents. He trusted such a thing could not be said
of all the districts of California, though it might be appropriate as applied to the
district which the gentleman represented, and perhaps some other districts.
It
might possibly be expedient to license gambling in certain parts of the country,
but not lotteries.
Other modes, such as have always been customary in the country, might be sanctioned.
But, for his own part, he preferred that gambling of
;

;

;
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every description should be prohibited. Whatever might have been usual in other
Constitutions, it was time for this Convention to present to the people of California
Gentlea Constitution vi'hich would prohibit any injurious or immoral practice.
men assert that we are not here to make laws. He would ask are we not here to
make a Constitution the strongest law known under our system of government.
That Constitution only requires the sanction of the people to become the fundaOther laws, passed by the Legislature, will be submental law of the country.
servient to it.
He trusted the new State, which was to occupy so prominent a
position in this confederacy, would not, for her own credit, adopt an immoral system of taxation as a source of revenue. The best policy for governments, as well
as individuals, is a strict adherence to legitimate and honorable means of support.
Whatever temporary benefit may be derived from a contrary policy, the evils of a
departure from this great principle are certain to be felt sooner or later.
In the
case of governments, the inevitable consequences are, an extravagant and reckless system of legislation
an undue spirit of speculation, and a general derangement of the permanent interests of the State. With individuals, it encourages
habits of idleness, and a distaste for those industrial pursuits best cal -ulated to
promote the weath and prosperity of the mass. The question of revenue is of
very trifling importance, compared with the deep and lasting injury which institutions of this kind must inflict upon the community.
The lottery system is the
same as all other gambling a system of cheatery. The chances are against the
AH the
purchaser of the ticket otherwise the institution could not be sustained.
Shall this
revenue is obtained from these chances, which are against the buyer.
State, which is to introduce our great republican principles of government to the
nations of the Pacific, derive its means of support from the ruin of individuals?
Shall the Slate of California give its sanction to an institution which can only be
sustained })y producing degradation, poverty, and crime?
He trusted not. He
sincerely hopbd this prohibition would be incorporated in the Constitution.
He
appealed to the good judgment of this House, forever to prohibit the Legislature
from adopting a measure so injurious in its tendency; so degrading to the honor
of a republican State
so destructive of the best interests of the people, both in
their social and political relations; and so universally condemned at this period

—

;

—

—

;

by the deliberate judgment of the American people.
The question was then taken on the 27th Section as reported by the Committee,
and it was adopted.
The 28th and 29th Sections were then [lassed without debate, as follows
28. The enumeration of the inhabitants of this State shall be taken under the direction of the
:

Legislature in the years one thousand eight hundred and fifty two, and one thousand eight hundred and fifty five, and at the end of every ten years thereafter ; and these enumerations, together

with the census that may be taken under the direction of the Congress of the United States in the
year one thousand eight hundred and fifty, and every subsequent ten years, shall serve as the basis
of representation in both Houses of the Legislature.
29. The number of Senators and members of Assembly at the first session holden after the enumerations herein provided are made, be fixed by the Legislature, and apportioned among the several counties and districts to be established by law, according to the number of white inhabitants.
The number of members of Assembly shall not be less than twenty-four nor more than thirty-six,
until the number of inhabitants in this State shall amount to one hundred thousand
and after thfit
period at such ratio that the whole number of members of Assembly shall never be less than thirty
;

nor more than eighty.

The .30th Section reported, being under consideration, as follows:
When a Congressional, Senatorial, or Assembly district shall be composed

30.

counties,

it

by any county belonging to another district
forming a Congressional, Senatorial, or Assembly district.

shall not be separated

be divided in

;

of

two or more

and no county shall

Mr. Price inquired of the Chairman of the Committee, (Mr. Norton) where
section

came

from.

Mr. Norton said

it

came from

the Select

Committee on the Constitution.

this
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Mr. PfliCE inquired if the Chairman of the Committee assumed to himself, as
Chairman, the authorship ? He would like to know whether the section could be
found in any of the Constitutions, and if so, in what Constitution ?
Mr. Halleck stated that it was from the Constitution of Iowa.
Mr. Price could not see the use of encumbering the Constitution of California
If there was no Legislature ever going to be formed,
with sections of this kind.
but what this
it might be very well to provide for the districting of the counties
House had to do with it, he could not perceive. He moved, therefore, to strike
;

the section out.

Mr. Semple called the gentleman's attention to a system known 9,9 gerrymander,
He was in favor of the
ing in the States, and explained the effects of that system.
he considered it a necessary provision in the Constitution to provide
section
against political frauds of this kind, and if there never had been such a provision
reported before, he thought the Committee would deserve credit for originating so
;

excellent a provision.
The question was then taken, and the section

was adopted.
motion, the Committee rose, reported progress, and obtained leave to

On

sit

again.

On

motion, the

House adjourned

to

10 o'clock, A. M., to-morrow.

FRIDAY, SEPTEMBER

14,

1849.

The Convention met

pursuant to adjournment.
Prayer by Rev. Senor Antonio Ramirez.
Journal of yesterday read and approved.
Mr. BoTTs, from the Select Committee to whom was submitted the subject of
the proper mode of paying the expenses of the Convention, and the proper per
diem, or other allowance, of its officers, made a report in writing, accompanied
by certain correspondence which had taken place between the Committee and
Brevet Brigadier General Riley, Governor of California, in which General Riley
stated that he would pay, so far as the means in his possession would permit, the
necessary expenses of the Convention and submitting a communication addressed Ijy him to General Persifer Smith, containing a statement of the manner in
which this fund was collected together with a minority report from the same comwhich were ordered to lie on the table for further consideration.
mittee
Mr. Ord moved that forty-three copies of the report, not including ihe correspondence, be prepared for the use of the Convention.
The motion was decided
;

;

;

in the negative.

On motion of Mr. Sherwood, it was ordered that twenty copies of the report,
without the correspondence, be prepared for the use of the Convention.
A motion to prepare copies of the correspondence for the use of the Convention
was decided in the negative.
Mr. GwiN moved to reconsider the vote by which twenty copies of the report,
without the correspondence, had been ordered to be furnished.
The motion was
decided in the negative.
On motion, the Convention adjourned to 3 o'clock, P. M. to- morrow.

SATURDAY, SEPTEMBER

15,

1849.

The

journal of yesterday was read and approved.
to take up the report of the Committee of the Whole on the
bill of rights, with a view to action on the amendments.
At the suggestion of Mr. Shannon, Mr. Gwin withdrew his motion.
Mr. Carillo rose to address the Convention, and the Interpreter and Interpre-

Mr.

ter's

GwiN moved

Clerk being absent, Mr. Foster, a
remarks of Mr. C.

to interpret the

member from Los

Angelos, was requested
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Mr. Carillo complained of incompetency and disrespectful language on the

—

whereupon
part of the Interpreter's Clerk
Mr. Bo ITS moved the following
:

Resolved, That on the complaint of Mr. Carilb, a member of
to

him, in his

The

seat,

this House, of indignity offered
by the Interpreter's Clerk, the said Clerk be removed.

resolution

On motion

was adopted.
Hoppe, Judge White was requested

of Mr.

sistant Interpreter to the

On

to act, temporarily, as

As-

Convention.

motion of Mr. Shannon, the report of the Finance Committee was taken

up, viz

:

Report of the minority of the Committee of five on the payment of the expenses
of the Convention, and the per diem or other allowance of its officers
The Committee, to whom v^^as referred the subject of the proper mode to be adopted to pay the
:

expenses of the Convention, and v^ho were directed to report the proper per diem or other allowance of its officers, have had the same under consideration and beg leave to report :

Convention are entitled to a per diem allowance, as follows
§23 00 Sergeant-at-Arms, §22 00 Copying Clerks,
§18 00; Doorkeeper, §12 00; Page, §1 00; Reporter, §50 00; Chaplain, §16 00; InterpreInterpreter's Clerk, §21 00.
ter, §24 00
And the Committee further report that, in the opinion of your Committee, the most feasible and
proper mode of paying the expenses of the (Convention is in the schedule to provide that the first
Legislature that meets under this Constitution shall make early provision for it.

That the

officers of this

§28 00

Secretary,

;

:

Assistant Secretary,

;

;

;

Mr. Halleck movecl that the report be recommitted, with instructions to report
the daily pay of the Secretary and Translator at $16, and of the other officers of
the Convention in proportion.
Mr. Butts was opposed

to the

resolution.

He

thought

it

would only produce

He
a correct conclusion as lo what
ought to be the per diem allowance of these officers, until he knew the source
from whence their pay was to come, and the time at which it was to be paid.
He
thought it exceedingly important that that part of the report should be taken up
first.
The purpose of the minority report was to decide this question at once, so
that there would be some ground to proceed upon in fixing the compensation of the
It was unnecessary {o require the Committee to report again.
officers.
The two
they were exactly similar in that respect.
reports fixed the same rate of pay
They arrived at this conclusion in the following manner. Each member put down
The aggregate salary for each officer was
the amount which he thought proper.
written down, and divided by five
the number of members composing the Comdelay.

could not, for his

own

part,

come

to

;

—

mittee.
it

The amount

was taken

was adopted. He did not believe
manner in which labor is paid for in

thus arrived at

into consideration the

that

when

California,

though the amount seemed very large, that it would be found extravagant, or at all
He had enquired among merchants who employ clerks in San
out of proportion.
found
that this Convention was giving, at the rates fixed in the
Francisco, and he
report, little more to a temporary Secretary or clerk, who was employed only for a
few weeks, than was paid in San Francisco to clerks who were emphjyed b"y the
year.
The Committee were of opinion that the State was entitled to be served
with as good talent as any merchant.
It was in consideration of these facts that
the Committee went so far beyond the proposition of the gentleman from Monlerej^ (Mr. Halleck.)
In justice to these gentlemen he thought the people of California should be required to pay them as liberally as they would be paid by private
individuals.
The Convention had no right to draw upon the patriotism of its officers
gentlemen might draw upon their own patriotism if they wished, and make
tiieir pay as low as they pleased ; they could readily afford to do that when they
had all the honor but the case was different with the clerks, who had none of the
honor and most of the labor.
Mr. Jones could not see what vast difference the lower estimate of the gentleman from Monterey, (Mr. Halleck) would make. It would not amount to more
than a hundred dollars a day at the most.
Moreover, he thought this body should
;

;
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remember

that these

ficed their prospects

gentlemen are not residents of Monterey.
elsewhere, and

lost

They have

time in coming here, and

to pay them liberally.
Mr. Snyder addressed the Committee as follows

it

sacri*

would be but

simple justice

:

There are many matters touched upon in that and the accompanying correspondence, which deep^
and particularly that portion which relates to the collection of customs in this counus
try, and the manner in which the money so collected has been appropriated.
I ask the indulgence of this Convention to make a few remarks, which, I think, will not he inappropriate at this time, relative to the financial affairs of this country, and the treatment received
from the Government of the United States.
ly interest

;

The question of the expenses of this Convention, referred to in the report of the Committee, very
naturally suggests that it is high time the Government of the United States should awaken to a
sense of its duty towards the distant Territory of California.
There was a time, Mr. President, when emigration to this country was encouraged by a certain
power, if not directly, indirectly.
I speak, sir, from personal knowledge in regard to this matter, for I was influenced by a gentleman in this country to come to California. Aye, sir, he is now in this very house. You well
know, sir, we were here but little over one short year before it was understood that despatches had arBe that as it may, he returned after accomrived for Capt. Fremont, then on his way to Oregon.
plishing half his journey, and in a very short time the American flag was seen floating within the
I will not say, Mr. President, nor need I dwell upon the fact how the
walls of this town.
Government of the United States rewarded that young man how he vi'as placed between the jealous
lire of older and more subtle officers.
I will only here assert that the action of the Home Government was, in his case, and in that of
They conthe country which he aided to annex to our confederation, in every respect consistent.
demned the devoted soldier, and they no less showed their disregard of the rights of Americans, by
a total refusal to provide means to pay the expenses incurred in bringing this territory into the line of
our government limits.
The citizens who cast themselves
Sir, California has been abused by the General Government.
and chief among them is that young man,
on the hostile shores of the Pacific, have been abused
who, perilling all for his country, stood shoulder to shoulder with the daring few who crossed the
rocky ridges between this and the old States, to add another bright star to our already glorious Con-

—

;

federation.

How appropriate

are the
•

I

words of Byron

**He who ascends

to this case

the

!

mountain tops

shall find

The loftiest peaks most wrapt in clouds and snow
He who surpasses or subdues mankind,
Must look down upon the hate of those below
Though high above the sun of glory glow.

5

;

And

beneath the earth and ocean spread,
are icy rocks, and loudly blow, Contending tempests on his naked head,
And thus reward the toils which to these summits led."
far

Round him

It is true, sir, that the great Government of the United States, of which we claim to be a part,
Not only the emigrants to their country, but the foreign resishould be rebuked by California
dents and native Californians, have suffered from the negligence of the home Government.
I do
not make these remarks because I now love my country and her institutions less, but because I love
And I glory in the privilege which althat freedom of speech guarantied by our forefathers more.
lows tlip poorest man in our Republic to condemn his rulers when they act unjustly, as they have
done toward California.
Judging from its acts, it would indeed seem, sir, that Congress believed the assertion of the representative from the little State of Delaware, that there " were not five men in this territory capable of forming a Government for it," and, of course, that there was, in his opinion, as few capable
This, sir, is the voice from liltle Delaof judging how far their rights were outraged by neglect.
ware, uttered in that august assembly to which we, the forty members of this Convention, are
about to submit a petition for admittance into the Union.
hope that the distinguished mouthpiece of little Delaware did not entirely exhaust the wisdom of his State or its representative, by
However insulting it may be to this great territory and its inhabitants, we can
this sage remark.
have no quarrel with the little State of Delaware, for we have here a country which could put both
the little State and its wisdom in its pocket, and forget in its vastness that such small things were
!

We

there.

Now
what

I

then, Mr. President,
most wish to say.

I will

come

to the matter

which

is

more immediately connected with
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We

have had the report of the Committee on Finance, and the letter of Gov. Riley relative to
means of paying the expenses of this Convention, and he feels a delicacy in giving a decisive
This does not at all astonish me.
1 am too vpell acanswer to the inquiries of the Committee.
the

quainted with the liberal policy and generosity of Gov. Riley, to suppose for one moment that he
would hesitate to pay the expenses of this Convention, were his instructions sufficiently full from
his Government.
No sir The niggardly policy adopted by the Government of tiie United States towards California, puts it out of her power to keep up such a civil government as this country should have, to say
nothing about supporting the citizens of California in establishing a State Government after using
I would ask, what has become of
the thousands they have collected from customs in California.
the revenue collected in California? although,, sir, as we have not laws like our Territories at home,
you may ask what right we have to make inquiries. It irf an old saying, sir, "that he that dances
must pay the fidler ;" and '* it is a po(»r rule that will not work both ways." Have we not a right
!

Has that revenue been appropriated in accordance
to make the fidler play that tune we like f»est?
Certainly, if they tax us, they
with certain stipulations in the Constitution of the United States ^
Sir, at this very time, there is an officer of the United States
should give us something in return.
Navy surveying and bouying out the channels of San Pablo and Suisun Bays, and who pays for it?
Sir, the people, by .subscription.
I handed a paper around among the citizens of Sacramento city
for subscriptions
what did they say ?
cannot pay out any more of our money for the Government until we get what they already owe us.
Still, sir, we must go on as we have done, paying the expenses of the Government ourselves,
fighting on our own hook, for the honor of it
I beg pardon
for the honor of the Government of
the United States.
Sir, in the Report of the Committee on Finance, in regard to the payment of the expenses of
this Convention, the Governor re'ers to the very delicate situation in which he is placed.
There
is no person who sympathi es with him more deeply than I do
and little do I care whether I receive one cent or not to defray my expenses.
Sir, there are now gentlemen in this Convention who have travelled many miles to get here
and
many of these gentlemen, who are now serving their country gratuitously, (as the}'^ have done
before,) have accounts against the Government for supplies famished during the war, to troops
of the United States Government.
I can point to a gentleman now present, who hold? claims against the Government of the United States to the amount of from twelve to fifteen thousand dollars
and there are many more of

We

:

—

!

;

;

;

a similar chfy;acter.
In this very town,
claims against the

sir,

there

is,

Government of

to

my

certain

knowledg(i, a large bundle of musty papers,
amount of $100,000, which, in a few

the United States to the

more

years, will no doubt be interesting objects for antiquarian research.
All nations a^e reaping the benefits of the discovery of the gold and first on the list stands out,
in bold relief, the United ^States.
To whom are they indebted for the discovery ? To the pioi;eer
veteran, Capt. J. A. Sutter, through whose generosity and benevolence, protection and assistance
have been afforded to the travel worn emigrants who had toiled through many a weary day, and
had passed many an anxious night upon the barren waste of a desolate country.
I need not say how they have been recompenseed for the toils and dangers they encountered in
opening the road to the stores of xvealth that are now drawn from the inexhaustible placers of California.
Neglect, gross neglect, has been their reward.
What has been the sacrifice ? Look upon the bleached bones of the starved emigrants which
now lie scattered in the valley of the Sierra Nevada, where, hemmed in by mountains of imp;issable snow, they wasted from day to day, struggling with feeble hope against dark despair, until one
by one, they drooped and died, leaving but few to tell the saai tale of their suffering.
O let us draw a veil over the mournful picture, and hope, if nothing else, that a little sympathy may be created for the poor emigrant.
Sir, I hope the time is not far distant when the Government of the United States will cease to
neglect a country from which her people, and all other nations, are draining such an iramenge
;

!

amount

ot wealth.

Mr Hallkck

he was bound to
avoid the difficulties which genllemen apprehended. If the expenses of this Convention were limited to a small
amount, he had no doubt ihty would be paid
but it was necessary that the rate
of salaries should be economical.
If the expenses exceeded the proper bounds,
he was certain they would not be paid, and the resi^lt would be, tbnt it would have
to be left to the next Legislature to provide for them.
There would be great dif-

defend

it.

The

said, as

he offered the resolution, he suppose

object of the resolution

was

I

lo

;

If the salaries of
obtaining the adjustment of back claims in this wa3%
ofHccrs were to be fixed at t-.venty two to twenty-eight dollars a day, what was the
salary of the members to be fixed at?
Ke had heard thirty dollars a day menficulty in

7
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members of this Convention when they went back
of seventy thousand dollars a month for making a Constitution ?
A hall is furnished, together with stationery, lights, and all the minor arFor the officers and pay of members
ticles necessary for the use of the House.
He was very confident it could not
alone, we demand seventy thousand dollars.
be paid in any other way than by a tax fixed by the next Legislature. He did
He had not heard a word from him on
not know what General Riley would do.
the subject.
But he knew this much, that if General Riley sent a bill with these
rates of pay to Washington, it would be sent back, and he would have to pay it
He had had something to do with public accounts for
out of his own pocket.
some time, and he knew that it was very diflicull to get vouchers through the TreaWithin the last ten days, he had had offers from five
sury of the United States.
or six competent persons to do similar work at the rates fixed in the resolution.
He found no difficulty in getting competent persons at that salary. Again if we
fix the salaries of officers and members of this Convention at this price, can we
If
fix the salaries of officers and memljers of the next Legislature at a less price ?
we, with every thing furnished, expend seventy thousand dollars a month, what
amount of money must be appropriated for the expenses of the Legislature ? Can
No
it be obtained in California by any system of taxation that may be adopted ?
we send the bill to the general Government, and ask Congress to make an
sir
appropriation for its payment.
Congress will never grant such an expenditure.
Let the expenses of this Convention, then, be fixed on moderate terms, so that
they can be paid as we go along let us set an example of economy to the LegisW« are a new State we have rich gold mines, and
latures that may follow us.
we have abundant sources of wealth but we have not faa growing commerce
cilities for collecting taxes.
If an example of extravagance is to be followed by
the next Legislature, there is no difficulty in predicting that the members of that
Legislature will sit but one session.
He (Mr. Halleck,) vi^as of opinion that the
salaries should be fixed now, and would therefore withdraw his resolution.
Mr. BoTTs referred to the report of the Committee as proving that instead of
being an extravagant estimate, these gentlemen receive probably less than was
ever paid in similar offices in the United States.
Terms are altogether relative.
When a Secretary receives $28 in one place, and $8 in another, we are to look
at what can be purchased vi^ith these sums where they are paid.
It should be
that,
-^10
borne in mind
when his cook costs him
a month in the one place, and
$100 in the other, the highest price is paid to the Secretary in the United States.
As to the impossibility of collecting taxes these taxes are to be paid by the farNow, a blacksmith at home,
mers, shoemakers, carpenters, lawyers, and doctors.
In this country he makes $20, and he is
is very well content to make $2 a day.
just as well able to pay a dollar tax here as twenty cents in the United States.
The rates of pay fixed in the report are not out of proportion with the usual rale
of wages. Gentlemen should not be alarmed at the high sound these amounts have.
They should refer to the rate of wages here in other departments of labor. But
he would say nothing more on that subject. He hoped it would be the pleasure
of the House to determine the pay of the officers.
He thought it proper, however,
that the House should first take up that part of the report relating to the manner
of obtaining the means.
It is necessary to deiermine whether this fund with
which General Riley proposed to pay the expenses of the Convention is tangible
or not.
By an examination of the official correspondence, it would be found that
General Riley studiously reserves the right which he (Mr. Botts,) could not for
one, accord to him, in effect to decide what are the necessary expenses of this
Convention.
In other words, if you apply to him to pay these expenses, be holds
the right to veto the rate of salary which you may deem proper to adopt, by saying that is unnece-sary.
General Riley is an old soldier and a gallant one and
be (Mr. Botts,) would sever his right arm from his body before he would bring the
blush of anger to his cheek.
It was not to him personally he applied his remarks,
tioned.
to the

What would be

people with a

said of

bill

:

:

;

;

;

;

—

;

;

*
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He foun'I, upon glancing at the corresponbut to a higher and greater authority.
dence, that the President of the United States had dared to give orders for the disEvery feeling prompted him to repel any proposition
posal of the civil fund.
Could any man doubt the illegality of such an
founded upon this state of things.
order? Is there not a clause in the Constitution of the United States providing
that no monies shall be drawn out of the public treasury, except in consequence
With such a clause staring them in the face,
of appropriations made by law?
were gentlemen willing to ask any individual to do an act so clearly illegal? He
was told expressly that these are the civil funds of the United States. Every
member of this House was well aware that Congress has made no appropriation
by which this money can be paid out of the Treasury of the United States for this
purpose.
It was a violation of the Constitution on the part of the President of the
Will you aid or abet in this act?
Will you
United States to give such an order.
have any hand in receiving or disposing of this money, which you can only get by
a violation of the Constitution ? The alien and sedition law was nothing to this.
In the whole history of our Government, there never has been such a flagrant
violation of the Constution, as that which is brought to your knowledge in ihis correspondence. That fund is, and must of necessity be, in the Treasury of the United
States it cannot be otherwise.
He hoped it would not be urged upon him that it
had never been in the Treasury. From the moment that money belonging to the
United States comes into the hands of a collecting officer, it is in the Treasury.
Deny it, and the people's money is at the disposition of every receiving and disbursing otiicer in the country.
There never comes a dollar but comes through
their hands.
but
General Riley does undoubtedly what he w^as ordered to do
that order was illegal, and you are aiding and abetting in an illegal act when you
consent, much more propose to receive any portion of this fund.
In the first place,
he (Mr. Botts,) could not admit for one moment, that this Convention should appear at the footstool of any individual, and humbly ask that he should dole out to
them such expenses as he deemed necessary. In the next place, he considered
this whole affair an unclean thing
that the Executive of the United States had
violated every obligation he had given to support the Constitution, and that this
Convention would be equally culpable in accepting any portion of this fund. He
designed to take no part in the difficulties which had arisen between General
Riley and General Smith upon this subject
he had not a word to say about it
but whether it came- from General Riley, or General Smith, or the President of
the United States, he could not consent to touch one cent of this money.
As to the
pay of members of this House, it would be more decorous and consistent with the
dignify of the Convention, in his opinion, to leave others to fix that matter.
It
was just and proper that the pay of ihe officers should be fixed ; but with regard to
the members, he proposed to introduce in the schedule a clause providing that the
first Legislature shall fix the rate and provide for the pay of members of this House.
He thought there was no other mode of paying the officers than that usually adopted by similar bodies in the States
to refer it to the first Legislature.
If it was
the opinion of the House that, in consequence of the delay and inconvenience to
which they would necessaraily be subjected, their salaries should be increased, he
was prepared to allow them more.
Mr. Jones remarked that such was the discursive character of this debate, that
he apprehended the original resolution had been forgotten.
There was one great
objection he had to the course of the majority of this Committee in getting the
money from the hands of the civil government here. He thought it a greater objection than that argued by his friend from Monterey, (Mr. Botts.)
The objection
was this that it does not appear to b« known whether there is any money there
or not.
We are told that if- you give the officers of this Convention about what
they could dig with their picks at the mines, they may in all probability be paid.
He (Mr. Jones) did not suppose that an officer representing the Government of
the United States here
an officer high in command and whose reputation was
;

;

;

;

—

:

—

—
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above reproach, would attempt to hold the reins of government so far in his hand^
as to attempt to guide this Convention, by saying that he would regulate the pay
of the officers himself, and thereby bring it within such bounds as he deemed
proper.

Mr. BoTTs said he intended no reflection upon the officer high in command.
had simply opposed the principle giving the right to any officer, or any power
in existence, to dictate to this Convention what should be its necessary expenses.
Mr. JoivES alluded to the general tendency of the gentleman's remarks. The
great objection urged in other quarters of the House seemed to be that this was
an enormous tariff of prices brought in by the Committee that it could never be
paid.
In the estimate made by the Committee, some twenty dollars a day must
have been allowed for the pay of members, besides travfilling expenses. This
he considered altogether too high. As one member of this Convention, he pre-

He

—

ferred that the Congressional price should 1 e the utmost paid to members of this
Senator of the United States receives eight dollars a day and
Convention.

A

He

eight dollars for every twenty miles.

(Mr. Jones) thought that price amply

members of this Convention, it would greatly decrease the estimate
Committee. The whole expense for the month wou!d not probably exceed

sufficient for

of the

When General Riley, acting as the civil head of
Committee that he could not say whether he would be
able to pay it all, it was in reply to a communication from the Committee asking
whether he would pay the expenses, and was evidently not intended to control the
In relation to the pay of officers, he (Mr. Jones) conaction of this Convention.
was
that'
House
in honor bound to pay them as much as they could
tended
this
some

thirty

thousand dollars.

this Territory, stated to the

receive in other parts of this Territory not at the rates they could obtain in the
Any one of these gentlemen, by
old States, where living is so much cheaper.
in
might
mines,
readily
have gained sixteen dollars a
the
pursuing his occupation
He conday; and great expense has been incurred by them in coming here.
sidered it quite as hard work leaning over a desk, as wielding the pick and shovel
cannot do without their services.
These officers must be paid.
in the mines.
We, as members, have all the honor and glory, and may possibly submit to serve
but there is no particular honor— no extrawithout any pecuniary consideration
He (Mr, Jones) was
ordinary glory attached to the office of a copying clerk.
willing not to demand one cent for his services, if this State objected to pay it;
There
but it was altogether a different matter with officers of the Convention.
was one gentleman the Sergeant-at-Arms who had lost from his ordinary occupation some fifteen days in coming here.
The pay of that officer v/ould not amount
at the end of the session to what he would have earned at his pick and shovel.
Here was a copying clerk who had travelled hundreds of miles, by land and water,
his pay was eighteen dollars a day, without anything for his travelling
to get here
expenses.
It was the same case with all the officers.
He would, therefore, most
heartily support the estimate of the Committee
he thought it very reasonable.
But another branch of the subject had been taken up by his friend from Monterey,
(Mr. Botts.) Shall we touch this money at all, v.'hich we suppose to be in the
hands of General Riley? Won't it burn our fingers, or soil them, or create some
extraordinary sensation throughout the community ?
Would it be at all proper to
pay those gentlemen out of a fund placed at the di?-posal of the civil Government,
by the President of the United States, unless we can find authority in the Constitution of the United States to justify the President in adopting this course ?
Now
he (Mr. Jones) contended that if the Government of the United States does legally
possess this Territory it is legally bound to support it.
Mr. BoTTs asked the jrentleman to distinguish between the Government and
the President.
;

We

;

—

—

;

;

Mr. Jo^Es resumed. The only right we can have is the incidental right of the
treaty-making power.
are the conquering power, and make the treaty.
If
by
cession,
territory
acquire
we
do
it
the
treaty.
and
not
under
making
power,
we

We
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He ackRowledged this was a nice question,
the Constitution.
It had come suddenly before the House, and he was
requiring deep reflection.
but he would endeavor to give some idea of
altogether unprepared to discuss it
the principles which he thought should be recognized by his friend from Monterey
That theory is, that we govern this country not by the
as thoroughly democratic.
of
the
United
States,
but by virtue of the treaty- making power, and
Constitution
of
sovereignty.
by the right
If by virtue of the Ireaty-making power we (the
Government of the United States) came into possession of this territory, and it
cannot, under the law
is left without support, we are bound to proVide for it.
of nations conquer a country, or become the possessor of an entire territory, withcannot deprive that territory
out providing some sort of government for it.
Suppose
of its legitimate government, and not establish another in its place.
General Riley had received no authority to expend a cent for the support of this
It would have been a commuterritory, what would have been its situation 1
nity without law
without the right to receive a single cent
without government
to support a government.
Such a policy would have been a high crime against
the law of nations.
The
It would have merited the reproach of all mankind.
Congress of the United States failed to perform its duty; the executive branch of
the Government, under the treaty-making power, was therefore bound to supply
this absolute necessity of a conquered country.
Mr. BoTTs asked if the gentleman meant to say that a clear and plain clause of
the Constitution could be violated by the Executive, or by any other branch of the
by express grant of

;

We

We

—

—

General Government.
Mr. Jones. A clear and plain clause of the Constitution, and the whole spirit
of the Constitution, and the whole spirit of the Government of the United States,
were violated when Texas was acquired, and when this country was conquered.
He did not think there was a single gentleman in this House who really and candidly believed that the Constitution of the United States gave the slightest color of
authority to the acquisition of any foreign territory whatever to the United States.

He

did not believe the framers of the Constitution ever contemplated such a thing.
But he had no disposition to go into that question. This country was now in poswith a government.
session of the United States.
It must be provided with law
It is necessary to establish some system of government, to prevent the inhabitants
from reverting to an absolute state of barbarism.
If, therefore, the General Government is bound to furnish us with the protection of laws, it is bound to furnish
us with the means to pay for the establishment of a Government.
He had endeavored to answer the arguments of the gentleman from Monterey, merely to
show that this was at least a doubtful question, and that it was unwise to bring it
up on this floor. It does not pertain to the business of this Convention. It is a
question between the Government of the United States and its Executive head;
and between that Executive head and the civil ofHcer who has charge of the Government of California. If it is not plainly a question of receiving stolen money,
Where it is a matter of doubt, and
he had no objection to receive this money.
where the instructions of the Government will sustain its officer here, he did not
He
see that this Convention was called upon to interfere, one way or the other.
did not believe the people required that they should settle the qjestion here, as to
whether the Executive was justifiable in giving certain instructions to General
Will the gentleman from Monterey propose a better mode of paying the
Riley.
Shall we pay them by subscription, or taxation, or
officers of the Convention?
in the schedule?
As to the proposition of the gentleman to provide in the schedule
that a tax shall be levied at some future time to pay these gentlemen, it is unjust
as well as impracticable.
The officers are here under heavy expenses, and without means.
They must be paid. They are working for this Convention, and are
entitled to their wages as they perform their work; and if members were all as
well satisfied as he was that the payment of this money by General Riley would
be legal and proper, it would be paid.

—
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Mr. Halleck observed, in relation to the instructions as to the use of the civil
fund here for the payment of officers of the civil Government, that they were instructions from the former, not the present administration.
Mr. GwiN asked if they did not apply distinctly to the country when it was in
a state of war.
Mr. Hallkck was understood to say that their application was not limited to

any particular period.
Mr. Price said that, representing as he did, the majority of the Committee that
made the report, he felt bound to say a few words in relation to it. The rate of
pay fixed in the report for the officers of the Convention, was a matter of a good
deal of discussion in the Committee and in coming to their conclusions, they took
the standard of wages which they believed to be usual in this country at the present
period, and graduated the pay of these gentlemen in accordance with that standard.
They believed that the laborer was worihy of his hire. Tliey wanted the Convention first to decide upon the rate of pay that these officers are to receive, that
they might be able to make an estimate which they could send to General Riley,
so as to get a direct reply from him, stating whether he would be able to pay the
amount fixed by this Convention. He (Mr. Price,) did not believe that General
Riley wanted any higher voucher for the payment of these officers, than the vote
of this Convention.
He had some little experience in the settlement of accounts
with the Treasury of the United States, and he knew that the Government of the
United States never could ask any higher authority any higher approving power
than the vote of this Convention.
He could n( t believe for a moment that General Riley would attempt to exercise any authority or control over the vote of this
House, He did not believe that he would say these gentlemen shall receive more
or less than the amount fixed by the Convention.
He did not believe General
Riley had ever thought of fixing any oiher rate of pay, by the term necessary expenses.
The meaning intended to be conveyed was, to the limited amount that
As he (Mr. Price) understood it
the civil fund now in his hands might justify.
from the correspondence, he (General Riley) was willing to go to that extent.
Now, the wages of a mechanic at this day in California average from $12 to $16
a day that is an uncontrovertible fact
and it may just as well be, that we enlighten the Government at Washington upon this point
that we make known to
them through this Convention, the high rate of wages here. It will be the most
striking mode in which ihey can receive it. The Committee had had a due sense of
economy in fixing these rates they believed them to be entirely just and proper,
and they hoped the House would sustain them in their estimate.
We have nothing
to do with the right, or the inquiring as to the right of General Riley to dispose of the
civil fund in his hands.
The Congress of the United States will pay, and is bound
to pay the expenses of this Convention.
Now, if the merchants of San Francisco,
perchance the clients of the honorable gentlemen from Monterey, (Mr. Botts,) have
any claim upon these funds, their rights cannot be impaired in this way, by General Riley defraying the expenses of the Convention
for if the funds have been illegally collected, he is the Government officer, and the Government is bound by
his acts
and these funds will be paid back. The course pursued by General
Riley cannot change or alter the rights of these claimants. He (Mr. Price,) trusted
that this estimate of the Committee might be thought, as a majority of the Committee thought, the proper rate of compensation, and that the House would immediately act upon it, and give instructions to the Committee for further action, if it
;

—

—

;

—

;

;

;

was deemed necessary.
Mr. McCarver thought gentlemen were taking grounds that should not be
taken by this Convention in relation to obtaining the means of defraying its exHe could not see in what way it devoled upon this body to inquire how
penses.
General Riley came by the funds which he has in his posssession, or to ascertain
by what authority he proposes defraying the expenses of the Convention. The
citizens of California sent delegates here for a special object
to form a Constitu-

—
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If any individual proposes to come forward and pay the expenses, there is
no necessity for entering into any inquiry as to the manner in which he obtained
It is
the means, nor is- it the duty of this House to discuss questions of that kind.
enough to know that General Riley is an honest, high-niinded gentleman, holding
If he has acted improperly, or if the President of the United
a high position here.
States has acted improperly, it is between him and the President, and between the
President and the Congress of the United Slates to settle it.. The proper place to
We have no right to
try him for malfeasance in office is in the United States.
go behind his instructions, and question the Executive authority, He (Mr. McCarver) did not believe that the Go\fernor had an}^ right to exercise any control or
Intimation is given to us that, if the expenses are
authority over this House.
certain
limits,
they will be paid
if not, they will not be paid.
It
brought within
mattered not to him (Mr. McCarver,) whether General Riley paid a portion or the
whole of the sum necessary for that purpose. The action of this House should be
It should regulate the
entirely independent o( any thing General Riley has said.
salaries of its own officers, and is fully competent to do it on its own responsibility.
It is not for this Convention to inquire what amount General Riley will pay, and
Let the rates of pay be
then graduate the salaries of the officers accordingly.
determined unconditionally and directly, so that those gentlemen may know what
tion.

;

they are

to receive.

Mr. WozENCRAFT Said that this report was laid on the table yesterday, with the
understanding that that portion should be taken up which relates to the per diem
allowance of the officers.
If he had supposed that the minority report, or that
part relating to the manner of providing for the payment of the expenses of the
Convention, would have come up, he would have moved for its indefinite postponement.
We have no business to take into consideration here, whether the existing
civil officer of this Territory has or has not the power to pay these expenses.
This question is foreign to the legitimate object of^ the Convention, and leads to
endless debate.
Ke now moved to divide the question as to the rate of salaries
and the subject of the civil fund, and indefinitely postpone the latter.
I desire to make a few remarks on this subject, although the question has
Mr. SjiERWOon.
been very fully discussed. There seem to be two reports from this Committee the majority
and minority report one assuming the ground, founded upon a correspondence with Governor
Riley, that we can obtain the means of paying the expenses of the Convention, mostly, if

—

;

not entirely, out of the funds now in possession of the civil Government of California.
The
minority report, on the contrary, assumes the 'ground that we should not ask Governor Riley
but leave the payment of the expenses entirely to a future Legislature.
for these funds,
Almost necessarily, this minority report opens the question as to the power of Governor Riley
to pay out any portion of the money in his possession.
For myself, I do not think this
question should have been brought up here.
There should have been no discussion as to his power
in this Convention ; and although the minority of the Committee have seen fit to make a report
founded upon th s correspondence, I entirely disagree with that report in regard to the question of
power at the same time I do not think it should have been brought before the House. In the
first place, we are the representatives of the people, assembled under a call from the Civil Governor
came here for a specific object to form a Constitution and without knowof the Territory.
ing whether this Constitution will be adop'ed by the people or not, we cast about us to ascertain
how we can pay the ordinary expenses of the Convention.
have certain officers for whom, if no provision be made now, and the Constitution be rejected by the people, no compensation will be received by them, unless it be defrayed personally by us.
The people of California, if they reject our labors here, are not bound by any law to meet the exThey could make a subscription and pay the necessary sum in that
penses of the Convention.
way ; but the question now is, as to the payment of our officers at this time, for I apprehend they
have, through
would scarcely be willing to look to a future Legislature for their compensation.
our Committee, applied to the Governor.
That officer states that he has a civil fund under his
control; and for the information of the Convention has laid before us a document in which he
defends*the right to collect the money in the manner that it has been collected for the purpose of a
civil fund.
In a state of war we have collected imposts.
did it in the last war with Mexico,California came into the possession of our troops.
It is to be pre-supposed that after war shall
have ceased, the Government of the mother country will provide a Government for the conquered
territory.
A year and a half, perhaps, have elapsed ; a long session of Congress has closed, and
vet no more than during and after the close of the war has Congress provided for the government
;

We

—

5

We

We

We
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It was competent for the military officer,
its conquered territory, afterwards acquired by treaty.
From
under the instructions of the Secretary of the Treasury, to collect imposts during Ihe war.
the want of action by Congress after the war closed, the same course was necessarily pursued, and
it was perfectly justified by the absence of contrary instructioas from the Government ; and until
there was some direct action of Congress authoriziog a different course, it was the duty of the miliAbout
tary officer in California to collect the revenue as it was collected during and after the war.
a very small portion of which has been expended upon
a million of dollars has been thus collected
a Government for the people of California, for they have been without courts, without proper legal
The civil Governor now says to this Convention,
tribunals, almost without aTorm of government.
that he has a fund collected in this way by imposts, and that he has expended it to defray the necessary expenses of the Government, and will continue to do so while he holds the office, until he
has contrary instructions from the Departments in Washington.
I think in this he has acted wisely
and properly, and will be justified not only by the people of California, but by the Congress and
people of the United States.
Congress neglected, afttr a protracted discussion on a question with
which they had nothing to do, to provide a Government for this Territory. Foreign ships with
foreign cargoes have come into our ports here, and the civil Government has received the duties
"What
which, under the revenue laws of the United States, must be received on foreign goods.
would have been the result had he decided otherwise, during the intercgnum between the termination of the war and the present time, or up to the period when the revenue laws for this Territory were pa.ssed by Congress.
Your English ships, your Chinese ships, your Chilian and Sandwich Island ships would have cast anchor in the harbor of San Francisco, and their cargoes would
have r<5tted there or otherwise those cargoes would have been admitted into this Territor}^, carried
The peoacross into other States, and no revenue whatever would have been derived from them.
ple of this 'I'erritory needed those goods.
The merchants paid these duties as they would have
done under a law of Congress as they do now under the revenue law passed during the last session.
They were bound to pay duties by the general laws of the United States, which prohibit the introduction of foreign goods into any part of our territory without the payment of imposts.
The
people of California, however, paid the duty in the end.
The miners, and the people who live
throughout the country, who own land and have families in short the whole population of California eventually paid those duties, not the merchants.
The merchant, if he paid 20 per cent,
upon his goods, charged the 20 per cent, and his profits besides. It was the people of California
that paid this whole fund
and yet, at the same time, they have been furnished by Congress with
no laws to govern them. As a necessary inference these duties belong to them. If Congress had
furnished a Territorial Government, with officers and courts for the Territory of California, then
the duties received here on foreign imports would have gone into the Treasury of the United States,
and Congress, by law, would have appropriated them to defray the expenses of a Territorial GovernBut, in the absence of law, these revenues belong to the people of California — to the peoment.
to enable them to carry on their government, to erect their public buildings,
ple of the future State
General Riley has
and pay all the expenses incident to the organization of a State Government.
loaned out to the General Government a portion of these revenues
If we are admitted as a State;
if the proper men are sent to the Congress of the
if this Constitution is adopted by the people
United States, they will insist upon this half million loaned by General Riley being returned to
The people paid the duties, and it belongs to them. The General Gothe people of California.
vernment neglected to provide them with the protection of laws with any of the advantages
afforded by a Territorial Government.
In the absence of this action on the part of the home
Government, it justly and properly belongs to them as a fund for the accomplishment of that which
the General Government neglected to do.
But, after all the discussion on this question, it comes
down to the point which I conceive to be that upon which the House is now to decide. I do think
I admit
that the report of the Committee in regard to the pay of the officers is a little too high.
the justice of the remarks made by the different gentlemen, that the cost of living is much higher
here than in the United States ; that the cost of labor is higher
and consequently I would pay
them the wages that are paid throughout the countr3^ We must not be governed by the wages
paid throughout the United States
that is evident.
The people of this 1 erritory would say we
had done injustice to these gentlemen if we were guided by that standard. The cost of living,
the price of board, rent, lodging, &c., is much higher here than in the old States.
I think that

of

—

;

;

—

;

—

;

—

;

—

who will adopt this Constitution, as I trust tliey wall, are willing to pay
wages but we must not, as has been said, set the example of extravagance here.
Though we pay well, we should not squander the public funds. We should not lay ourselves
liable to the imputation of having acted from motives which will create distrust with our constituents when we go home, by paying to ourselves and to the officers a higher amount than public
opinion will justify
an imputation that would taint even the Constitution that may go from our
hands to them.
Although I would be liberal and pay them fair prices, yet, I think, with all deferVV hen we
ence to the opinions of the Committee, we shall be compelled to reduce the estimate.
come to strike out and fill up the blanks, the Convention can fix upon the amount v/hich they think
the people of (^alifornia

them good

fair

;

;

best.

I

am

the mines.

country.

in favor of fixing the

It is the value of daily labor in
highest salary at one ounce.
It is all that can be got ordinarily any where in the
trust the other officers will be paid very nearly the same«
There is, as I understand.

It is all

I

that can be got here.

;
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but little difference in the duties performed ; at any rate not such as to require any great difference
It is usual in paying the officers of the older States to pay from the highest to the
in the salaries.
about the same
lowest those elected by the House as well as tliose appointed by its authority
I think we should not vary from that rule.
price.

—

—

Mr. WozENCRAFT had a word to say to gentlemen who were in the habit of
preaching economy. This House was spending day after day at an enormous expense in discussing questions which had no reference to its duties. He was an
economist himself, and he thought the best economy would be for the Convention
to confine itself to its legitimate business.

He

was reasonable enough, and he w^s prepared

believed the estimate of salaries

to vote for

it.

Mr. Gv/iN said he would give his reasons why the motion of the gentleman from
San Joaquin (Mr. Wozencraft,) should be adopted. In the first place, he did not
think that this question as to General Riley's power, ever should have come up
It was no part of the duty of members of this House to
before this Convention.
Every word that had been said on the subject was out of order. It
discuss it.
was to form a Constitution that this Convention was assembled not to determine
whether the present civil Governor of California had acted in accordance with instructions, or whether these instructions were in accordance with the Constitution
If General Riley has a fund out of which he is willing to
of the United States.
pay the expenses of this Convention, the fact that he has that money, and is willing to advance it, is sufficient for this Convention.
It is not necessary to go beyond that fact. Before the Convention adjourns, it should l)e stated by resolution
that, if any amount he may advance out of that fund should involve him in difficulty, that the faith and honor of the people of California are pledged to protect him.
What the delegates of this Convention say as to the legality of the manner in
which that fund may have been collected or may be disposed of, can have no efHe could assuie gentlemen that if they were to vote here
fect on the subject.
that General Riley had exceeded his powers or had not exceeded them, it would
not make the slightest difference.
It would be looked upon as absolutely nothing
by those before whom this question will eventually come. The gentleman from
Monterey (Mr. Botts,) was altogether mistaken in saying that the President of the
United States had ever committed himself on the subject of these duties.
He
called upon him (Mr. Botts,) for his authority.
it did not
It could not be found
For no President of the UnitedStates ever would have done, or sanctioned
exist.
Look to
the doin<j of what General Riley has been forced by necessity to do.
the public documents and to this communication from the Governor, (which is one
of the most important documents ihat has appeared for a long time jn this country,)
and if you will find a single word where the President of the United States has
authorized the collection of these duties, you will find a question in the Congress
of the United States infinitely-more exciting than the removal of the deposites
from the Bank of the United States, which convulsed this country some years ago
for the President has sworn strictly to execute the laws under ihe Constitution.
There is not a man who lives, can pretend that any law of the United States has
ever authorized the collection of these duties.
But it was no sinecure upon those
who collected them. He did not wish to be misunderstood on this question.
There was no doubt but that the people of California claimed this fund, and had a
right to it; and if justice was done them, they should have it.
Mr. Botts threw himself on the indulgence of the House to reply to some of
the remarks which had been made.
He contended that this money was in the
Treasury of the United States
that without an act of Congress, it could not be
paid out
that Congress had never appropriated it to pay the expenses of this civil
Government. He had called upon his fellow. members to show him any law for
it.
When he asked for bread, they gave him stones. Gentlemen asserted that
this subject was not properly before the House,
He (Mr. Botts,) contended that
General Riley himself, by this correspondence, in which he states that his instructions authorize him to make this use of the civil fund, had put the question directly
before him, and compelled him to vote upon it.
It was said we were not here ta

—

;

;

;

:

https://www.archive.org/ [Interent Archive - a nonprofit digital library
106 offering free universal access to books.]

Such was not the case. If a breach of the Coninvolved in the payment of this money, it properly comes before the
House in receiving it. He did not wish to convey any thing disrespectful by the
comparison but if an individual was to come to him and offer him the use of a
hundred dollars which he had stolen, or frauduently obtained, and which fact was
known to the receiver, would it be proper to take it? It became this Convention,
on the same principle, to consider whether this fund was constitutionally obtained,
as in the other case it became him to consider whether the money proffered was
honestly gotten.
He had taken an oath to abide by the Constitution of the United
States, and to defend and adhere to it as a member of this Convention.
A direct
case of a violation of the Constitution was brought before him in this correspondence.
Was he not bound by his solemn oath to protest against this fraud upon
the people ?
He would take this money with the greatest pleasure, and say nothing about it, if gentlemen would only show him that it was not a violation of the
Constitution.
But what were the tacts ? The Congress of the United States was
directly requested by the President of the United States in July last to take this
matter into consideration, and form a government for California. The Congress of
the United States solemnly deliberated on this subject, refused to form a government, and solemnly declared that they would make no appropriation for the support of this Territory.
The gentleman from Sacramento (Mr. Sherwood) went
into a long discussion to show what would have been the fatal consequences if
this money had not been collected as it was, by imposing duties on the foreign
cargoes that arrived in the ports of California.
He (Mr. Botts) would take General Riley's own word for that.
It was in the hands of a collecting officer of the
Government, and therefore in the Treasury of the United States. It was obtained
either legally or illegally but it is in the Treasury of the United States, and cannot be paid out without special act of Congress.
He was told by the gentleman
from San Francisco, (Mr. Gwin,) to quiet his conscience about this matter to
submit to it that the money vi'as not collected by the authority of the President,
or by any authority except that of necessity, and hence it was not in the Treasury
Now he
It was done altogether by the law of necessity.
of the United States.
the
law of
sworn
to
support
the
of
States,
not
Botts)
had
laws
the
United
(Mr.
law.
policy.
Take
necessity.
had
heard
enough
of
that
It
tyrant's
He
is the
Constitution
that and the responsibility doctrine, put the two together, and the
of
the United States is not worth a cent.
He trusted, in conclusion, that it would be
the pleasure of gentlemen either to assist him in rejecting the use of this fund, or
enlighten him so that he could receive it without violating the oath which he had
discuss General Riley's action.
stitution

is

;

;

—

;

taken

On

support the Constitution.
motion, the House adjourned.

to

MONDAY, SEPTEMBER

17,

1849.

Prayer by Rev. Mr. VVilley.
Journal of Saturday read and approved.
On motion, the report of the Finance Committee was takf^n up; the following
resolution, submitted by Mr. Wozencraft, being first in order
Resolved^ That the subjects placed before the Committee be so divided that the report be receivand the communication from the Governor be indefinitely postponed.

ed,

On

motion of Mr.

Wozencraft,

it

was ordered

that the vote be taken sepa-

rately on the two clauses of the resolution.

The

question being taken on the

first

clause of the resolution,

it

was decided

in the affirmative.

Mr. Wozencraft moved that so much of the report as was included by the
clause of his resolution just agreed to, be adopted, with the exception of the per
diem allowance to the interpreter, and that that be increased to $28.

—

:

—
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Mr. Hastings submitted the following amendment, as a substitute

for

Mr.

Wo-

zencraft's motion

The per diem pay of the Secretary, Assistant Secretary, Translator, Interpreter, Clerks, and
Members, (excepting the President,) be twenty-five dollars that of the President and Reporter be
;

dollars

fifty

lars

and

;

And

that of the Sergeant at-arms be twenty dollars

;

;

that of the Doorkeeper, sixteen dol-

that of the Page, four dollars.

Mr. Hastings artiendment,

the question being on

it

was decided

in the

negative.

Mr. Shannon submitted the following amendment, as a substitute
zencraft's proposition

for

Mr.

Wo-

:

and members of this Convention shall be as foltwo Assistant Secretaries, $18 each one Engrossing Clerk, $18; two Copying Clerks, $16 each; one Sergeant-at-Arms, $16; one Doorkeeper, $12; one Page, $4; one Reporter, $40; one Chaplain, $16; one Interpreting Clerk,
forty-three Members, $16 each; travelling allowance of members, at the irate of $16 for
$16
every twenty miles travel.

The

lows

:

per diem

allowance, &c., of

one Secretary, $20

;

tlie officers

one Interpreter, $20

;

;

;

And
The

amendment,

the question being on the

it

was decided

in the negative.

question recurring on the motion to increase the Interpreter's per diem to
$28, it was decided in the affirmative.
Mr. Norton moved further to amend by providing that the per diem allowance
of Mr. Howe, in consideration of his performing the duties of Engrossing Clerk,
shall be the same as the Assistant Secretaries.
And the question being on the amendment, it was decided in the affirmative.
On motion of Mr. Jones, the per diem of the Reporter was excepted from the
report of the Committee, for future consideration.
The question then recurring on the report of the Committee as amended
Mr. Sherwood asked the yeas and nays which being ordered, they resulted
as follows
;

:

—

Yeas Messrs. Aram, Botts, Brown, Crosby, Dent, De la Guerra, Dominguez, Hill, Hobson,
Hastings, Jones, Larkin, Lippett, Moore, McCarver, Ord, Price, Pico, Rodriguez, Reid, Sutter,
Snyder, Stearns, Tefft, Vallejo, Wozencraft, President 27.
Nays Messrs. Dimmick, Ellis, Given, Gilbert, Halleck, Hollingsworth, Lippincott, McDou-

—

—

gall,

Norton, Sherwood, Shannon, Walker

So the

—

12.

amended, was adopted, and the per diem allowance of the
Convention fixed at the following rates

report, as

officers of the

:

$28; Assistant Secretaries, $23; Engrossing Clerk, $23-, Sergeant-at-Arms, $22;
Interpreter's Clerk, $21; Chaplain, $16; Doorkeeper,
Copying Clerk, $18 Interpreter, $28
Secretary,

;

;

$12; Page, $4.

The question then being on the second clause of Mr. Wozencraft's resolution,
he modified the same, so as to provide that the consideration of the correspondence, and not the correspondence itself, be "indefinitely postponed."
The question being taken on the second clause of Mr. Wozencraft's resolution,
was decided in the negative.
Mr. Ellis moved the following, which was decided

as modified,

it

in the

negative

:

That the consideration of so much of the reports of the majority and minority of the
Committee on Finance, as relates to the ways and means of paying the expenses of this Convention, be laid upon the table.
Resolved,

On

motion of Mr. Dent,

it

was

Resolved, That so mux;h of the report of the Committee, relating to the communications of
General Riley, as relates to the ways and means of obtaining the fund for paying expenses, be referred back to the Committee, and the said Committee be instructed to make the necessary arrangements with General Riley for paying the expenses of this Convention ; and also be instructed to
report on the proposition of the Reporter, J. Ross Browne, for furnishing printed copies of his
reports.

Mr. BoTTs, at his own request, was excused from further service on the Finance Committee, and Mr. Walker was appointed by the President to fill the
vacancy.
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motion of Mr. Jones, the House then resolved itself into Committee of the
in the Chair, on the report of the Committee on the Constitu-

Whole, Mr. Botts
tion.

COMMITTEE OF THE WHOLE.

The

31st Section of the report of the

fijllows

Corporations

31.

Committee being under consideration, as

:

may be formed under general

pursuant to this section,

may

by special act, exjudgment of the Legislature, the objects of

laws, but shall not be created

cept for municipal purposes, and in cases where, in the
the corporation cannot be attained under general laws.

AH general laws and. special acts passed
be altered from time to time, or repealed.

Mr. Jones moved to strike out the 31st section, and if in order, the four followand to insert in lieu thereof, the section 2d of the 9th Article of the Constitution of Iowa, with an amendment, which he would submit in writing.
Mr. GwiN said that, inasmuch as he had made a minority report on this subject,
he hoped the gentleman (Mr. Jones,) would withdraw his motion, so as to permit
ing,

him to offer the following amendment. He moved to strike out from the 3 1st to
the 36th sections, inclusive, of the majority repoit, and insert as follows
:

Sec.

^^o corporate body shall be created, renewed, or extended, with the privilege of making,
any bill, check, ticket, certificate, promissory note, or other
paper, or the paper of any bank, to circulate as money.
The Legislature of this State shall prohibit by law, any person or persons, association, company, or corporation, from exercising the
privileges of banking, or creating paper to circulate as money.
2. Corporations shall not be created in this State by special laws, except for political or municipal purposes ; but the Legislature shall provide, by general laws, for the organization of all other
corporations, except corporations with banking privileges, the creation of which is prohibited.
The stockholders of every corporation or joint stock association, shall be personally and jointly responsible for all its debts and lial)ililies of every kind.
The State shall not, directly or indirecly,
become a stockholder in any corporation. All general laws and special acts passed pursuant to this
section, may be altered from time to time, or repealed ; and all corporations shall have the right to
i.

issuing, or putting in circulation

sue,

and

shall be subject to be sued, in all courts, in like cases as natural persons.

Sherwood inquired if it was in order to move to strike out five or six secwhen only one was under consideration.
The Chair presumed that the whole report was before the Committee, and that
Mr.

tions,

it

was

to the

in

order

same

to

propose a substitute for several sections, having direct reference

subject.

The

point of order giving rise to discussion,

Mr.

GwiN

the

said he would

simply move

amendment which he had

just read.

31st section, and insert
adopted, the other sections of the re-

to strike out the
If

port would necessarily be stricken out.

Mr. Jones remarked that the first section pi'oposed by the Committee provided
no corporation should be created by special act, unless the Legislature saw
fit to create it.
He understood that to be the full scope and meaning of the section.
The clause to which he had reference, was in the following words "Corporations may be formed under general laws, but shall not be created by special
act, except for municipal purposes, and in cases where, in the judgment of the Legislature, the objects of the corporation cannot be attained under general laws."
In any case whatever, where, in the opinion of the Legislature, the object cannot
be attained under general law, corporations therefore can be granted. Take
this clause on its own bottom, and it would allow, and in fact, soon suggest the

that

:

incorporation of banks.
He wished, for that reason, to introduce the discussion
of the whole subject at once.
He did not think this article could stand upon its
bottom.
Every member in the House would at once see the absurdity of prohibiting the Legislature from passing acts of this kind, unless
so.

ried

it

thought proper

He was
its

sary to

to

do

willing to submit the article to a vote upon that construction ; it carabsurdity upon its face ; but if the debate was to be opened, it was neces-

know how

fi\r

this clause

was

to

be affected by subsequent sections.
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Mr. Norton. I imagine the gentleman is mistaken in the \'ievv which he takes
He does not give it a fair interpretation. It does not say, nor
of this section.
bear
the import that corporations shall not be created K»y special
does its meaning
Ttie section is plainly express*
see fit to create them.
Legislature
act, except the
may
be
Corporations
formed under general laws,
means.
ed, and states what it
except
for
municipal
purposes, and in cases
but shall not be created by special act,
where, in the judgment of the Legislature, the object of the corporations cannoi
If, under this section, the
Legislature grant a
be attained under general laws.
charter for a corporation by special act, where the object of the corporation can be

The
attained under general laws, that act of the Legislature is unconstitutional.
In regard to this
question of constitutionality will be for the courts to decide.
whole subject of corporations, it was expected by the Committee that it would give
and knowing the opinions of the House respectrise to a good deal of discussion
ing institutions of this kind, especially banking corporations, we endeavored to
With this view,
report such provisions as would cover the whole ground.
the Committee selected from the different Constitutions such provisions as they
;

deemed necessary

to prohibit the

Legislature from granting charters to banking

corporations, or giving any corporations whatever the right to issue paper money,
Under these sections, nothing can cir.
or any equivalent for a pjiper currency.

money, except gold and silver. It was the opinion of the majoiity of the
Committee, as it is of the majority of the House, that corporations for banking pur-

culate as

The substitute proposed for the different sections reposes should be prohibited.
ported by the Committee, prohibits the creation of any corporation whatever, by
special law, and also prohiltits banking, £n\ the issuing, and putting into circulation, any bills, checks, promissory notes, or paper to circulate as money.
The report of the Committee also prohibits banking corporations and the circulation of
bank paper as a medium of currency; but the Legislature has power to gr;tnt charters
for corporations when the object of such corporations cannot be attained under
general law.
The only difference between the two in effect is with regard to
I am not tenacious myself about this article.
the liability of corporations.
Lot it
be worded as gentlemen think best.
I go as far as any one in making corpnrpibut inasmuch as the report of thf;
tors liable for the debts of the corporations
Committee does not vary essentially from the substitute moved in ifs place, 1 hope
the House will not reject the report, and adopt a subi-titute v^hich does not materially differ from it.
Mr. Lii'PETT. I agree entirely with the view taken by my friend from San Joaquin, (Mr. Jones,) that the clause of this section, which intends to limit the Legjslature, is perfectly nugatory, or will be so in effect.
I am opposed to giving the Legislature the power, in any case, to pass special acts for corporations.
For ihh
reason alone, I should vote fjr the amendment.
But even if I were in favor of
granting such power to the Lpgislature in cases where the object of the corporation could not be attained under general laws, I would object to the section as it
now reads, on the grounds stated by the gentleman from San Joaquin -that the
language of the clause makes the limitation perfectly nugatory. The Chairmarj
of the Committee (Mr. Norton,) states that special acts passed by the Legislature
where the object could be attained under general laws, would be unconstitutional,
and that the courts would decide the question of constitutionality. I think not.
If
such a question were raised in any court of law, it could not be entertained. From
the very reading of the clause, the question of constitutionality is left to the decision of the Legislature itself.
The Constitution, by leaving it to the discretion of
the Legislature, settles the question
and it cannot be brought into court. If that
clause was stricken out of the 3 1st section, so that it v/ould read "Corporations may
be formed under general laws, but shall not be created by special act, except for
municipal purposes," then it might be competent for a courtof law to sit and hear
argum^ents on the question but as it stands, the right to decide is taken o.ut of the
bandioi tlie court. The very (act of the passage of the law, makes it conclusive
;

—

;

;
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that, in the

judgment of the Legislature, the object of the corporation could not

be attained otherwise than by special act.
Mr. Jones. I must say it is very difficult
without going into a discussion of the whole.

one part of this subject
almost a matter of impossibility to state what effect that particular article will have, if we cannot discuss
what effect the succeeding article is to produce. But, I am, as a general princiI think the power is alple, against the creation of corporations by special act.
ways liable to be abused. I have seen a corporation under the name of the Sun
Insurance Company, in New Orleans, for the sale of pork. You might with this
authority, with all these prohibitions and constructions staring you in the face, incorporate a body for the purpose of moulding tallow candles, and that corpora! ion
to discuss
It

is

There is no prohibition here, as in the Consticould next day issue bank notes.
tution of Iowa, against the issuing any bill, ticket, check, or promisory note, to
The only prohibition in all the articles reported by the Comcirculate as money.
mittee is against the circulation of bank bills.
A bank bill is a specific, determinate object. It is well known that a bank bill is not a check or certificate of
Neither one of these would come under that definition. Suppose a
corporation were to be created by special act for the purpose of moulding tallow
candles, would it not be competent for that corporation to issue paper payable at
par ?
Mr. Halleck. I call the gentleman's attention to another section, which says
there shall be no corporations for banking purposes.
Mr. Jones. Does the gentleman call a tallow-candle corporation, a corporation
They have a right to use their credit. A corporation for
for banking purposes?
banking purposes is a well known object; that object is to discount paper, to reBut I presume any corporation has a right to
ceive deposites and issue notes.
deposite.

notes, or, if money be deposited in its hands, it has a right to issue corNow I wish to call the attention of the gentleman to the
of deposite.
reading of this arti -le on banks; "The Legislature shall have no power to pass
any act granting any charter for banking purposes hut associations may be formed under general laics for the deposite of gold, and silver.^' This is the most imIf it has power to receive gold and
perfect and objectionable bank 1 know of.
it has a right to make them
silver, it has a right to issue certificates of deposite
payable to bearer, and consequently make them bank paper, and circulate them as
money. The gentleman will certainly not deny that if I deposile the sum of one
hundred dollars in one of these associations, 1 can take a certificate of deposite
None of the usual guards of the banking system are attached
payable to bearer.
You create here the most irresponsible sort of a bank. It is not necesto this.
You
sary for SLJch an establishment to have capital in order to receive depositee.
It goes on and makes money on borrowed capido not compel it to have capital.
tal.
Such is the scope and inevitable result of any special act creating corporations.
If an individual has funds of his own to work upon, sufficient for his commercial and trading purposes, he does not want to work upon the capital of other
people
if he has not, I do not desire that the Legislature should give him the
This question will come up more fully
privilege of using other people's money.
hereafter for argument.
In relation to the 3 1st section, I contend that the objections against it have not by any means been answered
that if 3 ou leave it entirely
the
upon
propriety
to the Legislature to determine
of granting charters by special
rest
act, the
of the section is nugatory and void
there is no limitation
and a
general power is given to the Legislature to pass any special act it may think
proper.

issue

its

tificates

;

;

;

;

;

;

Mr. Sherwood. This section which it is proposed to strike out, was taken
from the Constitution of New York.
Previous to the adoption of that
Constitution there were various projects for corporations before the Legislature
sometimes as many as eight or ten for railroads, and sometimes
every session
two or three for the formation of Cemetery corporations or Insurance Companies.
literally

;
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Many

of these corporations were meritorious in their character and objects
but
the result was that half the time of the Legislature was occupied in examining their
This had become an evil so great that
respective claims and granting charters.
it was at length deemed necessary by the people of the State, in Convention, to
put a provision in the Constitution making it the duty of the Legislature to pass
general laws, by complying with which, any association of individuals might form
themselves into a corporation. There were other considerations that operated in
the desire to extend to every one
bringing about this clause in the Constitution
the privilege of forming associations for any beneficial purpose, whether by the
combination of capital or otherwise, where the object could be attained under
general law.
It is necessary in certain cases that corporations should be passed
by special act. They cannot be brought under a general head. There are instances where but one corporation of the kind, for a charitable purpose, is offered
to the Legislature.
The subject may never come up again hence the necessity
of providing that, where the object cannot be accomplished by general law, special acts may be passed by the Legislature.
What has been the experience of
New York? The Legislature, in compliance with this provision of the Constitution, has passed a general law permitting railroad companies to be formed.
Instead of numerous applications every winter for corporations, this great item of
expense is cut short; and the general law is upon the statute book allowing any
number of persons to form railroad associations, insurance companies, cemetery
associations, or other corporations.
This provision of the Constitution was complied with by the Legislature at the first session after its adoption.
As occasion
requires, where general laws could be passed, they have passed them
showing
conclusively that they regard this clause as binding.
The judgment of the people
would be against them if they did not comply; their own oaths of office would be
against them.
I have heard no complaint, since the article was adopted, of the
Legislature granting special charters where the object could be accomplished
under general laws. It is not my design to discuss the questions embraced in the
other sections, until we come to them in their proper order; but I think it clear
that some discretion should be left to the Legislature to pass special grants of
charter where the object is meritorious and cannot otherwise be obtained.
On motion, the Committee rose and reported progress.
The Convention then took a recess of one hour.
;

;

;

—

,

>

AFTERNOON SESSION, 3 o'cLOCK,

P.

M.

Mr. Julian Hanks, a member from San Jose, came forward, took the oath, and
was admitted to his seat.
On motion of Mr. Jones, the House then resolved itself into Committee of the
Whole, Mr. Botts in the Chair, on the report of the Committee on the Constitution, the question being on Mr. Gwin's amendment.
Mr. Halleck. I have a very few words to say on this subject. I would call
There are articles on the subject prothe attention of the House to one point.
of the Committee.
amendment
in
the
report
posed in the
original
The gentle-

man's minority report proposes to substitute several articles for one. I object to
it on that ground.
I also object to it on the ground that the articles reported by
the majority of the Committee are far better, and the same object may be attained
under one of the articles reported by the majority, and that is, to prohibit the circulation of any check, bill, promissory note, or paper.
Why strike out one section of the report of the Committee, and then substitute f^r it an amendment which
is afterwards carried in that report?
It seems to me to be an unpre'edented proceeding.
It divides the whole subject.
If it is possible to attain the object diIf we
it directly, according to
the rules of the House ?
powers of the Legislature as is proposed in this substitute, let
the question come under the proper section of the majority report
the section
rectly,

wish

why

not attain

to limit the

—
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prohibiting the circulation of bank notes
and then if we choose, we can insert,
as an amendment, all these prohibitions as to tickets, checks, bills, promissory
notes, and other papers.
I go for the report of the majority, because I think it
infinitely superior to the sections reported by the minority, in the definition and
limitation of the powers of corporations.
Mr. Semple. This is a subject upon which I have looked with a great deal of
;

have been almost from boyhood opposed to every principle of banksystem has induced me to express my
opinions freely to memliers out of the House
and I am pleased to say I have not
found a single member who, like myself, is not opposed to the banking principle.
There is, therefore, no necessity for discussing this subject, or occu{)ying our time
in reiterating arguments which have so otlen been used before, and which have
become established truths in political economy. I would much prefer, if the report of the Committee is not properly worded, or sufficiently guarded, taking it up
on its own merits, and so amendinfj it as to make it suit the wishes of the House.
I can see no necessity for entertaining ourselves here making long speeches,
when not one solitary member is in favor of the banking system. The object of
every member seems to be to avoid incorporating any privilege in this Constitution for its establishment.
There are some, I admit, who have but little knowledge of the baneful influence of this system, and who have not thought much upon
the su})ject
Let us make the wording of
but the general feeling is against it.
interest.

ing.

I

This

settled conviction against the

;

;

the section as explicit as we deem necessary.
I will read a portion of the .31 si
article, and give my views respecting it.
''Corporations may be formed under

general laws."
This is proper. No person can object to it. It is evident that
corporations must be formed for certain purposes.
The article continues "But
shall not be created by special act, except for municipal purposes, and in ruses
where, in the opinion of she Legislature, the obje'jt cannot be attained under general law."
Leave out a portion of this clause, and it will read " Except for municipal purposes, in cases where the object cannot be attained under general law."
This gives it a very difi'erent aspect. Are not all the objections of the most
strenous opponents of the banking system answered by oinitting this clause ?
I
am satisfied there will be no difficulty in altering the report to meet the wishes of
eyery gentleman on the floor.
Either the report of the Committee, or the amendment of the gentleman from San Francisco, (Mr Gwin,) v.'iil answer the purpose
of a basis ; but as there seems to be a difiiculty in getting at the latter, I propose
that we shall take up the Committee report on its own merits.
The main question is, can an association, under this article, go before the Legislature and get a
This seems to be the point at issue.
special act for creating a bank of deposite ?
If the object which every member ofthe Convention desires, and which the people
throught the country desire, is not accomplished by these words, the restrictions
can be made more explicit.
Mr. Jones. I would sitiiJies*
that the 2d section of fhe article in the ConstituCo
tion of lov.'a, includes csjictly the same subject as the 31st section ofthe report oii
the Commiltee.
I moved it this morning, but withdrew it at the request of the
gentleman from. San Francisco, (Mr. Gwin.) I nov/ move it again. It includes
ail that is in the report ofthe majority, and is much more to the point, viz

—

:

:

Corporations shall not be created in this State by special lawe, except for political and municipal!
purposes
but the General Assembly shall provide, by general laws, for the organization of a!il
other corporations, except corporations with banking privileges, the creation of which is })rohibite(l.
The stockholders shall be subject to such liabilities and restrictions as shall be provided by law.
The State shall not, directly or indirectly, become a stockholder in any corporation.
;

Mr. Gilbert.

Do

understand the gentleman as proposing this as a substitute
think jt can only be offered as a substitute for the substitute proposed by the gentleman from San Francisco, (Mr. Gwin.)
After some discussion as to the order of amendments, Mr. Jones withdrew his
proposed amendment.
for the 31st section

?

I

I

—
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question then recurring on Mr. Gwin's amendment, Mr. Price said

:

There is no subject, Mr Chairman, that has been, or can come, before this House, that has
more importance or influence upon the future well-being of the State of California than this. Sir, it
And if I have been desirous at any time to
is pregnant with the greatest amount of good or evil.
fasten my views upon this House, I am an hundred fold more desirous to convert those who hold
for my mind was never more decided that we should
different opinions from me on this subject
prohibit the Legislature, by our Constitution, from creating, by general or special acts, corporations
to carry on any species of banking.
^
The Constitution of the State of New York, from which the substance of the sections now
under consideration is taken by the Committee, will not, I trust, be considered a guide to us.
We are representing a country and people existing under very different circumstances from what
;

The peothe people of the State of New York were, when they made their revised Constitution.
ple of that State sent their repiesentatives in 1846, to revise and amend their old Constitution,
which gave the most unrestrained power to their Legislature to charter banks, and these powers
had been used to an unlimited extent. The number of banks existing in the State of New York
which it is now proposed by your Comat the time ( 846) of the adoption of the banking system
mittee to engraft on the Constitution which we are forming for the future State of California
was very great, I believe some hundreds. I have no statistics to give me the exact number, but the
amount of bank notes in circulation at the time is stated to be about $105,000,0110. Now, sir, how
very different are the circumstances under which we are assembled, representing as we do the people
of a young and virgin territory, without banks, and whose great natural wealth is unparalled. Her
very soil is abundant and prolific in the hard metallic currency, and is now daily adding three
hundred thousand dollars to the positive wealth of the country and of the world. This gives us
currency enough, and will more than pay for the supplies that are to be brought to us
and there
is no occasion for us to resort to a fictitious currency, such as paper money, with its train of evils,

—

1

;

as exhibited in the old States.
Sir, this is

Let us appreciate our position, and act accordingly.

an original question with us.

The Convention of the State of New York in 846, were not free to act upon this great principle.
They were saddled with a banking system, which had the immense amount of $10.5,000,000 paJ

per

money

curtailed.

in circulation,

They

which

it

would have been ruinous

could not go as far as

we

the debate on this subject in that Convention.
leges by the general laws which they passed.

have contracted or
the desire expressed throughout

to their citizens to

can, although such

was

They meant

to

But,

sir,

reform and restrict banking privithat tli^ fact of these sections being found in the New York Constitution, or any other State Constitution, will have no influence
It is most important that we
here with us, who are dealing with this subject for the first time.
With the experience we all have, it surely will be our own fault if we do not start
start right.
I trust,

right.

We

are called upon, sir, and the people expect that this Convention will interpose its power as
a shield to protect the commercial and laboring classes from the frauds and abuses resulting" from
the substitution of the credit and paper money of legalized banking associations, for the metallic
The people of California want no extraordinary privileges, they only ask
currency of the world.

—

sound currency— a currency produced from their soil to secure the stability of trade. Let
us provide then the strongest constitutional guards against the vicissitudes which we know the peoAy, sir, and this is the time and place to cut off the head
ple of the United States have suffered.
of this monster serpent, paper money, which, I fear, may creep in and sting us, if we adopt the reOur enlightened knowledge on this subject makes us unanimous in the
port of the Committee.
opinion that no bank charters, no paper money, either of individuals or corporations, ought to cirIt is only for us to consider whether the sections reported by the Committee
culate as currency.
permit, by their general provisions, the Legislature to incorporate any association that may, hereI am afraid, sir, that by the section such a construction
after, put in circulation paper money.
might be given.
The associations authorized to receive deposites of gold and silver must issue
certificates of .deposit, and these certificates might be made a currency.
At any rate, it might be
attempted and supported by the many ingenious lawyers we have among us.
Sir, it is upon this
ground that I oppose this section; it behooves us to act on this subject distinctly and emphatically,
Let us say what we mean, that corporations shall never
and leave no room for misconstruction.
be, chartered by the Legislature with banking privileges, such as receiving or holding gold or silver
on deposite. I go for the strongest and fullest restrictions ; and I believe I am acting understandingly.
have the wisd'om and experience of the old States of the Union to direct us in steering our bark of State clear of the shoals and breakers that have created such wonderful commercial

for a

We

revolutions in the different States.
This question, sir, is one of great importance, not only to ourselves,

but to the whole Union,
our circumstances, position, and commercial relations— foreign and domestic.
Our commercial capital, San Francisco, is, in my opinion, destined to be the centre of the exchanges of
the world, and is destined to supply the world with a large share of its currency.
With our great
natural wealth, we can never want currency.
will soon have a mint; let us not, then, allow

owing

to

We

any special privileges to corporations or associations

8

to

compete with, or paralvze, individual enter-
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The people of California are peculiarly a laboring people they are miners,
and shovel, and *' by the sv^eat of their brow, earn their bread." But,
pick
the
by
sir, who live
we have another large class of citizens, I mean those engaged in commercial pursuits, who are
characterized by the greatest enterpize, and who also require this constitutional restriction to prevent what I am so much opposed to under sanction of law, the raising up of any priviledged class,
or set of men, that may consolidate capital, and thereby monopolize individual capital, which I
Our people, sir, will be
fear may be done under this sectiim of the report of the Committee.
most happy and most content to abide by the laws of trade, and require no false credit or artificial
In short, sir, I believe the broad doctrine of free trade and free banking as most apregulation.
I am an advocate of this great principle, and it is ray highest ambition
plicable to their condition.
now establishing for this country put in motion by this enlightened
are
we
government
the
see
to
lever, which will raise us to the highest pinnacle of power.
Of the two
proper time.
I shall move the amendment necessary to carry out these views at the
propositions before the House, I greatly prefer the substitute, or minority report, to the report of
prize

and industry.

the majority.

Mr. Hastings. I find that the proposition to amend is so complicated, and preIt appears at
sented in such manner, as to confuse and distract the whole matter.
The gentleat
once.
sections
the
all
another
and
at
section,
one
amend
to
time
one
discussion.
the
to
a
wide
scope
give
to
this
form
proposition
in
his
introduces
man
narrow it
Let
us
too
wide.
scope
is
to
it
the
I
have
objections
the
of
That is one
which
amendment
of
any
introduction
the
encourage
to
disposed
not
down. I am
If I
subject.
the
on
committee
the
report
of
entire
the
once
at
will bring up
it, but
upon
vote
to
be
willing
would
words,
I
few
in
thing
a
could see the whole
we find in many words in the amendment the same thing set forth precisely that
we find in one section of the report of the committee. In the 34th article v^e
and in
find that the committee have disiinctiy and positively prohibited banking,
These
are
print.
in
half
a
line
and
a
exceed
three short lines, which would not
any
granting
act
"
any
pass
power
to
no
have
shall
The Legislature
the words
We find in the proposed amendment six, and
charter for banking purposes."
perhaps more lines, all amounting to the same thing. It appears that there is no
report of the comrule of the House oil»this subject, but when this portion of the
and taken up
received
be
moved
to
was
mittee was brought before the House, it
taking up the
It
is
article.
by
article
This is not taking it up
article by article.

—

:

entire report, so far as relates to corporations, altogether.
Mr. GwiN said that if his motion to insert a substitute for the 31st section prematter of
vailed, the other sections, as they came up, would be stricken out as a
the whole ground being covered by his subst'^tute.
course

—

Mr. LiPPETT quoted the usages of parliamentary bodies in regard to amendments, and explained their application to the question under consideration.
Mr. Jones. I have no desire to exhaust the patience of the House by saying
but I conceive it to be so important a subject
anything more on this question
favor the majority
that I would be willing, and I wish, that the gentlemen who
thoroughly.
I cannot
report should have every opportunity to discuss it fully and
single section
well conceive how the question can come up on striking out this
secsucceeding
the
in
embodied
points
very
those
up
bringing
(the 31st) without
is in the 31st
turned
principally
has
debate
this
which
upon
The clause
tions.
;

passing all speit gives to the Legislature the power of
who sustain the
Gentlemen
proper.
seem
may
judgment
cial acts, which in their
see a very macan
two.
I
the
between
difference
no
majority report say there is
have power
shall
Legislature
the
say
they
section
31st
In the
terial difierence.
their judgin
when,
purposes,
municipal
for
corporations
to create, by special act,
they
32d
section
the
law.
In
general
under
attained
'Oient, the object cannot be
section.

I

conceive that

" Dues from corporations shall be secured by such individual liability of the
say
" The
In the 33d
corporators and other means as may be prescribed by law."
associaall
include
to
construed
be
shall
term corporations, as used in this article,
powers or privileges of corpotions and joint-stock companies having any of the
and all corporations shall
partnerships
rations, not possessed by individuals or
all courts, in like cases
sued,
in
be
have the right to sue and shall be subject to
:

:

;
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" The Legislature shall have no power
as natural persons.'* In the S4th section
but associations may
to pass any act granting any charter for banking purposes
be formed under general laws for the deposit of gold and silver." Now, compare
The minority report says:
the two and see the difference.
Sec. 1. No corporate body shall be created, renewed, or extended, with the privilege of mak:

;

ing, issuing, or putting in circulation, any bill, check, ticket, certificate, promissory note, or other
The Legislature of this State shall propaper, or the paper of any bank, to circulate as money.

any person or persons, association, company, or corporation, from exercising the privileges of banking, or creating paper to circulate as moijey.
2. Corporations shali not be created in this State by special laws, except for political or municipal purposes^ but the Legislature shall provide, by general laws, for the organization of all other

hibit by law,

corporations, except corporations with banking privileges, the creation of which is prohibited. The
stockholders of every corporation or joint stock association, shali be personally and jointly
The State shall not, directly or indirectly,
responsible for all its debts and liabilities of every kind.
become a stockolder in any corporation. All general laws and special acts passed pursuant to this
section, may be altered from time to time or repealed; and all corporations shall have the right to
sue and shall be subject to be sued in all courts in like cases as natural persons.

Now,

associations

There

be formed.
positive.

one, to

I

mean

is

corporations.

not a single

article

We

say that no such corporations shall
the difference is not direct and

where

and discuss these articles one by
and separate. I wish the chairman of the
House the reasons why these articles should be

dislike to be obliged to get up here

show

that they are distinct

committee would explain to this
adopted, and show where the restrictions are, show us why we should allow the

I am sorry ihe geritleman did not think
Legislature to pass these special acts.
proper to take advantage of the opportunity which was afforded when these articles came up, to .say something definite in their defence, in order that we who oppose the indecisive and dangerous words, and still more dangerous principles,
should not have been compelled to open this debate, and bring forward our objecNow, I must bring forward here, because it cannot be
tions in the first place.
done in any other place, one or two of these objections to the provision allowing
I ask the gentleman whether the section providing
these corporate associations.
for the deposit of gold and silver, would not
of
associations
incorporation
for the
I say if they can
permit these associations to issue paper certificates of deposit.
enter into any speculation, and take this money deposited in their hands and use
it for the purpose of trade, and issue certificates of deposit, probably at par, it is,
Where is their
to all intents and purposes, a bank, and the worst sort of bank.
What are the individual speculators liable for? You bind them by a
stock?
bond? What is a bond? Cannot any lawyer pick a flaw in a bond ? Give me

The whole system

private and individual responsibility.

am

is

different from the mi-

any extent against banks in this country.
The inhabitants are against them public opinion everywhere is against them.
We have a metallic currency here, which is worth all the banks in the world.
Mr. GwiN. it seems to be the determination of the gentlemen who compose
the Select Committee, and by whom the majority report was made, not to discuss
nority report.

I

prepared

to

go

to

;

this question.

in

making

It is

proper,

sir,

that I should

give the reasons that actuated

me

show why it should be adopted by this House.
sentiment was such as to render it impracticable for any

the minority report, and

believed that public
be introduced in this Constitution which would countenance, in the
remotest degree, the banking system.
Mr. Norton. I rise to a question of order. I insist upon it that the Committee have introduced no'article in favor of banking, or giving the power to the Legislature to create banks in any form.
I

provision to

do not prove it, then my argument is worth nothing.
I do not intend to
House, by going into a discussion of the bank question.
That question,
sir, has been settled.
Public opinion throughout the United States is against the banking system.
All I want to show is that there are dangerous provisions in these articles granting privileges to
Mr. Gwii*.

If

I

consume the time of

this

corporations of this character.

Mr. Chairman, to fight shy any longer on this question, which has no other effect
waste the time of the House.
The whole question of corporations and banking is open

It is useless,

than

to
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motion.
It is to strike out and insert what'
An article in win'ch is inserted
adopted, appear in the Constitution on the subject of corporations and banking.
I was somewhat surprised, Mr. Chairman, that the Chairman of the Committee did not put this
construction on my motion, and proceed to defend the position of the majority of the Committee,
this is the usual course in all parliamenas embodied in the report on the subject of corporations
The ^Chairman of a Committee, making a majority retary bodies with which I am acquainted.
port upon an important subject, opens the debate, giving the reasons why the Committee came to
the conclusion that induced them to present the subject in the shape it appeared before the House.
The minority then have the privilege of reply, and presenting their reasons for differing with the
I had a right to expect that tha Chairman would pursue this course, but I waive it, with
majority.
a single remark in reply to his assertion, that the difference between the majority and minority reThere never was a greater mistake; they are as widely separated as if the
ports are merely verbal.
for discussion
all

by

that will, if

my

it is

;

I will jTroceed to show.
with most unaffected reluctance, Mr. Chairman, that I engage in the discussion of this ques1 did hope that it had been completely settled by the advancing spirit of the age, and
tion at all.
that no member of this body would bring forward any proposition which could in any form introduce the banking system into this country, and insist upon its insertion in the Constitution which
But 1 am mistaken, and am called on most reluctantly to buckle on my
we are about to adopt
armor, worn in many a hard fought battle on this subject, and which I hoped was laid aside forever, and battle for the rights of the people, against monopoly and the legalized association of wealth
*
*
*
*
to appropriate the labor of the many for the benefit of the few.
I will waste but Httle time on those sections of the report granting the power to create corporations, and leave the discussion that will no doubt take place on them, to the members of the legal
Yet I cannot permit the
profession, who will participate in this debate, and point out their defects.
occasion to pass without entering my protest a.:ainst the discretion given to the Legislature on this
subject.
The Legislature is to be the sole judge of the necessity of passing special acts for incorConstitutional restrictions are not worth a straw, if they can be set aside in this way.
porations.
I hope and believe that portion of the section will be stricken out, and what I propose in the minority report may be adopted in its stead.
Nor am I satisfied with the section making stockholders
I have so altered my subliable only for the amount of stock they may hold in the corporation.

Pacific lay between, as
It is

make them

liable for the whole of its debts, in proportion to the amount of stock held
one man hold a hundred shares, he shall be liable for ten times the amount of
the debts of the concern as the man who holds but ten shares; but there shall be a d rect liability
for all the debts.
Without this there is no safeguard for the people against fraud. Precautions

stitute as to

by each party.

If

A man fashould also be taken against the fraudulent transfer of stock to irresponsible persons.
miUar with the affairs of a corporation, aware of its approaching bankruptcy to which he may have
contributed and been enriched by it, may go scot free if no guards are placed upon transfers.
But I will not go into the detail of the New York system of corporations proposed to be incorporated in our Constitution, but must declare ray opposition to it as unsuited to this country.
There is no similarity in the posit ons and conditions of New York and California. In the former,
corporations are the institutions of ages, and have become an indivisible portion of its system of
government.
What has been incorporated in the Constitu'ion of that State is not to lay the basis
of a system of corporations suited to a new country like ours, but to restrict and restrain what has
existed for more than half a century.
Do you suppose we should find any thing of the kind in
the New York Constitution, if her condition had been as ours is.
The object of the
Never, sir!
framers of that Constitution was to correct and restrain a system that could not be eradicated with
safety to the State.

In what respect does our position assimilate to that of New York, that we should so closely adare a new
here to her fundamental law in forming our Constitution.
In none whatever.
people, creating from chaos a government
left free as air to select what is good, from all republiOur country is like a blank sheet of paper, upon which we are required
can forms of government.
to write a system of fundamental laws.
Let the rights of the people be guarded in every line we
write, or they will apply the sponge to our work.
I now come to what I conceive to be the banking system, to be established by these sections of
the Committee's report.
Sir, the Committee speaks out in the boldest language when it places
some restrictions upon banking it is then the bank shall not do this, and the bank shall not do
that; but when they wish to steal from the people the nucleus around which a inonied oUgarchy
may be built up in the country, the subject is approached let me say with all due respect to the
Committee, whose motives I in no wise impugn in real petit larceny style; aye, with the cringing
sycophancy of the beggar asking alms while filching your purse from your pocket.
The word bank never appears once, no, not even corporation that might alarm the people.
Association is the magic word that is to remove every objection, and do away with every scruple.
Sir, it is a shallow device, and will deceive no one.
It reminds me of the celebrated exchequer
brought before Congress after John Tyler had vetoed the United States Bank Bill.
Mr. Sargeant,
the Chairman of the Committee of Ways and Means, of the House of Representatives, in introducing the bill, announced with great form and ceremony that the word btnk could not be found
in it; that it was no bank, but simply an exchequer, for the convenience of the Government in

We

;

;

—

—
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inanaging

its

and where the people might safely make their deposits; in other words, an
Sir, if that exchequer had become a law, we would
and silver.
operation, a mammoth National Bank, and if the power there granted is incorpo-

finances,

association for the deposit of gold

now have

in full

its present unrestricted state, we may soon look for a mammoth State
exchequer, more dangerous to the liberties of the people than any foreign enemy that can approach
our shores.
Bank notes are prohibited with great parade, but not a word is said against bank certificates of
deposit, with which the country may become flooded, and will be, if this section is not stricken out.
Sir, no one familiar with the banking system as it existed in the United States from 1836 to
1840, can have forgotten how the country was flooded with post notes, corporation and individual
tickets, and in many instances, certificates of deposit, precisely similar to those which these associations are authorized to issue.
It would be a curious spectacle to exhibit before this Convention the various kinds of paper in
I have seen collected, as a matter of curicirculation, as money, during that memorable period.
osity and amusement, upwards of one hundred, and if I had them here, they would be the only
argument required to nip tire whole system in its bud. The devices to gull and deceive the people
were so many and varied that none could be so blind as not to see that the slightest authority or
countenance given in this Constitution, to associations which can assume banking privileges of any
kind, will, in times of high speculative excitement, lead to enormous abuses, alike destructive to
the happiness and prosperity of the country.
The Committee have not even attempted to restrict the power to issue certificates of deposit, thus
in effect expressly sanctioning it.
In this cunningly devised bill, this was no omission or ov er^ight,
for the whole scheme bears evidence on its face of having been got up carefully, emasculating the
section in the New York Constitution, by striking out all that might alarm the members of this
body.
It may be said that no danger can result from the passage of this section; that the restrictions
upon banking are so great that it will be impossible to abuse the power granted. Believe it not.
How do they expect to make money to put tl.>e expensive machinery into operation? How is the
costly lot in the centre of the city
the fine fire proof houses
fire-proof vaults
fire proof sifes, to
be paid for?
The President, Cashier, Teller, Book-keepers, Messengers, &c. &c., to be supported simply upon the per centage charged upon the gold and silver deposit, for you will be gravely
told that these associations will charge a per centage upon deposits, and thus make money to sustain themselves.
Nothing can be more fallacious. Banks, bankers, and merchants, the world over,
never charge for deposits; in fact, they seek them, and in many instances, if the amount is large,
pay an interest upon them.
My friei.d and colleague near me, Mr. Hobson, has at times on deposit in his commercial establishment in San Francisco, upwards of one hundred thousand dollars
in gold dust, and the gentleman from Monterey, Mr. Dent, says he has had from thirty to forty
thousand dollars on deposit, in his store in the mines, and all without expense to the owners.
Some difficulties have doubtless heretofore existed, but they are lessening daily, and very soon de*
posits of qold dust and coin will be eagerly desired by safe and responsible persons.
But the great depository for California must be the Mint, which will no doubt, next winter, be
located at some commercial point, probably with branches in the mines.
It is the true policy of
the United States to coin every dollar of gold taken from the mines, and one of the first acts of
Congress in legislating for this country, will be the establishment of a Mint.
It is folly to create
associations for the deposit of gold and silver in California; the chief, if n'ot the only product of the
country is gold in its uncoined state; it is like asking for associations to receive wheat, corn, and
hogs in Ohio.
The thousands and tens of thousands engaged in gold digging, want no such associations.
It will benefit those only who live by their wits, and not the hard-handed gold digger,
who by his labor, enriches the country. Let us guard against infringing on the rights of the people, by legalizing the association of capital to war vipon labor.
This is the only country on the
globe where labor has the complete control of capital.
Let it remain so if we would l»e free, indeIf there are to be banks in the countiy, let us have private bankers, who,
pendent, and prosperous.
if they abuse the confidence of the people, can be punished by the law, indicted, and put in the
penitentiary.
The safest banking we ever had in the United States was that of Stephen Girard.
Who ever lost a dollar by depositing with him? while thousands were beggard by the bankruptcy

rated in our Constitution, in

—

Look

—

—

bankers of Europe, the Rothschild's, the Baring's, the
do they ask for the privilege of corporate powers to receive on deposit gold and silver?
certainly cannot reBut why say more?
trogade on this subject.
States may continue to tolerate the system of banking from necessity; it
is so mixed with their systems of government, they cannot eradicate it without danger to the body
politic- but no new country sliould, for a moment, entertain the proposition of incorporating it in
her fundamental law it would be folly and madness to do so.
The plea of necessity will not avail.
Look at Havana, with a commerce of millions annually, that never has had a bank or paper money.
Look at New Orleans, the largest exporting city in the Union, where banks are prohibited in the
State Constitution, and as the charters of those now in existence expire, the system will be eradicated for ever.
Look at the exchanges of the world carried on by private individuals, and can any

of the United States

Bank.

Brown's, and others

who

at the great

control the finances of the world

—

We

—

man have

the hardihood to say

we want such

associations in this country as this section of the bill
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Sir, I have seen our countrymen as wild on the subject of banking, as
I hope not.
tolerates?
I have seen the people going by thousands to get loans from
they now are about our gold mines.
Misery, ruin, and destruction to the
the banks, as they are now rushing to our banks of gold.
citizens, and prostration of the public credit follows the banking era of 1834, '35, '36, and '37.
The private wealth and public prosperity which it was predicted would result from the system, like
dead sea fruit, burned to ashes on the lips, while our banks of gold, if left unrestricted by improper
legislation, will yield a rich reward to the laborer for his toil, and ensure to the country a permanent prosperity.

Mr. Sherwood. I am in favor of the report of the Select Committee, although
the articles reported by that Committee ate rather longer than the amendment
I consider them more
offered by the gentleman from San Francisco (Mr. Gwin.)
explicit in regard to what is meant by corporations, and the mode of forming them*
and the restrictions thrown around them. In regard to banks, I
him that this country does not need the hanking system. I
have not the horror, however, of a well regulated banking system, as it exists in
the State of New York, which the gentleman seems to entertain towards banks of
every description. The gentleman was raised in a part of the country where, unfortunately, sufficient guards were not thrown amurid corporations of this character, and private individuals, by hundreds and thousands, have suffered in consequence.
In the State of New York the later laws organizing banks have i)eeri
general laws.
Now no bank is formed there unless its whole capital is paid in,
in the stocks of the State, or of the United States, dollar for dollar; and these
stocks, which are as good as the faith of the State of New York or the people of
the United States can make them, are deposited with the Comptroller of the State.
Such is the foundation
Dollar for dollar in bank bills is issued to the corporator.
Nearly all of the charters of the
of the present banking system in New York.
old safety fund banks have expired.
The existing system has been found to work
well in that State
but, as I have said before, there is no necessity for a banking
system in this country. I trust there never vi'ill be and with that view of the
subject, I would of course go against any provision in the Constitution which, by
possibility, could be construed as a grant of power to the Legislature to introduce
any such system. The gentleman says that the Constitution of New York may
do very well for New York, but that the system of banking there is an entirely
different thing from what we need here.
That is true
perfecdy agree with
think
him; but I
he is unfair in using that argument on the assumption that the
Committee reported in favor of banks. We have examined different Constitutions
in committee, and from the latest, or about the latest Constitution of one of the
oldest States of the Union
a State which has had sad experience on the subject
of banking
we have selected a clause in regard to corporations. The Convention that assembled three years since in the Sta'e of New York, was got together
by the voice of the people, on the subject of corporations and the dangers attending> them.
The result was, that the most stringent restrictions were thrown
around the Legislature on this subject. The powers of the Legislature were
strictly confined to the passage of general laws of incorportion, except for municipal
purposes, and then only when the object could not be attained under general law.
The Legislature, under this limitation, has faithfully complied wnth the requirements of the Constitution. A precise definition of what is meant by corporation
is given.
It is every association with powers granted by the Legislature not
possessed by individuals or common partnerships.
We, in the same manner,
have introduced a provision defining what shall be considered corporations, and
how they shall be created, saying that the Legislature shall have no power to
We then go on, and, in another provision, say that the Legislature
create banks.
shall create no institution which shall issue bank bills of any description.
Can
the gentleman then find any room for the man of straw which he has pictured to the
House ? In this country, it is true, we have what is coin all over the world gold
and silver. This is and always will be our circulating medium. But the gentleman
knows merchants know every man knows that wherever there is a large
their powers,

perfectly agree with

;

;

;
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amount of the precious metals, there must be a place of deposit. The gentleman
is also aware that if he desires to send a hundred thousand dollars to Louisiana,
he must either buy a bill of exchange or get a certificate of deposit, and if he gets
that he will be very apt to select the association which will have the most credit
We say here that the
to deposit his money with and draw his certificate from.
This is
Legislature may create associations for the deposit of gold and silver.
It is not confined to the
It is for every man who has money.
not a special act.
It is a general law.
I have no horror for
particular favorites of the Legislature.
What is the law now here in regard to depogeneral laws of that description.
sits ?
An individual deposits with me a thousand dollars. I have no iron safe.
My store burns up, and the money with it. I charge him nothing for receiving
He cannot, according to the common law, collect it from
his money on deposit.
me, because I have received no consideration. Now, sir, as our commerce extends, as our population increases, as the gold is dug from the earth in augmenting quantities, as the wealth of the country is enhanced from every source, I am
in favor of giving to the Legislature the power to create a general law, by wHich
any association of men can receive money on deposit, and give a certificate therefor.
The gentleman will not fear such bank
I am not afraid of such bank bills.
bills, any more than a bill of exchange on Louisiana or New York.
It is a settled principle that the people will use the currency they like best.
You cannot
force a currency upon them.
If a man has money which he does not want to carry

him, he will deposit it in a place of security, and get a paper for it
which he he can carry conveniently. I see none of those terrible phantasies
which disturb the mind of the gentlemen from San Joaquin and San Francisco.
The raw-head and bloody bones does not appear before me, because the soul
and body are not here.
We have given no banking power to the Legislature.
We have said expressly that they never shall charter a bank they never shall
allow any association with corporate powers to issue bank bills.
Would the gentleman prevent an individual or an association from issuing a certificate of deposit ?
If he would prevent an association from issuing a certificate founded upon
a thousand dollars put into its vaults, would he not as soon refuse his colleague
from San Francisco, (Mr. Hobson,) the right to issue a certificate of deposit for a
thousand dollars offered by an individual to be placed in his safe, even if the money
was offered for nothing? I can see no distinction. The Legislature has power
by this article to create not banks to swindle the community, or to cheat those
who deposit money in their vaults, or buy stock but those necessary associations
for the deposit of gold and silver, without which, the community of this country,
where the amount of the precious metals is so large, would be subject to serious
They must deposit their money somewhere, and it is better that
inconvenience.
they should have some known and reliable public association to deposit with, than
irresponsible private establishments, from which they could obtain no indemnification in case of loss.
There is nothing in this provision to touch the fears of the
most timid
and I cannot perceive why the gentleman should see the fearful visions which he pictures to us, when he knows distinctly, that the Committee are
opposed to banks in this country.
He says the Committee have carefully kept
out of view the word bank
that it never once appears in the articles reported
as if they desired banks under a specious covering.
The gentleman has no authority for such an imputation.
There has been no concealment on the part of
the Committee, but a straightforward desire to get up a Constitution which the
people would approve
to deprive the Legislature of all power to create banking
institutions.
Suppose we refuse the Legislature the power to regulate the deposting of gold and silver.
In five years from now, the populati9n of California may
be a million
the commerce fifty millions.
Would we not, with this commerce,
and this population, present a strange spectacle to the world ? No legalized depositories for our money
no power in the Legislature to create them a positive
denial of the right to issue paper as medium of currency, which is right and pro-
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per, but also a denial of the right of the people to deposit their capital,

which

is

gold and silver, and obtain for the legitimate purposes of business, certificates of
In conclusion, Mr. President, if we strike out this
deposit or bills of exchange.
we
to
the
Legislature
a power which the people desire, which the
deny
provision,
of
counti-y
renders
necessary,
which can be attended by no possible
the
currency
have
beneficial
influence
a
danger, and which must
in augmenting the wealth of
the community, and promoting the facilities of commerce.
After further discussion on the order of amendments, Mr. Gwin, in order to
prevent further difficulty on the subject, withdrew his amendment.
Mr. LiPPiTT then moved to amend the 31st section by striking out the words,
"and in cases where, in the judgment of the Legislature, the objects of the corporation cannot be attained under general laws."
Mr. Price. Before this question is taken, I wish to say a few words in reply to
the gentleman from Sacramento, (Mr. Sherwood,) whoi?e views and mine are diametrically opposed in relation to the system proposed in the 34th section of granting
Now,
general privileges to associations to receive deposits of gold and silver.
sir, we have the practical operation of affairs in California for the last nine months
The commercial operations of this country are already very extenas a guide.
sive, and the people have not asked for any such privileges yet.
They find that
they can conduct their affairs very well without associations of this kind.
I am
opposed to granting any privileges here which are not required by the community, and which can only have the effect of consolidating capital.
Mr. Norton. I call the gentleman to order.
He is not speaking to the amend-

ment.
Mr. Price. I believe I am entirely in order, sir. I take the broad ground that
We
the country does not require any general law, as proposed by the 34th section.
have tried the experiment of depositing without the aid of legislative action, in San
Francisco, to the amount of several millions of dollars, and I am not aware that
there has been any loss or any inconvenience resulting from the manner in which
The gentleman (Mr. Sherwood) tells us of the necessity
these deposits are made.
of legalized associations to receive deposits and carry on the exchanges of this
We ard clearly at issue on this point, for so far as my observation of
country.
affairs in this country extends, (and I have had some experience in monetary
transactions here,) I believe it to be not only needless to create establishments of
this kind, but I believe they would have a most pernicious effect upon the business
In regard to exchanges, I do not see what facilities
interests of the community.
these institutions would aflbrd to the people.
Mr. Sherwood. Does the gentleman mean to say that domestic exchanges are
not needed here at all.
Mr. Price. I say this provision will no* facilitate them. I say that exchanges
and that no
of every kind, domestic and foreign, can be conducted by individuals
We
grant should be g^iven to corporations to do this business for individuals.
have already places of deposit in San Francisco; there are individuals there who
have constructed safe places of deposit fjr gold dust or coin, as may be brought to
them.
Now, sir, it is proposed here to give the Legislature power to pass a general law by which persons may associate, under legislative sanction, to compete
with these individuals who have already done this business without any enactments
of this kind.
I have seen enough to satisfy me that all such privileges have a
pernicious tendency, and would be more particularly injurious in California than
any other part of the world, because they are less required and less known.
Places of deposit, sir, M'ill keep pace with the requirements of the country, and I
trust that no section which has the shadow of a banking institution in it, or which
can bear the shadow of a construction under which corporations of this character
can grow up, will be adopted by this House.
Mr. Halleck. 1 was with the majority of the Committee who reported this article.
On a careful examination of the subject, I have found reasons why I think
;
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that suggested by the gentleman from San Fran(Mr. Lippitt,) ought to prevail. I do not think that particular clause, which
he proposes striking out, will be necessary in California. I shall therefore vote

some verbal amendment, such as

cisco,

for the

amendment.

On

motion of Mr. Shannon, the Committee then rose, reported progress, and
obtained leave to sit again.
On motion, the Convention then adjourned to 12 o'clock, to-morrow.

TUESDAY, SEPTEMBER

18,

1849.

Prayer by the Rev. Antonio Ramirez. Journal of yesterday
amended, and approved.
Mr. Hill announced the arrival of his colleague from San Diego, Miguel de la
Pedronena, and moved that he be qualified and authorized to take his seat. Whereupon, Mr. Pedronena was duly sworn and admitted to his seat.
Mr. Hill then moved that Mr. Wm. H. Richardson who was one of the five
delegates elected in the District of San Diego, be also sworn, and allowed to take
In Convention.

read,

his seat.

Mr. BoTTs said that the gentleman could not take his seat unless the existing
resolution fixing the representation of the several districts

was

rescinded.

Mr. Gilbert said that the resolution made the apportionment of two members
from San Diego.
Mr. Tefft was willing to admit as many members from San Diego as that district was justly entitled to
but he could not see how any, in addition to the two
already admitted, could be admitted under the rules of the House.
Mr. Shannon regarded the vote of the House upon that resolution as perfectly
null and void
that they went beyond any right that they possessed, in declaring
that such a district should have so many and no more members.
He believed
he expressed his opinion at the time of its adoption as strongly as he could, and he
had seen no cause since to change that opinion. The bad effects of such a course
were now evident. The House was in difficulty. The people of San Diego, under the proclamation of General Riley, had elected five delegates, and this Convention had said they should have but two delegates.
The people of San Joaquin
had elected ten delegates the Convention said they were entitled to fifteen. He
thought the gentleman from San Diego (Mr. Richardson) had a perfect right to
come upon this floor, and be admitted as a member.
Mr. GwiN said that this was to be found in a portion of the proceedings of the
House, under which they got into a difficulty about a quorum. He recollected
that he had moved a reconsideration of the vote on the resolution, and it was his
;

;

;

understandino; that the reconsideration was carried.
Mr. Gilbert explained the circumstances of the vote of the Convention on that
subject.
The apportionment finally agreed upon by resolution allowed to San
Diego only two members ; consequently no other gentlemen could be admitted,
unless that resolution was rescinded.
Mr. GwiN said that if the journal proved such to be the case, he would move
that the resolution be rescinded, and that the gentleman be admitted.

Mr. Tefft did not wish the House to proceed without a proper understanding
of this matter.
He was in favor of admitting the gentleman, and would vote for
the proposition of the gentleman from San Francisco, (Mr. Gwin.)
But he denied that the House should not contradict itself by its own action.
The Secretary then read from the journal the order of the House fixing the representation from San Diego at two members.
Mr. Gvvix moved that this order be so amended as to admit the member now
claiming his seat, (Mr. Richardson.)
The Chair inquiried if there were not other members from other districts
claiming seats.
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Mr. Hill stated that there were none to his knowledge, except from San Diego.
Mr. DiMMicK said that if this representation was to be increased, he would
state, as the Chair had made the inquiry, that there were other members from
San Jose who would also claim their seats.
Mr. Tefft did not see any better way of settling the difficulty than to take the
claims of the gentleman who appeared to take his seat, and settle the case at
once, on

its

own

merits.

Mr. Shannon moved a suspension of the rules of the House for the purpose of
reconsidering the order allowing the District of San Diego but two members.
The Chair stated that it would require a vote of tvvo-thirds to suspend the rule.
Mr. GwiN offered the following resolution
:

Resolved^ That the action of the Convention apportioning delegates to the several
admit William Richardson, a delegate elect from the District of
his seat as such.

far rescinded as to

districts,

be so

San Diego,

to

Mr. LipPiTT remarked that a good deal was said the other day by his friend
from Monterey (Mr. Botts) about the elective franchise. He thought that gentleman would not dispute that, whenever a citizen is elected by the people to any
body whatever, that the fact of his election of itself proves that he has acquired a
franchise of which he cannot legally be deprived.
Any member who has been
elected by his fellow-citizens, and who has received his certificate of election,
possesses a franchise in the rights acquired under that election.
It is therefore
perfectly competent for the House to entertain a motion that the person elected,
be allowed to take his seat. The House has no right to refuse him admission
or deprive him of his franchise, which they would do, if they denied him his seat,
whatever may have been the previous action on the subject. He considered that
action of the House null and void, and would therefore vote in favor of whatever
method was proposed, in order to meet the difficulty, and accomplish the object he
had in view.
Mr. Botts did not intend to enter into any argument on this subject. He thought
that the oldest politician might learn something new in regard to parliamentary
rules in this body.
He called the attention of the Convention to the proclamation
of the Governor, fixing the ratio of representation in the first place.
Until
this House reconsidered and annulled the resolution which it had adopted,
it was
utterly impossible to admit any delegate from San Diego, other than
the two admitted under its existing decision.
The proclamation le/t this matter to the decision of the House.
He did not consider that either the proclamation or the Convention could deprive any man of a franchise given to
him by the people, but the people having in the first place adopted the proclamation, it became their act, and the House having formed certain rules
in accordance with the powers conferred upon it, could not adopt an order, and
then proceed to violate that order.
It would be necessary to rescind it before any
additional members were admitted from the District of San Diego.
but at the
Mr. GwiN, to prevent further debate, moved the previous question
request of Mr. McCarver, he withdrew it.
Mr. McCarver said that the House must suspend its rules before it proceeded
in this matter and to suspend the rules, would require one day's notice.
Mr. Shannon moved a suspension of the rules so as to admit a motion to reconsider the vote fixing the apportionment of the several districts.
The motion was decided in the affirmative, two-thirds of the members present,
;

;

voting in favor thereof.
Some discussion as to the order of proceeding here took place,
dent decided the question of reconsideration to be first in order.
Mr. Shannon submitted the following

when

the Presi-

:

Resolved^ That the

ment of

House now proceed

to reconsider their action

delegates as relates to the District of

San Diego.

on so much of the apportion-

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

123
Mr. Shannon subsequently modified his resolution so as to embrace a reconsideration of the entire action of the Convention on the subject of apportionment.
And the question being on the adoption of the resolution, as modified, it was
decided

in the

negative.

Mr. Gwix submitted the following
Resolved, That William Richardson, a
mitted to his seat.

:

member

elect

from the District of San Diego, be ad-

Mr. Carver moved an

indefinite postponement of the whole subject.
President decided that all further action was precluded by the refusal of the
Convention to reconsider the vote fixing the apportionment of the several districts.
Mr. Hill submitted the following

The

:

Resolved,

House who

And

appointed by the President, to ascertain and report to this
are or shall be delegates from San Diego.

That a committee of

five be

the question being on the adoption of the resolution,

it

was decided

in the

—

yeas 19, nays 9.
The President appointed as said committee, Messrs. Tefft, Stearns, Wozencrafl, Jones, and Sherwood.
On motion of Mr. Crosby, the President filled a vacancy on the Committee on
Finance, occasioned by the absence of Mr. Price, by the temporary appointment
of Mr. Aram.
Mr. Hastings, from the Committee on the Boundary, made the following report,
which was received, read, and referred to the committee of the whole
affirmative

:

Mr. President: The committee, to whom was referred the subject of the boundary of the Slate
of California, in accordance with a resolution of this House requiring the appointment of a committee of five to report what, in their opinion, should constitute the boundary of the State of California, have had the same under consideration, and beg leave to report the following.
Your committee are of the opinion that the present boundary of California comprehends a tract
of country entirely too extensive for one State, and that there are various other forcible reasons
why that boundary should not be adopted by this Convention. The area of the tract of country
included within the present boundary is estimated to be four hundred and forty-eight thousand six
hundred and ninety-one (448,691) square miles, which is nearly equal to that of all the non-slaveholding States of the Union, and which, deducting the ai^ea of Iowa, is greater than that of the
residue of the non-slaveholding States.
Your committee are of opinion that a country like this, extending along the coast nearly a thousand miles (1,000) and more than twelve hundred miles into the interior, cannot be conveniently
or faiily represented in a State Legislature here, especially as a greater part of the interior is entirely cut off from the country on the coast by the Sierra Nevada, a continuous chain of lofty
mountains, which is covered with snow, and is wholly impassable nearly nine months in the year.
Your committee are also of the opinion that the country included within the boundary of this
territory as now established, must ultimately be divided and sub-divided into several different
States, which divisions and sub-divisions (should the present boundary be adopted) would be very
likely to divest the State of California of a valuable portion of her sea coast.
Your committee
are therefore of the opinion that a boundary should now be fixed upon which will entirely preclude
Another important reason which has aided very much in
the possibility of such a result in future.
producing the conclusion to which your committee have arrived, is predicated upon the fact that
there is already a vast settlement in a remote portion of this territory, the population of which is
variously estimated to be from fifteen to thirty thousand human souls, who are not represented in
this Convention, and who, perhaps, do not desire to be represented here.
'Ihe religious peculiarities of these people, and the very fact of their having selected that remote
and isolated region as a permanent home, would seem to warrant a conclusion that they desire no
direct political connection with us, and it is possible, and highly probable, in the opinion of your
committee, that measured have been, or are now being taken by these people, for the establishment
of a Territorial Government for themselves.
For the above and foregoing reasons, your committee are of the opinion that the following should
constitute the boundary of the State of California, viz
Commencing at the northeast corner of the State at the intersection of the parallel of latitude
forty-two degrees north with the parallel of longitude one hundred and sixteen west
thence
south, upon and along that parallel of longitude to the boundary line between the United States
and Mexico, established by the treaty of peace ratified by the said Governments at Queretaro, on
the 30th day of May, 1848 ; thence west, upon and along the said boundary line, to the Pacific
ocean thence, in a northerly direction, following the course of the Pacific coast, to the said parallel of forty-two degrees north latitude, extending one marine league into the sea from the southern
:

;

;

;
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and including all the bays, harbors, and islands adjacent to the said
coast
and thence, east from the said coast, at latitude forty- two degrees north, upon and along
that parallel of laiitude to the place of beginning.
All of which is respectfully submitted.
L. W. HASTINGS, Chairman.

to the nortliern bouiidary,
;

On

motion, the

House then adjourned

M.

to 8 o'clock P.

NIGHT SESSION, 8 o'CLOCK

P.

M.

Mr. NoKTON, from the Committee on the Constitution, reported the " Executive
Department," which was received, and referred to the committee of the whole.
On motion of Mr. Botts, the House then resolved into

COMMITTEE OF THE WHOLE,
Mr. Sherwood in the Chair, on the report of the Committee on the Constitution.
The amendment offered by Mr. Lippett, yesterday, being under consideration, as
follows

To

:

strike out after the

word

**

purposes," '* and in cases where, in the judgment of the Legislacannot be attained under general laws."

ture, the objects of the corporations

Mr. Botts said I rise Mr. Chairman, to support that amendment. I think, sir, that we have
arrived at an era in the discussion of this Constitution.
The questions that have hitherto been presented to this Convention, although grave in their character, are nothing at all in practical importance, compared with the question now under consideration.
Those points which have been the
main subjects of discussion in the original declaration of rights, although in themselves of momentous importance as great fixed principles, may be regarded as fit subjects for declamation ; for it
does not matter a great deal in my opinion whether they are embraced in this Constitution or not
they have become established truths.
But, sir, we have now come to a question of the most vital
:

—

importance to the interests of the community a question of direct and practical importance, and
one which will be brought home to every man in his daily business relations. I hope we will consider it with all the gravity and deliberation that its character demands.
This Convention should
be willing to spend one or two days if necessary, in the full consideration of the subject.
Sir, there
is not a gentleman on this floor, who has a constituency at home, who will not be made to feel the
effects of his decision on this question.
For my own part, I must apologize to the House in advance, for the crude remarks which I am about to make.
The subject has been brought up in such
a manner as to prevent me firom reducing my ideas to anything like a systematic arrangement. I
am in favor of this amendment simply for this reason that the object of the original section as reported, being to limit the power of the Legislature in the creation of corporations, the clause giving
a discretionary power to the Legislature, entirely destroys that effect, and grants all the power which
it is evidently the object of the section to deny.
Corporations may be formed under general laws,
says the section, but shall not be created by special act, except for municipal purposes, and in cases
where, in the judgment of the Legislature, the object of the corporation cannot be attained under
:

general law.
That is to say, the Legislature shall not erect corporations of a particular character,
unless they choose to do so.
Now, sir, my object is, and I suppose it was the object of the Committee, to prohibit the Legislature from erecting these particular corporations, whether they choose
to do it or not and yet from the section, it is perfectly clear that the discretion is left with the Legislature.
Whatever law they may pass, is constitutional, because the question as to the necessity of
the law is left to the judgment of the Legislature.
There is not a judge in the land who will not
be compelled to tell you that any law erecting corporations under this clause, is rendered constitutional by the act of the Legislature.
There is no check contained in the section. If, therefore,
we are to have this section at all, I would greatly prefer it with the clause stricken out as proposed by
gentleman from San Francisco, (Mr. Lippett.) But I would prefer even to the gentleman's amendment, prohibiting the Legislature from granting any exclusive privileges to corporations at all, by
special act, or any immunities not possessed by the citizens of the State generally.
Corporations
as they were originally known to the Roman law, had several beneficial properties.
One was the
power of succession, by which the property of the corporation does not become subdivided into the
hands of the heirs, but remains subject to the rules of the corporation. Another was, to sue and
be sued in their corporate capacity, instead of being regarded as a partnership merely of individuals. These were the useful properties of these corporations as known to the Roman law.
The institution as it was known when adopted by the common law, had engrafted upon it this doctrine :
that to establish a corporation was the great prerogative of the crown
and it followed soon with
the numerous other prerogatives of the crown, that it was claimed by the crown and certain great
;

;

;

and immunities were given to these corporations. This is the evil which we have followed so nearly in our own country, and of which we have such grevious cause to complain. I
propose now to deny the Legislature the power of creating them for the purposes which we do not
desire, and to give it the privilege of creating them for all useful purposes.
The Legislature should
privileges
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be permitted to grant exclusive privileges to these corporations they are then not only harmIf it be the will of the House to adopt the amendment, and the section as
but they are useful.
amended, I shall propose to follow it up by another proposition, instead of the one that comes afterwards.
But at present, my object is merely to put the House in possession of the principles
which I propose. 1 am opposed to any corporations with exclusive privileges, and especially to
banking corporations. My chief object, therefore, is to crush this bank, monster. I do not believe
that any system you can devise here that does not secure the existence of a circulating medium of
I repeat the proposition, for it may seem a very singular
paper money, will ever put down banks.
one to some members. To put down banks, you must give the people a paper circulating medium.
For twelve years, more or less, my mind has been given to the consideration of this subject. In the
year 1836-7, I witnessed the desolating operations of the banking system in the United States.
My mind has been intent on the subject ever shice. The result of my observation and reflection
has been this- that in a mercantile community, some circulating medium more portable than gold
and silver is absolutely necessary to its existence. Sir, you must give to the people a good circuYou may make all
lating medium of paper currency, or they will have a bad one for themselves.
the provisions in the world that you choose but it you leave a loop-hole, this insinuating serpent, a
circuhiting bank, will find its way through, because of the absolute necessity of the community tor
a paper currency,
liow is it then that we are to effect the object ?
[Here Mr. Botts read a paper, the substance of which was understood to be, that it should be the
duty ot the Treasurer of the State to open a place of deposit for gold and silver, and to issue certificates, of suitable denominations, dollar for dollar on the amount deposited, payable on demand, which
certificates were to circulate as money, beiug secured by actual deposits with the Treasurer, and
!iot

;

less,

—

;

which the State was

to be held responsible.]
greatest genius of the age, a bank man of the very purest water, declared upon the floor of
the Senaie, that the greatest evil with which a country could be afflicted, was an irredeemable

for

The

circulating paper medium.
I do not believe that statesman ever said a wiser or truer thing ; I do
not believe that any bank paper that the ingenuity of man can devise which is not covered dollar
for dollar by actual capital, can be other than the ruinous system to which Mr. Webster alluded.
I do not bfe'lieve it is pjssible to pay three dollars with one.
There may be some gentlemen on
this floor who have had experience in that experiment ; but I consider it the hardest matter in the

Now, sir, that is the foundation of all your circulating banks. I grant you there are times,
these banks have the full faith and confidence of the community, when they can redeem with
a certain portion of gold and silver but when a foreign debt is to be paid, which has usually to be
paid with the products of the country
when these products full short, when your corn crop or tobacco is deficient, there then occurs what is called a run upon the banks. Individuals who have
their debts to pay abroad, unable to purchase cotton or tobacco unless at a very high rate, find it
world.

when

;

;

to export gold and silver.
They come upon the banks, and if, by force of circumstance.=!,
the scarcity in the crops should be general, the banks must necessaranly fail, being unable to pay
three dollars with one.
The consequence is, ruin and desolation are spread throughout the coun-

cheaper

But it is not worth my while here to expatiate on the evils of bank paper. It has been stated,
hope it is true, that a majority of this House are opposed to the system. I hope every gentleman on this floor feels as deeply as I do the ruinous effects of bank paper. I hope there is not
a member present who disguises his opinions, or desires to steal through this House a bank in distry.

and

I

guise.

But, Mr. Chairman,

may

find

bank men

I

aware of it, this vigilant enemy is near them they
and ihey are the sharpest and cunningest of men. I call upon
House to weigh well every word used here. For I tell you, sir, these

fear that, without being

;

in this country,

every anti-bank man in this
banks can creep through an auger hole tliey can get into this country through the smallesfpiace
you ever saw in your life and I will endeavor to show you, when I come to the proper place, that
there is a clause in this bill which will admit tbe enemy I speak ot into our midst.
Mr. Chairman,
I belitve that the framers of the (.'onstitution of the United States were not less aware than we
are of the injurious character of bank paper.
I think you will admit, if you look at the published
debates of that Convention, that there was as much unanimity there as there is here on that subject.
But they unfortunately fell into the error into which I am afraid we will fall, if we are not
extremely carelul. They thought when they had provided that gold and silver com should constitute the legal tender, that they had forever crushed this bank monster.
It did not occur to them
that any man would take bank paper when he might require gold and silver coin.
But they forgot
the superior portability of the paper money would induce men to do what seemed so much against
their interest.
Let us not forget this fact, sir, in forming our Constitution. Let us remember that
we must have a paper circulating medium that it is impossible for any individual to carry in his
pocket twenty thousind dollar^ of gold and silver from one point to another, especially in this
country where the means of conveyance are so indifferent.
Let us remember more, Mr. President;
what will be the result of permitting, as some gentlemen propose to do, every individual in this
community to issue his own individual paper, and put it in circulation as money, depending upon
his own credit for the successful result of the speculation.
Sir, this question of currency is a very
delicate one
it ought not to be trusted in the hands of the community.
It is peculiarly the subject of legislation
it
requires the protection of Government to keep the fountain pure and
healthy,
if you throw open this subject of a circulating medium, as I know it is the desire of
many gentlemen to do if you permit every individual in the community to issue his own paper
;

;

;

;

;

;
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You will have fifty or a hunnotes for circulation as a currency, what will be the consequence ?
dred different currencies in the country. It is a rule in political economy, and none better established, that when there are several currencies existing, the worst will always be in circulation
for the simple reason that, if you have a debt to pay, and you have two currencies in your pocket,
either of which will pass, you will always pay out the worst and keep the best, and what you will
do every other man in the community will do. The worst currency will therefore, unfortunately,
be in circulation, and the probability is that there will be constant failures, and all those concurrent
disasteis resulting to the community from an irredeemable and depreciated circulating medium.
For my own part, sir, I am so far a bank man, that if this privilege is not to be denied to individuals
if individuals are to be allowed to interfere and tamper with the currency of the country
if you
will not restrain them by legislative enactment, I know of but one other way, and that is the restraint imposed upon them in the United Slates, which is better than none, bad as it is
the restraint
Sir, you have never attempted this exof a corporation imposed upon them by the Legislature.
periment yet. Let it not be said that there are portions of the United States in which individuals
have been permitted to emit their own paper, and make it the circulating medium. Wherever it
has been done, individuals have been overshadowed by large associations, the emission of whose
paper has expelled the minor paper. This must be the inevitable result. If you remove the check
upon the issue of pnper as a currency by corporations, you must go one step further, and remove
You must not only prohibit corporations from doing it, but a'so individuals. Why
the evil itself
What are the evils proceeding from the
not as much an evil in the one case as in the other?
emission of paper money by corporations which would not exist if that corporation were a partI cannot see, for my lite, how th.se evils would be lessened in that
nership, or smgle individual?
way. However, I am free to admit that the remarks which I am making would be more appropriate when we come to that particular part of this portion of the Constitution which treats of corFor the present I shall confine myporations in general, and banking corporations in particular.
1 propose to amend it by
self simply to the point presented in the clause under consideration.
prohibiting the Legislature from granting any particular privileges or immunities to any corporaThis is not merely a different wording, it is substantially a different thing betions whatever.
cause that clause, even with the amendment of the gentleman from San Francisco, (Mr. Lippett,)
does allow the Legislature to make corporations by special laws, but it does not do what I propose.
I want to prohibit the Legislature from gaming
I want to make a general law for all corporations
that is to say, if a railroad should be
to any corporation any peculiar privileges or immunities
proposed from Monterey to San Francisco, a general law incorporates the company, or the company becomes a corporate body under a general law. Let them make the road as fast as they see
but do not permit the Legislature to grant them the sole privilege of this railroad for the next
fit
We have all seen how unwisely this power has
forty, fifty, or hundred years, as the case may be.
been used how hkely it is to be abused. I could produce instances of thousands of evils resultI propose, therefore, to inhibit it altogether.
I propose to
ing from its abuse by the Legislature.
Limited
pass a general law which will save all the expense of constant legislation on this subject
corporations may be permitted but what shall be the nature of
partnerships may be permitted
Simply those useful principles which belonged to them in their original simthose corporations?
To that original simplicity I would return. I would bring back corporations to what they
plicity.
were under Roman law, and what they ought always to have remained. You have then a creaBy this section, as
ture that is useful to you as a servant, instead of being to you a tyrant master.
amended, corporations may be created by special act for municipal purposes. With respect to this
clause, I have only to say that I have seen myself some of the most tyrannical violations of the
I have seen a despotic
rights of the people result from these charters for municipal corporations.
government created in the powers granted to municipal corporations. My desire is that the character of these institutions shall not be inconsistent with the republican principles laid down in our
Constitution and that the powers of these corporations, if granted at all, shall be strictly limited
I have seen the most complete and despotic power«given by this provision.
to municipal purposes.
I have seen a majority in the Legislature compel the minority to subscribe to some magnificent
scheme of internal improvement. I have seen men beggared against their will in this way.
For this reason I desire that these powers shall be confined strictly to municipal purposes.
;

;

;

;

;

;

;

;

;

—

;

;

Mr. NoKTON. 1 do not propose to discuss at length all the questions suggested
by the gentleman, (Mr. Botts.) I have no particular objection to the amendment
proposed by my colleague, (Mr. Lippetl,) to the section under consideration.
I
thought when the report was made, and I still think, that the section as it stands
It provides for the passage of general laws
not only just but a very proper one.
granting corporate privileges, and in some cases where, in the judgment of the
Legislature, the object of the corporation cannot be attained by general laws, although it may be perfectly legitimate and proper, it provides that special acts may be
I do not believe, sir, that a body of men coming directly from the people
passed.
They are too closely
are going to do what they know the people do not desire.
connected with the people themselves they come too directly from the people,

is

;
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and are going to return too directly to them, to do anything that in their opinion,
and in the opinion of the people, is not to the interest of the community and perI have no doubt that under this section every object of a
fectly correct in itself,
corporation that can be attained under general laws will be so attained, and that
it would be very seldom special acts of the Legislature, granting corporate powBut I believe such cases may arise. This was the opinion
ers, would be passed.
of the Committee, and this was the reason why the section was introduced.
But
if,
in the judgment of this House, it is inexpedient to give the Legislature any
power to pass special acts, I would then be willing to take the section as it stands,
I am not so much afraid, as some gentlemen
so amend it, and let it bo passed.
seem to be, of these corporations. JL do not believe that they are an injury to the
on the contrary, I believe them to be a most essential benefit, tor the purpublic
pose of developing public enterprise, facilitating improvements, carrying on business, and affording investments for capital, when a greater amount is required
than can be commanded by single individuals or limited partnerships, as in the
case of railroads, turnpikes, insurance companies, cemeteries, and numerous other
beneficial purposes.
At the same time I am in favor of having these corporations
;

so created as to render them perfectly safe.
I believe the section introduced in
the report of the Committee, guarded as it is, will be entirely safe.
I go for
throwing around them all necessary restrictions. But, sir, I am decidedly opposed
to the

place,

proposition of the gentleman from Monterey, (Mr. Botts.)
In the first
see no possible good that can result from it.
You declare here in the

I

organic law of the land, that the people shall have the power to associate together
for the purpose of doing any legitimate act.
They have that power without declaring it in your Constitution.
The gentleman from Monterey supposes a case.
We wish to build a railroad from Monterey to San Francisco. I consider in that
instance that it would be necessary to have an act of incorporation, granting privileges not possessed by individuals, so that the corporation might lake land belonging to individuals for the use of this road, by paying them a proper equivalent.
Let private individuals attempt to do this; they cannot go on your land and take ah
acre or foot of it unless you are willing to dispose of it.
A great public benefit
would therefore be defeated. Under a general law of incorporation they can take
this land by paying the proper equivalent for it
and it is perfectly right, for the
public good, that they should possess this power.
In such cases it is necessary,
and it may be necessary in a great many more. This provision does not give to
corporations, or to any particular set of men, exclusive powers.
Corporations are
created under general laws passed by the Legislature.
It is not any particular
set of men who obtain the privilege.
Any persons who choose may get together
and form a corporation, under general laws, with these privileges. It is perfectly
right that they should possess these powers ; they are conferred upon corporations
for the benefit of the people
they enable persons of limited means to combine
and accomplish great public works by a consolidation of capital. If you place
around them such restraints as will render them safe, I can see no possible reason for prohibiting institutions of this sort.
The gentleman has given us a lengthy
argument on banking. There is nothing in this report to favor the system of
banking.
No man has advocated the banking the system on this floor. I now
disclaim any intention on the part of the Committee to introduce, secretly, any
clause in the Constitution that will favor that system.
It is not necessary to repeat the arguments which have been urged upon that subject.
Mr. BoTTs. I expressly disclaimed any remarks of that kind, in reference to
this clause.
I said that banks might steal into our Constitution in spite of the
;

;

vigilance of the Committee.

Mr. Norton. I did not intend to say you made any reflection upon the ComIn regard to restricting the powers of municipal corporations, to which
the gentleman referred, I believe the subject is fully covered in section 37
mittee.

:

"It shall be the duty

provide for the organization of cities and incorporated
llages, and to restrict their powers of taxation, assessment, borrowing money, contracting debts.
of the Legislature to
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and loaning their credit^ so as to prevent abuses in their assessments, and in contractirtg debts, by
such municipal corporations."

gives the Legislature the privilege of incorporating, for municipal purposes, towns and villages, and at the same time so to
I believe
restrict their powers as not to render them oppressive upon the people.
privileges,
corporate
these inthen, with general laws for the purpose of granting
themselves,
but
corporators
to the
stitutions will not only be a great benefit to the
men.
All
persons
who
of
set
and that they will not favor any
people at large

That covers

the whole ground.

It

;

choose can employ their capital
efit

in this

way

for their

own

benefit,

and

for the

ben.

of the people at large.

Mr. Jones. I merely rise to say that I anj in a quandary, and while the amendment is being translated for the Spanish gentlemen, I will endeavor to explain
what it is. I must protest against the course of my friend from Monterey, (Mr.
If he had made it this morning it
Botts,) in making his speech this evening.
would have been all right. I thiidc I have discovered in this article, reported by
Now, in pursuance of this
the Committee, a very rine opening for a small bank.
idea, I have even gone so far as to draw up a lac simile of one of my bank bills
over a certificate of deposit. If the bank could be got up on this principle, I have
no doubt it would be a very respectable fiscal agent.
[Here Mr. Jones exhibited an etching of a bank bill, designed in pursuance of
the power which he contended was conferred upon him under this clause.]
This is a bank bill to all intents and purposes, although it professes to be noth.
It is a very excellent and beautiful circulat.
ing more than a certificate of deposit.
and any number of gentlemen, under the head of an association for
ing medium
the deposit of gold and silver, might very well make and issue such a circulating
medium. No court in the country could condemn tl^em for it.
Mr, Shannon. I call the gentleman to order. He is not speaking on the subThe debate is on the 3lst section, and not upon the secject before the House.
tion which comes up afterwards, relating to the establishment of associations for
;

the deposit of gold and silver.

The Chair

stated that,

owing

to the latitude of

debate customary in Committee

of the Whole, it had not attempted to impose any restraint upon gentlemen
who had availed themselves of the privileges usual in bodies of this kind. The
Chair considered that as one part of the subject had a direct bearing upon the other
parts, it was not out of order to discuss the whole.
Mr. GwiN had always supposed that the object of a Committee of the Whole
wao to allow the fullest and v^ idest discussion on all subjects appertaining to the

He desired that every gentleman should have liberty to
business of the House.
fully
and freely, without the restraints necessarily imposed,
speak his sentiments
thoro»»ghly discussed in Committee, and come up for
been
have
when the subjects
the House.
I hold the whole system to be embodied in the different sections.
The adoption of one leads necessarily to the adoption of another. I am compelled,
If I hold the system to be
in discussing the subject, to take up the entire system.
either at the fail or the
it
right
to
attack
radically wrong, I hold that 1 have a
beginning,
I have a right to exof
the
head.
If I choose to expose the absurdity

final action in

Mr. Jones.

was going to remark that I thought I had seen
in the amendment of the gentleman from San Francisco, (Mr. Lippett.) a complete
knockdown to all speculati -ns but a section comes up in the rear of it, which
Now I have this to say, I will take this circulating medium
destroys all its force.
which I hold in my hand, and make it pass, throughout the State, to all intents and
purposes as bank paper, and no Court of Justice will decide it to be illeg^al or unIt will be the worst and most irredeemable bank paper ever inconstitutional.
I can see no difference between certificates of deposit
flicted upon a community.
and bank paper. I should think the man who would vote for these certificates,

pose the absurdity of the end.

I

;

would vote

for a

bank.

jl

[
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Mr. Tefft called for the question.
Mr. BoTTs said he did not believe the House was prepared for the proposition
which he had submitted in the course of his remaiks. He would therefore withdraw it, with the intention of offering it in the House instead of the Committee,
leaving a few days for reflection.
The question was then taken on Mr. Lippett's amendment, and it was adopted.
The question recurring on the section as amended, it was adopted, as follows
:

Corporations may be formed under general laws, but shall not be created by special act,
All general laws and special acts, passed pursuant to this section,
except for municipal purposes.
may be altered from time to time or repealed.
31.

The question was then taken without debate on the 32d and 33d sections, and
they were adopted, as follows
32.' Du€s from corporations shall be secured by such individual liability of the corporations, and
:

other means, as may be prescribed by law.
33. The term corporations, as used in this article, shall be construed to include all associations
and joint stock companies having any of the powers or privileges of corporations not possessed by
And all corporations shall have the right to sue, and shall be subject
individuals or partnerships.
to be sued, in all Courts in like cases as natural persons.

The 34th

section being under consideration, as follows

:

The

Legislature shall have no power to pass any act granting any charter for banking purposes; but associations may be formed under general laws for the deposit of gold and silver.
34.

Mr.

GwiN moved
He had a

section.

to strike out all after the

substitute to propose,

word "purposes,"

to the

end of the

but to avoid embarrassing the question

came up for consideration.
would simply remark, before the vote is taken, that the object
of this section is to affljrd protection to deposits of gold and silver.
I, as an individual, may keep an office of deposit, receive gold and silver, and issue my certiNo Legislature, no Constitution, can prevent me. Associaficates of deposit.
tions may do the same thing, and you cannot prevent them.
Your laws can preThe object of the section is to give to
vent them, for they have a right to do it.
the Legislature the power of providing, in such manner as it may deem best, for
Now, if laws can be
the protection of persons in the deposit of gold and silver.
-passed affording this protection, rendering the depositories perfectly secure, it is
much better than to depend upon individuals, upon whom no restriction is placed
by the Legislature. This is all that the section attempts to attain.
Mr. GwiN. It covers a great deal more ground than that. Banks can grow
up under it—^banks of the worst kind and for this reason I move to strike it out.
It
I have heard one argument in favor of it, which may be worthy of notice.
is said that after we grow up to be a large commercial community, say in two or
three years hence, such associations wjli be absolutely essential to the transac-

would not submit
Mr. Norton.

it

until the last section

I

;

tion of business.

will

meet

in

Sir,

long

before this necessity exists the

Convention and make another Constitution.

people of California

In the

mean

time,

when

no pressing necessity for associations of this kind, I think it of the utmost
importance that such a provision, upon which there is so great a difference of
I have heard a good deal of the
opinion, should not appear in this Constitution.
exchanges of the country, and the necessity of these associations to carry them
on. Look at the Island of Cuba, sir at Havana, where they collect eleven millions
The income of that city is eleven millions and yet they have nothing
annually.
The State that includes the
of the kind there— nothing in the shape of banking.
great commercial emporium of the valley of the Mississippi has inserted in her
late Constitution a provision prohibiting stich associations forever.
It is my solemn
conviction that banking institutions may spring up under this section.
I look upon
it as a duty that we owe to the country to strike it out.
If the people want it hereafter they will put it in another Constitution.
Let us not do it; let us be as nearly
unanimous in regard to this Constitution as we can. There is a solemn conviction on the minds of the members of this Convention that any thing that gives the
9
there

is

^

;

;
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shadow of power to create banking institutions would be most injurious
Let us, in accordance with that conviction, exclude fror^ our
consequences.
Constitution whatever may, by possibility, produce that effect.
Mr. Tefft. I am convinced there is an honest difference of opinion in regard
I believe that each member on this floor has the good of Califorto this matter.
Committee, I am sure, had no intention of reporting in favor
view.
in
The
nia
There was a general feeling on the part of the members
of the banking system.
against permitting banks of any kind to be created under the powers granted to
the Legislature.
I entertained the belief when the sul>ject first came up, and I
still hold the same opinion, that the powers granted under this section cannot be
abused.
I believe such associations to be actually necessary in this country at the
that we need not wait for any future period to render them necespresent period
The fact that associations for the deposit of gold and silver now exist, is
sary.
They will continue to exist; they must
sufficient proof that they are necessary.
community
requires
them. I look upon this clause as
continue as long as the
slightest

in

its

;

merely affording the additional security of legislative protection to the individuals
I should most assuredly vote for the rejection of
depositing their gold and silver.
this article, did 1 believe f^jr a moment that bank paper could be issued under it;
but as I do not believe such to be the effect, I feel constrained to vote for retaining
it as a necessary provision of the Constitution,
Mr. Halleck. I agree with the gentleman last up, as to the necessity of this

The Committee were unanimous in their desire to prohibit banks for
When this article was introthe circulation of bank paper, properly so called.
duced, I made inquiries of^ persons engaged in business as to the necessity of
some legislative action on this point, and the propriety of providing f<)r it in the
Constitution.
I was informed that such necessity did exist ; and I believe the
provision.

N

general feeling of the business community would he
fore vote against the

be necessary,
this

amendment

in favor of

it.

I

shall there-

striking out the last clause of this section.

in order to prevent the circulation of

clause, to add further restrictions, let us do it.
is an obvious necessity for these associations.

There

If

it

bank notes springing out of
It

can very easily be done.
exist already; and it

They

proper they should be put under the direction of law, for the security of persons
If we pass the section as it stands, we can easily introduce afdeposits.
ter it such prohibitions against the circulation of paper of any description as the
is

making

House think

proper.

I shall detain the House but a few moments on this section.
I think
hardly fair that two or three should speak on one side without something being said
on the other side. The latter clause of this section contains, in my opinion, a sysWhat responsibility are they to
tern quite as dangerous to this country as banks.
have? What is to prevent these associations from speculating on the money in
We are told that there will be guaranties provided by law.
their possession ?
If we do, why not trust the whole
Sir, I don't want to trust it to the Legislature.
subject
why put these restrictions upon the Legislature ? W^hy not submit the
whole banking system to the discretion of the Legislature ? VVe are guarding
we are not making provisions for good ones, if
here against bad Legislatures
we supposed them to be as wise and virtuous as they are represented to be by some
gentlemen, we would put no restrictions upon them whatever. 1 want to see reare told that associations for
strictions effective, and not merely nominal.
be
governed
by
silver
must
law
deposit
of
gold
that this subject requires
and
the
governed
it
is
by
law
the
kind of law it is govprotection.
best
legislative
Sir,
the
that
man
pay
or loose his property
law
shall
debts,
by
a
his
which says
erned
institution
by special act
his
But
you
build
up
personal liberty.
an
and perhaps
he
is
entitled
by
act
to receive
special
you say
you build a man's reputation up
not
does
Sir,
man
who
wealth
standing
require
legislative
a
has
and
deposits.
enactments to make the community trust him. These deposits, if you leave them
alone, will go where they ought to go ; they will go into the safest and most re-

Mr. Jones.

it

—

;

We
;

;

—

:

https://www.archive.org/ [Interent Archive - a nonprofit131
digital library offering free universal access to books.]

can be found. You are
Will
you say that these
tive enactment.
How in the name of Heaven
of deposit.
Will you say that they shall
certificates ?
liable places that

not required to set

men up by

legisla-

associations shall not issue certificates
will these deposits be proved, unless by

word them so and so, put a picture
on one corner, and make them look as much like bank bills as they please? You
can do no such thing. They must become a circulating medium. These assoThere
ciations must enter into commerce, otherwise they cannot be supported.
is not a man in the community who would pay two or three per cent, to have his
money kept and guarded. But these depositories these traders upon borrowed
these men of small means combined together under legislative sanction
capital
They will solicit ihem at a premium. They will not
will pay for these deposits.
for they cannot afl()rd it.
On the contrapermit them to be idle in their vau'.ts
If they are untbrtunate, ihey will apry, they will engage in active speculation.
peal to this section and say they are individually liable to the amount of their
I want a man
Sir, I want a man to be liable under the law as it exists.
stock.
don't
want
him
five thousand
be
compelled
to
pay
it.
I
to
pay
who owes a debt to
five
thousand, and leave his creditors
when he owes fifty thousand, pocket the forty
not

—

—

—

to suffer for their credulity.

The question being on the amendment of Mr. Gwin, to strike out the latter
clause of the section, it was decided in the negative, by ayes 18, noes i9.
The question then recurring on the adoption of the 34th Section,
Mr. GvviN offered the following amendment as a portion of the same section
:

"And the Legislature shall pass penal enactments for the punishment of the officers and stockholders of any association that may be formed under the authority herein granted, or any other
person or persons who shall be convicted of making, issuing, or putting in circulation, any bill,
check, ticket, certificate of deposit, promissory note, or other paper, or the paper of any bank, to
circulate as

money."

Mr. Semple. I had not intended to make any further remarks on this subject,
under the impression that it was sufficiently discussed. I voted to strike out the
I cannot support this amendlatter clause of this section, but there I must stop.
to
prevent any thing like bankment. 1 am in favor of all necessary restrictions
but I think the present restriction would be utterly impracticable.
If we
ing
;

form associations, it will be absolutely necessary that they should issue certificates.
We must have these evidences of deposit to put in our pockets, and sue them
upon if they refuse to pay. If the managers of these associations choose to put
pictures upon their certificates of deposit; il they put the goddess of justice on one
corner, and a grizzly bear on another, 1 would be unwilling to make it a penal
enactment, not because I am in favor of the circulation of this sort of money, but
because it would be utterly impracticable to prevent the issue of these certificates.
If I had ten thousand dollars which I desired to deposit with a friend, or associashould certainly require some memorandum acknowledging
I had that, it would
be very hard indeed if 1 should not
selling
it,
without
subjecting
privilege
of
myself to penal law. Such a
have the
be
impracticable.
Suppose I have no other means ? I must
restriction would
sell it to pay my necessary expenses, or dispose of it in some shape or other.
I
carry it to some gentleman in town and ask him to give me the money for ittion, or corporation, I

the deposit

;

and when

But, for doing this,

I

am

Convention

liable to

be put

in the penitentiary.

If

it

be the disposi-

they must be permitted
i voted against all the preceding articles beto issue certificates of deposit,
but this section would be an absurdity
cause I want no banks or bank paper
with the restriction proposed.

tion of the

to permit these

associations at

all,

;

If it
I am sorry the gentleman flinches so soon in the argument.
not intended to pass the certificate of deposit for money, there is no restriction.
No man maintains that it should be used as a currency. If, therefore, it is not in-

Mr. Gwin.

is

to make a currency of it, what objection can there be to provide in this
section that no paper shall ever circulate as money, and if it is done, that it shall

tended
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Gentlemen talk about depositing gold and silver and receiv-Why, sir, deposits to the
ing certificales as indispensable proof* of the deposit.
amount of millions of dollars are made without cerfificaies. If you want to use
your money elsewhere, you get a bill of exchange. The commercial business is
There is not one out of a hundred cases where cercarried on by hank books.
tificates are issued.
In this country a man can carry enough of gold to pay his exIf it is the intention of gentlemen, by inserting this
penses, without such papers.
section, to prohibit the circulation of paper money, the clause which I propose
will be actually necessary to carry out the object
hut if certificates of depositary
to be used as they have been used under similar associations, if they are to be
passed as money, they will vote for the section as it stands. 'I^hose familiar with
the banking era of 1834, "35, and '38, know that certificates of deposit and'post
notes were circulated to the amount of millions of dollars, for the purpose of avoidThere were several banks in the District of Columbia whose charing the law.
The most extraordinary exertions were made to re-chaiter
ters expired in 1839.
them. At one time they even attempted to accomplish the object by tacking a
provision for their continuance to the appropriation bill.
When the charters expired, they transferred over to trustees the whole of their assets, and now they
are transacting business as they did before, although they have n-) authority under
The greatest caution is necessary to prevent assothe law to is^^ue bank paper.
ciations of this kind from encroaching upon the rights of the people.
I trust, sir,
that every member of this Convention who does not intend that paper money shall
be a penal offence.

;

be

issued, will vote in favor of the

amendment.

in a court of justice upon exI have seen the result of a trial
actly such a penal clause as is proposed by my friend from San Francisco, (iVTr.
Gwin.) I have seen a penal law which prohibited an individual from issuing his
promissory note, check, or bond, for the purpose of circulating as money It turned, as it ought to have turned, simply upon the intent.
All the circumstances
under which these shinplasters were issued went to the jury. The individual
had issued his checks in printed form, in great numbers, and of small denominaFrom these circumstances it was evident they were intended to circulate
tions.
They could come to no other
as money, and the individual was accordingly fined.
The paying of a washerwoman's bill, or board bill, or any other,
conclusion.
such as the gentleman from Sonoma (Mr. Semple) referred to, is not such a cirBut there may be circumstances,
cumstance as would lead lo this conclusion.
and they do exist, such as every gentleman tiere seems desirous to provide against.
It is the wooden horse
I look upon that clause, as it stands, as fraught with evil.
introduced by the Greeks within the walls of Troy, from the body of which will
come forth thousands of armed men. Sir, I fear the (irreeks when they profler
gifls, and I very much- fear there are Greeks in the midst of us.
Mr. Tefft. I consider the gist of that amendment, as offered, a fair test of my
sincerity.
I am entirely and absolutely opposed to the circulation of any sort of
bank paper. But if I do not misunderstand the effect of the amendment I shall
I was in Wisconsin when the first Convention was called to
certainly oppose it.
In that Convention there were some of the
form a Constitution for that State.
strongest anti-barik men I ever knew, and a clause was inserted in the Constitu-

Mr. BoTTS.

any kind of bank paper. They made it
a penal offence for any person to have in his possession a bank bill, or attempt to
Anotber Convention was
pass it. That Constitution was rejected by the people.
called, and that Convention inserted in the Constitution an article precisely simiNow, I am willing to go as far as the gentleman
lar, omitting the penal offence.
from San Francisco, or any other gentleman, in prohibiting banks or the circulation of bank paper, but I cannot vote for the amendment making it a penal offence
The question of currency is one of momentous
to pass a certificate of deposit.
subject
It should never have been made a party question in the States
import.

tion providing against the circulation of

—

to the fluctuating influences of political factions.

The

financial policy of a coua-

*

i
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is too intimately associated with the best interests of the people to be rudely
touched.
It is only by carefully observing the different systems which have been
in operation that we can arrive at a just estimate of what it is our true interest to
adopt.
I am very sure, sir, that no member of this Convention can be blind to
the disastrous results of the banking system, where it has been subjected to the
Nor do I believe,
test of experience, as in the late era. of our banking history.
whatever opinions gentlemen may have held in the parent States, that there is
any latent desire on the part of any member of this Convention to introduce the
system into this country.
I think there is no dissimulation on this subject, for if

try

ever there was a country on the face of the earth designed by the Creator to have
We have not been so richly gifted with the prea metallic currency it is this.
It
cious metals for the purpose of introducing a fictitious medium of circulation.
is not for us to turn from those n^sources which nature has placed within our reach,
and enter upon a policy so clearly in opposition to our interests. But, in attempting to effect the object which we all have in view, we should carefully avoid running into the other extreme of excessive and onerous restrictions, which, from the
necessity of the case, can only result injuriously to the commercial interests of
the people.
No legislation which goes beyond judicious limits, or makes it a
penal offence to exercise rights so generally acknowledged, can have a beneficial
effect; nor will it in any degree tend to lessen the evil v.'hich it is our desire to
avoid.
The absolute necessity of permitting the transfer of these certificates of
deposit, for the legitimate purposes of business, and the impracticability of administering penal laws for the punishment of persons who may so dispose of them,
are sufficient reasons, in my opinion, why this amendment should not be adopted.
Mr. Semple. I do not wish to detain the House, but I desire to be fully understood on this subject.
With regard to the manner in which business is transacted
in the Island of Cuba, it is the custom there for every merchant, who has reputation enough, to receive deposits.
I know no better v.'ay to explain the operation
of the system than to state my own experience.
I visited Cuba in company with
Our money consisted of gold and silver
a family
a sick gentleman and his lady.
and Alabama bank bills. The bank bills were worth nothing there.
We went
to one of the best merchants, deposited our specie with him, and told him that some
of the money we wanted in a large amount to pay our expenses home, but the most
of it we wanted to defrav our immediate expenses.
He gave us certificates of deposit as low as five dollars— some of ten, twenty, and fifty dollars, for temporary
With these we paid our board and ordinary expenses. The whole check for
use.
the large amount which we required for expenses home was given in duplicate.
The certificates only went as far as his acquaintance reached. We passed them
seventeen miles out in the country where we had occasion to use them.
That is
the system upon which business is conducted in Cuba.
They never had a bank,
and never carried on banking. In this country, if we have associations of deposit,
we must have certificates. The gentleman (Mr. Gwin) says this is done by bank
books.
That is in cases where the same individuals or firms make deposits almost
every day.
But suppose I arrive at New York a stranger, and want to deposit my
money. I have no bank account, and do not desire to open one. I take a certificate (jf deposit and put it in my pocket.
This I believe is the course usually pursued.
Another thing: I have seen the banks in Alabama give certificates of deposit to be
sent to the East
not drafts, but pure certificates.
A laboring man who worked
for me wanted to know how he was to send seventy or eighty dollars to his wife
in Philadelphia.
I went to the bank with him, but the teller said the amount was
too small for a draft.
To accommodate the man, he took the money and gave him
a certificate of deposit, which certificate was cashed by a bank in Philadelphia.
Now, sir, if you make it a penal offence for a man to carry a certificate of deposit
in his pocket, I think it will be a very dangerous provision.
This Constitution will
be rejected by the people. I think I shall vote against it myself when I get home.
He may or may not intend to circulute it as money. The only proof of his inten-

—

—

—
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tion

is

the fact that he has the certificate in his pocket.
I contend, that to make
would not only be unjust and impolitic, but would jeopard the

this a penal offence

Constitution

itself.

Mr. GvviN. I do not intend that the vote shall be taken on my amendment unEvery person who has any knowledge of commercial
der a misapprehension.
affairs knows that what the gentleman from Sonoma (Mr. Semple) refers to in
the Island of Cuba is a mere matter of convenience in the al)sence of banks.
It is
the commercail way of transacting business, and as a certificate of deposit in a
commercial point of view, it has no bearing upon the point at issue. It is not circulating it as money to transfer it from one portion of the country to another.
It
it is commercial paper for commercial puris purely a commercial transaction
But if the gentleman deposits $1,000 and takes out a thousand dollars in
poses.
five and ten dollar notes, expressly to circulate as money, and puts them in circulation throughout this country, then it is mone}', and that is what this amendment
As to the necessity of these associations for the benefit of
is intended to cover.
the commercial community, it is notorious that they ai e not wanted.
In San Francisco there are associations now, that, instead of charging for the deposit of gold
and silver, are willing to pay a premium on deposits. No commercial community
;

requires any legislative interference with their manner of depositing.
What the
gentleman speaks of as to the convenience, in the case to which he alludes in Alabama, refers merely to a bank check. It is not money, and it is not circulating
it as money to send it from Alabama to be paid in Philadelphia.
This amendment
is to prohibit the circulation of certificates of deposit as money.
Mr. Halleck. Several gentlemen who have agreed to these sections as they
"were first offered by the Committee, and who are very anxious to obviate the objections which have been made, have proposed an amendment very slightly differing from the amendment of the gentleman from San Francisco, in order that there
may be unanimity not only in the Committee, but in the House and out of the
House, on this subject. I now offer it as an amendment to his amendment, putting in the restrictions which he has there, }»ut not making it a penal offence.
This amendment is to commence after the words as they now stand in the section,

as follows
But no such
:

cate,

association shall make, issue, or put in circulation, any bill, check, ticket,
promissory note, or other paper, or the paper of any bank, to circulate as money.

certifi-

Mr. BoTTs. I should like to know, if that amendment is adopted, what would
be the result if any individual should issue paper under these circumstances. I
that is the only resuppose you would say it was a violation of the Constitution
straint or punishment so far as I can see.
I submit it to gentlemen who honestly
:

want some restraint, if that satisfies them ?
Mr. Hastings. The gentleman will see, upon a
position that individual would place himself.

He

little

further reflection, in

violates the Constitution,

what
it

is

but he is subject to any law that the Legislature may ena:'t to punish him.
are forming an organic law of the
The Legislature may make it penal.
The Legislature may pass such laws
State, and not passing penal enactments.
We are not
as it deems necessary to sustain the provisions of the Constitution.
legislating; nor were we legislating, as the gentleman from Monterey justly contended, when we were debating the bill of rights.
Has the nature of our duties
changed because we have arrived at another part of the Constitution? I think
such a doctrine as that will hardly be maintained.
I am prepared to vote for the
amendment as it now stands.
The question being on Mr. Halleck's amendment to the amendment offered by
Mr. Gwin, it was adopted.
Mr. Gwin's amendment, as amended, was then adopted.
The question then recurring on the 34th section, as amended
Mr. DiMMicK. It seems that we have now arrived at the main question before
It introduces a proviI am opposed to the adoption of that article.
the House.

true

;

We

;
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sion which I consider dangerous and unnecessary.
has been transacted very well so far, without associations of this kind, created by
Private individuals have accomplished all that is intended,
legislative enactment.
or can be done, by such associations as are

now

to

be incorporated by the Legisla-

ure. Individuals a» the present time receive money on deposite and issue certificates;
which amount to nothing more, in my opinion, than evidence in the possession of
the holder that he has at such a place deposited so much money.
What will your

The individual brings his money
incorporated associations do more than this ?
and deposits it he will receive a certificate, which is evidence ot the deposit.
Now, sir, 1 contend that an individual can receive money on deposit chea*per than
an association. He is not compelled to devote all his time to this business. An
its President, Cashier, Teller, and such others
association must have its officers
These officers must have large salaries for their support
as may be necessary.
When
for people who enter into associations of this kind do so (o make money.
all these items of expense are combined, the result will be that a proportionate
tax must be levied on the money deposited.
Individuals in San Francisco, I am
informed, now tax in proportion to the money deposited, where they receive it
simply on deposit; but where they have the privilege of investinjr it in their business transactions, they charge nothing.
In the latter case, if the money is destroyed, the person who deposits it loses it in consequence of there being no consideration ; but in the other case, where he pays for his deposit, the individual
who receives it would be held accountable, becanse he undertakes it for a consideration.
I conceive, sir, that individual enterprise can do more than these corporations, which it is intended shall be authorized by law.
The object can be accomplished ofi better terms, because their expenses are less, and the community
will always know wherf to find the most reliable places of deposit without legislative interference.
Why then encumber the Constitution with grants of power
which can have no beneficial effect ? I consider that this clause is only an encumbrance to the Constitution, and shall therefore vote against its adoption.
The section, as amended, was then read by the Secretary and adopted, as follows :
34. The Legislature shall have no power to pass any act granting any charier for banking purBut
poses but associations may be formed under general laws for the deposit of gold and silver.
no such association shall make, issue, or put in circulation, any bill, check, ticket, certificate, promissory note, or other paper, or the paper of any bank, to circulate as money.
;

;

;

The

que&tion being on the adoption of the 35th section, viz:

The

LfCgislature shall have no power to pass any law sanctioning, in any manner, directly
or indirectly, the issuing of bank notes of any description.

35.

Mr. Hastings said it contained, substantially, the same prohibition as that
which had just been adopted. He therefore moved to strike it out.
Mr. Halleck was also of opinion that the two sections covered the same object, and therefore concurred in the propriety of striking out the latter.
Mr. Hastings compared them and, the question being taken, the 35th section
;

was

stricken out.

Mr. WozENCRAFT offered the following in lieu of the section stricken out:
The Legislature of this State shall prohibit, by law, any person or persons, association,

35.

company,or corporation, from exercising the
money.

privileges of banking, or creating paper to circulate as

Mr. Jones. I voted in favor of striking out the 35th section for the express
The Compurpose of proposing that which my colleague has anticipated me in.
mittee has at length get itself into the predicament of having prohibited the Leand, at the same time,
gislature from granting any charter for banking purposes
tacitly allowing any person or persons, associations or companies, except those
particular associations named in the article just passed, to exercise any of the privileges of banking.
I claim to understand English when it is read to me plainly;
and I think if gentlemen will closely examine this section they will find that interpretation to be a just one.
There is no prohibition against banking, in so far as
;

:
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it

refers to associations for other purposes.

section, as

amended and

I

ask for the reading of the whole

passed.

The Secretary thereupon read the 34th section.
The question then being on the 35th section, as proposed by Mr. Wozencraft, it
was adopted.
The 36th section of the report of the Committee being under consideration, as
follows

:

The

36.

stockholders of every corporation or joint stock association shall be individually responin any such corporation or associa-

amount of their respective share or shares of stock
allots debts and liabilities of every kind.

sible to the

tion for

Mr. Jones moved

to strike out the section

and insert the following; which was

adopted, viz

Each stockholder of

36.

a corporation or joint stock association shall be individually and perall its debts and liabilities.

sonally liable for his proportion of

The

37th and 38th sections were then passed, without debate, as follows

:

be the duty of the Legislature to provide for the organization of cities and incorporated villages, and to restrict their powers of taxation, assessment, borrowing money, contracting
debts, and loaning their credit, so as to prevent abuses in their assessments and in contracting debts
by such municipal corporations.
38. In all elections by the Legislature the members thereof shall vote viva voce, and the votes
shall be entered upon the journal.
37.

It shall

Mr.

No

Ord

then offered the following

:

person, while he continues t> exercise the functions of a clergyman, priest, or teacher of

any

religious persuasion, society, or sect, shall be eligible to the Legislature.

Mr. Norton. You might as well say a lawyer should not have a seat

in

the

and

re-

Legislature.

Mr. Jones.

If this question is to

be debated,

I

move

the

Committee

rise

port progress.

The motion was decided in
Mr. Shannon. I voted the

the negative.
other day against introducing restrictions of this
have no right to dictate to the people what
character in the Constitution.
I am in favor of leav.
shall be the professional character of their representatives.
ing it to themselves to determine from among what classes or professions they
If they think fit to seshall select persons to represent them in the Legislature.
Why, sir, you are assuming despotic
lect a priest, let them do so if they choose.

We

powers when you attempt, through your Constitution, to
This was one of the
not select their own candidates.

tell

the people they shall

restrictions contained in

the old Constitution of New York ; but which, with all other restrictions of that
It was regarded there ascharacter, was stricken out by the Convention )f 1846.

an anti-republican principle and

with the spirit of our instituhave a right to select their representatives from whatever profession or class of society they choose,
I shall oppose the introduction of the proposed section.
tions.

Upon

totally inconsis ent

this bi'oad principle, that the people of the State

by inserting the words " Lawyers, physiwe must act
impartially and exclude other classes of men.
Mr. Shannon. Will the gentleman be so good as to introduce " miners " in
Mr. Hastings.

I

move

cians, or merchants."

his list

to

amend

it

If ministers of the gospel are to be excluded,

?

Mr. Hastings.

I think, sir, that

a minister of the gospel would

make a

better

troublesome,
and probably quite
events
lawyer —
a
ministers
the
good
am
opposed
allowing
as
merchant.
the
principle
as
of
They
must
be
the
judges
gospel
forme — unless the people
them.

legislator than a

far less

I

to legislate

at all

;

of

to

elect

If there is any prohibition against ministers, or priests, it should
of these things.
other
all
professions.
A good honest preacher, who has the morals of
extend to
at
heart,
community
would
make
one of the best legislators in the world. To
the
further
discussion,
however,
prevent
I withdraw my amendment.
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question was then taken on the proposed section, and it was rejected.
Mr. GwiN. I have one word to say in regard to an absent member of this
House. General McCarver, who is now absent on account of sickness, has been
two or three days watching for the 37th section to come up, so that he could offer
his free negro amendment.
It is a subject in which he takes a deep interest, and
I hope the Committee, without proceeding any further, will now rise.

The motion was

adopted, and the

House then adjourned

till

12 o'clock to-mor-.

row.

WEDNESDAY, SEPTEMBER

19,

1849.

The Convention met pursuant to adjournment. Prayer by the Rev. T. D. Hunt.
The journal of yesterday was read and approved.
Mr. Steuart, a member from San Francisco, elect, appeared, was sworn, and
took his seat.
Some conversation here occurred on a motion of Mr. Shannon, relative to the
absence of two members without leave but the motion was finally withdrawn.
Mr. Norton, from the Committee on the Constitution, made a report in writing,
being Article VI, on "the militia," Article VII, on "State debts," Article IX, on
the "mode of amending and revising the Constitution ;" which, on motion of Mr.
;

Gilbert, was received, and referred to the Committee of the Whole.
On motion of Mr. McCarver, the House then resolved itself into Committee of
the Whole, Mr. Jones in the Chair, on the report of the Committee on the Constitution.

COMMITTEE OF THE WHOLE.
Mr.

McCarver

then moved the

folio wins:

section

:

39. The Legislature shall, at its first session, pass such laws as will effectually prohibit free
persons of color from immigrating to and settling in this State, and to effectually prevent
the owners
of slaves from bringing them into this State for the purpose of setting them free/

Mr. McCarver. This is the article which I offered to the House some time
I withdrew it at the suggestion of several gentlemen who thought it
would
be more appropriate in another part of the Constitution.
I have no doubt, sir, that every member of this House is aware of the
dangerous
position in which this country is placed, owing to the inducements existing
here
for slaveholders to bring their slaves to California and set them free.
I am myself acquainted with a number of individuals who, I am informed, are now
preparing to bring their slaves here upon indentures and set them free.
I hold it to be
ago.

a correct doctrine,

that every State has a right to protect itself against an evil so
No population that could be brought within the limits of our
Territory could be more repugnant to the feelings of the people, or injurious to the

enormous as

sir,

this.

prosperity of the community, than free negroes.
They are idle in their habits,
be governed by the laws, thriftless, and uneducated. It is a species of
population that this country should particularly guard against.
I believe large

ditiicult to

numbers

be brought here and thrown upon the community in a short time,
take urgent measures to prohibit their introduction.
No measure would
be more efTectual, in my opinion, than this provision in our fundamental law. If
it does not produce the desired effect, the Legislature
can pass such penal enactments as will enforce it. In Illinois an effort of this kind was made, and finding they
were unable to carry th^ hieasure in the Convention, they left it to the vote "of the
people of the State whether it was to be appended to the Constitution or not.
What
unless

will

we

A

was the result?
favor of it.
And,

majority of twenty thousand of the voters of the State were in
am of opinion that a greater number of votes would be
given in favor of it here, because the dangers to which this country
is exposed,
from the superior inducements presented, would be so much greater.
They have
not gold mines such as we have here, in Illinois.
Even the slaveholding States
have made provisions to prevent the immigration of free negroes within their borsir, I

—
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surely will not be denied to us.
I have been
informed by gentlemen that they have received letters from the States, stating that
in a short time from this hundreds of negroes would be brought here for the purpose of being liberated after they have worked a short time in the gold mines.
What will be the result ? Do you suppose the white population of this country
will permit these negroes to compete with them in working the mines?
Sir, you
will see the most fearful collisions that have ever been presented in any country.
ders.

If they have that privilege,

it

You will see the same feeling, only to a much greater extent, that has already
been manifested against the tbreigners of Chili. It is the duty of the Legislature
The

to provide against these collisions.

opportunity

is

now

presented.

I

am

sat-

every gentleman in this House will see the propriety of such a measure.
I believe it to be equally as essential to the prosperity of this country as the prohibition of slavery.
The evil would be greater than that of slavery itself. I therefore submit the proposition to the kind consideration of the House, in the hope that
it may become a part of the Constitution.
Mr. Semplk. This is a subject upon which I had reflected very seriously before coming to Monterey.
During the month between the election and the assembling of this Convention, I took a great deal of pains to enquire among my
constituents whether such a measure would meet with their approbation.
1 found
no man in my district who did not approve of it and I have been informed, since
my arrival here, that it is altogether likely, if this measure is not adopted in the
Constitution, we will have free negroes brought in very soon by thousands.
The
few who are now here cannot be regarded as an evil of any great extent. They
are not sufficient in number to be a disadvantage to the community.
But that
portion of our population will be immensely large if emancipated slaves
not free
negroes not freemen
but emancipated slaves, directly fiom the slave States, are
permitted to be introduced.
Sir, it would be one of the greatest curses that could
be entailed upon California. Let us look at the inducements and see whether
these fears are without foundation
let us see what is the probable value per annum of an able bodied negro man in the Southern States. They hire there at
from sixty to a hundred dollars a year.
I have known them to hire there for as
much as two hundred but never more. I was raised in a slave State and I
believe they more frequently hire at a less sum than sixty dollars, than over that
amount. Let gentlemen reflect for a moment, and see how many of these negroes
are producing their absolute value
paying interest on cost. The life estate is
from four to six hundred dollars. Physicians fees and occasionally other expenses
have to be deducted out of their hire so that the income from this sort of property at the present period is very small.
Suppose you pay seven hundred dollars
to get a slave here, and set him free, on condition that he shall serve you for one
year.
He produces, according to the ordinary rates in the mines, from two to six
thousand dollars. There are many of our Southern friends who would be glad to
set their negroes free and bring them here, if they produced only halt of that
amount.
When the terms of the contract have expired what would these slaves
do? They would become a burthen on the community. And I can assure you,
sir, thousands will be introduced into this country before long, if you do not insert
a positive prohibition against them in your Constitution
an immense and overwhelming population of negroes, who have never been freemen who have never
been accustomed to provide for themselves. What would be the state of things
in a few years ?
The whole country would be filled with emancipated slaves
the worst species of population
prepared to do nothing but steal, or live upon our
means as paupers. I do not see any objection to passing this resolution. There
is no opposition to it throughout the country.
It will be a strong recommendation
to the Constitution, and give it many votes in the community which may not otherwise be cast for it.
Mr. Shannon. I presume, Mr. Chairman, that I shall stand nearly alone in a
minority da this subject, but I cannot let it pass without at least expressing some
isfied that

;

—

—

—

;

;

;

—

—

—

;

—
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Sir, I am opposed to the resolution.
sentiments.
I oppose it, in the first
because I think, it a most singular one. Does the gentleman, my colleague
from Sacramento, suppose that any slaveholder in the United States will bring
Why,
slaves to the territory of California for the purpose of setting them free?
What
set
them
at
home.
he
have
can
free
object
can
in
slaveholder
sir, the
then
setting
free?
them
As this Constitubringing them first to California, and
tion has been adopted, so far, almost by the unanimous vote of this Convention,
it is not at his option to set them free
the position in which he stands is this
here the moment they touch this soil they are free by the fundamental law of the
No matter whether the slaveholder brings them here with the understandland.
ing, or under the contract, that after they shall have served a certain time in the
mines they shall be free they are free the moment they touch the soil of CaliWhy, then, introduce this prohibition? What effect can it have? It is
fornia.
You
perfectly worthless, and stands null, void, and unmeaning in that relation.
I am most decican, if you choose, pass it as a section, but it has no meaning.
dedly opposed, sir, to the introduction of any thing of this kind in the Constitution,
because I do contend that free men of color have just as good a right, and ought
to have, to emigrate here as white men.
I think, too, that the necessities of the
territory require them
the necessities of every State in the Union require them.
They are required in every department of domestic life they foim a body that
have become almost necessary for our domestic purposes and I see no reason
why this Convention should introduce an article here depriving the people of California of the services of a class of men who are required by the people of every
State in the Union, and regarded as absolutely essential to the comfort and convenience of domestic life.
For this, among other reasons, I shall vote against the
resolution.
I do not want the people of California to be cut off from the services
It matters not if they were baboons, or any other
of any particular body of men.
I do not speak now, Mr. Chairman, upon the rights of men,
class of creatures.
of whatever color, as citizens or men.
I leave out that consideration entirely, and
speak of this as a matter of expediency.
I think the latter part of the resolution
"and to effectually
is entirely out of place, and is perfectly dead and worthless
prevent the owners of slaves from bringing them into this State for the purpose
They can set them free at home, sir, without bringing
of setting them free."
them here for that purpose. It is hardly to be supposed that they would subject
themselves to the cost of transporting their slaves two or three thousand miles for
the purpose of emancipating them, when they can do it at home.
For this reason,
because I think it null and void and of no earthly import, I am opposed to the latter
clause
and, for the reasons already stated, I think the first part should not be in-

of

my

place,

:

;

;

;

;

;

—

;

troduced.

Mr. McCarver. In relation to the gentleman's objections to the latter part of
the resolution, I do not see how he arrives at the conclusion that it is nugatory or
It is certain that when the slaveholder sees in the Constitution of
void of effect.
California a prohibition against the introduction of slavery, he would, in bringing
The object of the latter part of the
his slaves here, bring them to set them free.
section is to prevent the slaveholder from bringing his slaves here to be set free

by the laws of California. The gentleman cannot conceive wh'dt object the slaveholder would have in going to this expense.
If he could make a profitable spe-'
culation by working them in the mines for a limited period there would be a very
strong inducement
and the very fact that such speculations have been and are
about to be commenced, sufficiently demonstrates that they are considered lucrative.
The first view I took was that we should pass a law prohibiting colored
persons from being brought here under indentures
but that did not cover the
whole ground so well as my present resolution. What is the condition of some of
the States?
Kentucky, I am told, is now holding a Convention for the purpose of
setting at liberty their slaves.
How many of my friends there would be glad to
come here and get the value of their negroes, before the acts of that Convention
;

;

—
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would

set

country.

how many

enquiries have those slaveholders made of
whether such a thing wouj,d be tolerated in this
There are gentlemen in this House, sir, who have a certain knowledge

them

free

individuals here

by

;

and

letters, as to

that persons in the States are in the act of bringing their slaves out for the purIf the gentleman can provide a way by which we can
pose of setting them free.
protect and feed these negroes, and provide laws that would control them, it would
but they have never been able to provide these laws
greatly lessen my objections
in the slaveholding States, or where those negroes are permitted to reside.
I go
as far as any gentleman to provide for the admission of all classes of men, where
it does not entail upon us injury or endanger the prosperity of the country.
But
when herds of negroes from the slaveholding States are to come in, then I think
it is proper that we should take measures to prevent them.
And now is the time,
Let us make them know that we do not
while we are forming this Constitution.
want their slaves or free negroes, and that we are determined to make laws effectually to prevent them from coming among us.
Mr. Sherwood. The gentleman from Sacramento (Mr. McCarver) has stated
that some provision of this kind is contained in most of the State Constitutions of
the United States.
I should like to know what Constitutions they are?
Mr. McCarvi:r. It is a provision of the Constitution of Illinois, and most of the
States have made laws for the same purpose
the prohibition of free negroes.
Mr. WozENCRAFT. I am not surprised that a debate has taken place on this
question.
The subject was brought up some time since, and I supposed at the
time that it would give rise to considerable difference of opinion.
I am prepared
myself to vote without further agitation of the subject. I voted in favor of the
clause introduced in our Constitution prohibiting the introduction of slavery.
I
and, strange
think it equally important that we should exclude the African race
I think it better
as it may appear, I wish to do this from philanthropic motives.
for that race that they should be excluded.
I must say that the gentleman's remarks (Mr. Shannon's) were of the most lalitudinarian character when he asserted that in all the States negroes are necessary for society that they are indispenWhy, sir, of all the States that I have
sable to domestic comfort and happiness.
any knowledge of, either free or slave States, it is admitted by all, whether philanthropists for blacks or for all mankind, that the free negro is one of the great,
est evils that socieiy can be afflicted with.
Many of the States have had sad experience in this sort of population, and have made provisions against their introduction.
Ohio has tried the experiment of free black population. I know an instance there where a quantity of the best land was bought for them, improved and
ready for cultivation. The result was, as stated by the gentleman from Sonoma,
(Mr. Semple,) that instead of tilling the soil, they went to stealing, and were soon
throvvn on the community for support.
I think, if we wish to protect the citizens
of California in any thing, we should protect them in the right to labor
one of
the most inestimable of all rights.
We should protect them against the monopolies of capitalists who would bring their negroes here.
We should protect them
against a class of society that would degrade labor, and thereby arrest the progress
of enterpise and greatly impair the prosperity of the State.
;

—

;

;

—

Mr. DiMMicK.

We have

introduced into our

bill

of rights a clause permitting foreigners to ex-

same rights in reference to holding lands and enjoying the political privileges of this
country which we enjoy ourselves.
It stands as a self-evident
I shall not discuss that matter.
fact
as an axiom asserted in our bill of rights.
Now it is proposed to do what^ Not to extend
to a greater degree this freedem to foreigners; not to extend political freedom further to any class;
but to say that a certain class of Americans born in the United States their forefathers born there
ercise the

—

—

—

I am not so strenuous,
generations
shall be excluded from entering this Territory at all
sir, as to this being done by legislative enactment if the people deem it necessary or expedient; but
I am clearly opposed to a provision of this kind in the Constitution, on the ground of principle and
consistency.
What will be said of our Constitution if we assert one thing in our bill of rights
extend the privileges of our free institutions to all classes, both from foreign countries and our own,

for

many

and then in another exclude a

!

class speaking

our

own

language, born and brought up in the Unieven debar
make useful citizens.

ted States, acquainted with our customs, and calculated to

We
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them from the privilege of entering upon our soil. The two provisions are inconsistent. If we
adopt the proposition of the gentleman from Sacramento, (Mr. McCarver,) we should strike out
I have none of the fears of the African here, which gentlethe article in our declaration of rights.
men ,'-eem to entertain. It is said that many States have passed laws excluding free negroes from
It is true some of the States have passed laws on this subtheir limits
I have seen no such laws.
ject, and one Constitution has been adopted requiring the Legislature to provide against the admission of free negroes; but none, so far as T know, to exclude the negro population already in the
There existed an obvious necessity for these prohibitory regulations in the States, to which
State.
gentlemen have not thought proper to refer.
In the slave States, the citizens owning slaves are
deprived of the right by law of emancipatmg their slaves within the borders of the State.
Many
slaveholdors wishing to emancipate their slaves, but unable to do it in the States in which they re.
sided, took them into free States and set them free; and the old and decripid, and those unable to
support themselves, were ikrown upon the charitable institutions of the free States.
The community had, therefore, a necessity for such laws to protect itself against this class of population*
But
what necessity exists here? Are the slaveholders going to remove their slaves to a State thousands
of miles distant, at an enormous expense
an expense equal to the value of the slaves, for the purpose of setting them free.
If they wish to set them free, they can do it at much less expense.
But we are told that free negroes will be brought here under indentures. I have yet to learn that
there is any law of California by which a freeman can be indentured.
The moment they enter
If colored boys in the States are
our limits they are subject to our laws, and cease to be slaves.
indentured to the age of twenty one and brought here before the expiration of the indenture, I suppose the indenture would be recognized; they would be required to serve to that period.
But at
the age of twenty- one they would undoutedly become free.
I do not believe there is any danger
of being overrun with free negroes.
It is well known, that by the laws of the several States, where
a person brings his slaves from a slave to a free State, they are free.
No man would bring his
slaves here for the purpose of working in the mines when he knows they are free the moment they
enter our limits.
The argument deserves no consideration. I for one, sir, am opposed to inserting this provision in the Constitution.
I prefer that we should adopt and send forth to the world
a free and liberal fundamental system of government.
occupy a peculiar po.^ition.
are
forming a Constitution for the first State of the American Union on the shores of the Pacific.
The
eyes of the world are turned towards us.
The Constitution which emanates from our hands is 'o
be subjected to the scrutiny of a'l the civilized nations of the earth.
The spirit of freedom is inspiring mankind throughout the world, to throw off the shackles of despotic systems of government.
Let it not be said that we, the first great republican State on the borders of the Pacific,
who should set the example of an enlightened policy to the nations of the Pacific; who have it
within our power to spread the blessings of free institutions even to the remotest shore of the East
ern world
let it not be said that we have attempted to arrest the progress of human freedom.
Let
this Constitution go forth from this Convention and from the new State, a model instrument of
liberal and enlightened principles.
It will be time enoui^h when the evils with which gentlemen
If the Legislasay we are threat ned, are demonstrated by experience, to provide against them.
ture should at any future period, find that our interests are endangered by any particular class of
But in the absence of this
population, there will then be justifiable reasons for excluding Ihem.
proof, let our organic law be consistent with the declarations embraced in our bill of rights.
Let
Africans be placed upon the same footing with natives of the Sandwich Islands, Chilians, and
Peruvians, and the lower classes of Mexicans.
You permit those classes to come here and enjoy
Why should we adopt a proscriptive rule with rethe political rights which we enjoy ourselves.
ference to another class speaking our own language, fully as intelligent as they are, possessed of as
much physical energy, and belter acquainted with our habits and customs.'' I have no partiaUty for
the negro race.
I have the same personal antipathies which other gentlemen avow; but I desire that
we should act with consistency. Unless there is an absolute necessity for such a provision deLet
monstrated by actual proof, I do insist that it should not be embraced in our Constitution.
the Legislature do as they have done in Ohio, Indiana, and other free States, if they find it necessary to protect the community against this class of men.
Do gentlemen mistrust the Legislature.''
Do they anticipate that we are to have a Leg-islature so corrupt that it will have no regard whatever for the interests of the State.?
I trust not, sir.
I trust that the Legislature will be a body of
men equally as much interested in the welfare of the people equally as intelligent and capable of
have no right to presume to the
guarding the interests of California, as this Convention.
contrary; and uritil the danger is evident, such law should not l-e passed; such a provision should
not be inserted in thfe Constitution
a provision illiberal in its object, and in direct conflict with
the great common privileges which we have extended to all mankind in our declaration of rights.

—

—

We

We

—

—

We

—

Mr. Hastings. I shall not detain the House but to me. this is a veiy dark
Perhaps,
I have some doubts as to the manner in which I shall vote.
when it is known upon what my doubts are founded, some gentleman will be kind
enough to enlighten me. Mr. Chairman, it is a fundamental declaration made by
us in our bill of rights, or whether made by us or not it is true, that all men are
;

subject.
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If this ever reaches
free and entitled to certain rights, privileges, and immunities.
the ears of the African race, it occurs to me that they will conceive this country to
be a very favorable asylum for the oppressed ; especially when they find that upon
that broad principle we have added another, that neither slavery nor involuntary
It appears to me I can see them
servitude shall ever be allowed in this State.
now by thousands on their way here ; but when they arrive they are met at our
They are informed
portals and told that they are coming to the wrong place.
that this is not the place where slavery does not exist ; where all men are free and
It is true we said so, but we did not mean it.
You are coming to
independent.
iNow, sir, why say one thing and mean another ?
By the adopthe wrong place.
This is the difficulty which
tion of this resolution the free negro is excluded.
If any gentleman will remove it, 1 shall be prepared to vote
occurs to me now.
1 am prepared to do so any how, becatise there
for the adoption of the resolution.
are various reasons which have occurred to me why negroes should not be introBut if they are introduced at all,
duced into this Territory, as slaves or freemen.
for
better
be
introduced
had
as
slaves,
a free negro is the freest human
they
think
I
Let us not receive them at all
but if we do, let us receive
being in God's world.
There
why
are
hundreds
of
reasons
their
introduction should be
slaves.
as
them
prohibited, but I think those reasons are sufficiently obvious, and I shall not detain
the House by entering into any argument on the subject.
;

Mr. McDouGAL offered the foUowinfj substitute
The Legislature of this State shall at its first session create enactments against the introduction
into this State of any negro or negroes who has or have been slaves previously in any of the
States of this Union, or of any other country, and who are brought here under bonds or indentures
:

of servitude.

Mr. BoTTs enquired of the Chairman of the Committee on the Constitution,
whether the Committee proposed to introduce any provision in the Constitution

He thought this matter should be left in the
with respect to the common law.
hands of the Committee, and he desired to know whether they intended reporting
upon it, and if so in what part of the Constitution.
Mr. Norton said that the Committee had not had the subject under consideration at

all.

motion of Mr. Sherwood, the Committee then rose, reported progress, and
obtained leave to sit again.
On motion, the House took a recess till 4 o'clock.

On

AFTERNOON SESSION, 4 o'cLOCK,

P.

M.

On

motion of Mr. Gilbert, the House resolved itself into Committee of the
Whole, (Mr. Jones in the Chair,) on the report of the Committee on the Constitution.

The

consideration of the motion of Mr.

ed by Mr.

McDougal,

being

first in

McCarver,

as proposed to be

amend-

order,

I cannot conscientiously allow this proposition to pass, without answering
Mr. Shannon said
some of the arguments which have been urged in support of it. I regret that old Sacramento
should be divided on this question; but although there may be a division among her representatives here, it will not prevent me from adhering to what I conceive to be the opinions and sentiments of my constituents. By what course of argument my colleague from Sacramento (Mr.
He must reconcile that matter with his
Hastings) arrived at his conclusions, I am unable to say.
The gentleman, although he declared that he was in doubt upon
constituents as he thinks proper.
one he co«ld not see through yet declared that he was
that it was a dark subject
this question
determined to vote one particular way, no matter what reasons might be urged in favor of a differWith him, and with all who express such a determination, I wish to have nothing to
ent course.
It is useless to attempt to convince them.
I called this morning before the Convention addo.
journed upon my colleague, (Mr. McCarver,) to inform me what States and what number of
He answered me that
States contained in their Constitutions provisions excluding free negroes.
it was contained in the Constitution of Illinois, and also that there had been legislative enactments
:

—

in several of the States

—

— in

all,

or nearly

all,

—

of the slaveholding States, against their admission.

'
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I take it upon the
have not taken time, I have not even attempted to look into it.
But, Mr. Chairman, how was it introduced into the
authority, and say it is so.
It was not adopted by the Convention.
Constitution of Illinois?
It is certainly in the Constitution of Illinois.
Mr. Mc Cab VEIL
It was put there by the peo-

Very

well.

gentleman's

I

own

ple.

Mr. SaAififOjr. Precisely what I am coming at. That measure, or clause, could not pass in
the Convention that formed the Constitution of Illinois^ and, as a compromise, it was submitted
It was not introduced
directly to the people as a distinct resolution for the peojjle to decide upon.
The people decided in favor of it in the manner
in the Constitution as passed by the Convention.

my

Leave it to the people to proit so here if you choose.
they deem it expedient to do so.
But, under present circumstances, I have the authority on my side that it ought not to be introduced in the Constitution
of California not only of the Constitution and Convention of Illinois, but of every State in the
The gentleman has substantially stated this himUnion, that it should be left to the Legislature.
self.
It is not contained within the Constitution of any State in the Union except that of Illinois,
and there it was inserted after having received the separate and distinct vote of the people of that
State.
This authority, I know sir, has a tremendous influence with gentleman here the authority
of the various Constitutions of the States the gray hairs of the States
the precedents afforded
But why should such a measure as this be adopted in this country, even
by other Conventions.
by enactments of the Legislature? It is very properly introduced in the slave States to which the
gentleman, my colleague, has referred.
The admission of free negroes would be injurious to the
system of slaveholdmg it would strike a decided blow at the peculiar institutions of those States.
But we have no such system here, sir.
have forever excluded slavery.
have determined
by the unanimous vote of this Convention that California shall not be a slaveholding State that
involuntary servitude shall not exist within its limits.
I submit it to the Convention if the arguin

which

colleague has stated.

hibit the introduction of free

Leave

negroes

if

—

—

—

—

—

We

We

ment

is

entitled to

any weight, as applied

The slave States, for ihe protection of
we have no peculiar institutions our State is
principle which we have adopted, of admitting

to this country.

their peculiar institutions, exclude free negroes; but

—

—

from the curse of slavery; and upon the broad
all freemen of all nations, we cannot consistently exclude any race.
I have another reason for opposing the measure proposed by my colleague, (Mr. McCarver.)
Coming, as I do, from the State of New York, one of the (ree Sta es knowing that many men of
that they are men of wealth, intelligence, and business
color there are most respectable citizens
capacity; men of acknowledged mental ability; men who have, to some extent at least, considerable influence in their different communities, and who have all the rights and privileges of citizens
of that State I cannot agree to exclude them here from the rights which they possess there.
I
cannot sustain any measure which will disfranchise them of any of the privileges or immunities
which they possess at home. I think it is not consistent with the great principles which we have
The substitute of my friend, (Mr. McDougal,) relieves me from this difficulty.
already declared.
I greatly prefer it to the original resolution, and between the two I should certainly vote for that of
Mr. McDougal. I would not feel satisfied in voting to disfranchise any citizen of New York,
Massachusetts, Ohio, Pennsylvania, or any of those Eastern or Northern States; and 1 certainly
have strong scruples against disfranchising even those from the --^outhern States, where there is no
provision contained within the Constitutions of those States prohibiting them from the enjoyment
For these reasons, Mr. Chairman, I shall oppose any proposition excluding these
of such rights.
I merely rose to answer the arguments of my colleague from Sacramento, (Mr.
classes of men.
I have
McCarver,) so far as relates to the States containing this provision in their Constitutions.
found that there is but one Constitution that contains it 1 have found that the Convention which
formed that Constitution would not adopt it as a provision, but submitted it as a separate measure
free

—

;

—

;

The people chose to adopt it. If the people of the State of California
I am in favor of leaving all these doubtful measures
choose to adopt a similar measure, very well.
of policy to the people placing no restrictions upon them beyond the broad general principles of
a Uberal and enlightened Constitution.
One word in relation to this matter of freemen. I am not fully prepared to adMr. Tefft.
vocate the passage of the resolution offered by the gentleman from Sacramento, (Mr. McCarver,)
I am opposed to the introducbut I am decidedly in favor of some action in regard to this matter.
tion into this country of negroes, poeons of Mexico, or any class of that kind ; I care not whether
they be free or bond.
It is a well established fact, and the history of every State in the Union
clearly proves it, that negro labor, whether slave or free, when opposed to white labor, degrades it.
That is the ground upon which I oppose the introduction of this class of persons. It is said that
we have declared in our Constitution, and should adhere to that declaration, that all men are by
nature free and independent, entitled to certain inalienable rights.
Most assuredly I believe that
to be so.
I believe that all men are free and equally entitled to the enjoyment of liberty and independence.
But does it follow that we are to allow certain objectionable classes of men to emigrate here and settle in California.
What is a sovereign State? An association of men having
the same interests a family of brothers bound together by the same social and political ties. When
the State proclaims all men free and equal, does it follow that all men are to be admitted into this
to the people of the State.

—

—
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family?

I

contend,

sit,

social

means neither mote nor less than this: they are free
come here and degrade white labor free to disturb the
It is a very strange argument that these persons are a ne-

that the declaration

home; but they are not free
and political harmony of the State.

to remain at

—

to

—

that they are absolutely indispensible to carry on the ordinary operations of life.
cessary evil
I
Let us look forward a few years and see what would be the probable
maintain that this is not so.
tesult if we permit the introduction of this class of population.
Here are thousands upon thousands of enterprisingj able, ard intelligent young men, leaving
They cannot all devote themselves to digging gold in the
their homes and coming to California.
placers here; they will be compelled to turn their attention to other branches of industry; and if you
do not degrade white labor there will not be the slightest difficulty in obtaining white men to labor.
But there will be a difficulty if they are to work with negroes. Men, sir, who are every way competent to sit in the halls of this (convention, to assist in forming laws for California, are now working in the placers.
There are men of intelligence and education, laboring there with the pick and
shovel
men who, at home, were accustomed to all the refinements of life. No new State in the
Union has ever had a population of so enterprising and intelligent a character. They are working
willingly, and they do not consider it a degradation to engage in any department of industry which
But will this state of things continue will this class of
tvill afford an adequate renumeration.
population continue to work cheerfully and willingly if you place them side by side with the negro
They would be unable, even if willing, to compete with the bands of negroes who would be set to
It would become a monopoly of the worst character.
Xvork under the direction of capitalists.
The
profits of the mines would go into the pockets of single individuals
The labor of intelligent and
enterprising white men who, from the want of capital, are compelled to do their own work, would
afford no adequate renumeration.
declare that all men are free and entitled to the enjoyment
Gentlemen hold us to that point and ask can we consistently prohibit
of certain inalienable rights.
the negro race from coming among us and doing as they please.
Allow me to ask in return, what
consistency would there be in declaring that all men are free, and then deny our own white citizens
the privilege of laboring, and subject them to the influence of monopolies which would not only degrade their labor, but amount in effect to a prohibition of the right to labor; for I contend, sir,
that no man can or will labor, unless he in renumerated by the result.
If you destroy that result,
you deprive him of his freedom and render him a slave in the strongest sense of the term. Gentlemen say that negroes in any considerable numbers are not going to be brought here. I cannot think

—

—

i*

We

There are many in the slave States
so.
I claim to know something of the feeling of slaveholders.
who would deem it a blessing if they could get rid of their slave property. And where would there
But, sir, we are told if they desire to set them free they can do
be a better opportunity than this?
so at
pose.

home; they need not subject themselves to the expense of bringing them here for that purSurely gentlemen must admit that if they can make nothing by setting them free at home,

and have very strong reasons to suppose that they can receive not only the value of the negroes,
but considerably over it, by bringing them here and working them in the mines for a limited peThe slaveholder agrees that the negro shall be
riod, they will adopt the more profitable course.
What a bright prospect
free on condition that he serve him for three years after leaving home.
Instead of being a slave for life, he and his family are to be free in consideration of
for the negro!
three years' labor.
I ask gentlemen to reflect upon these inducements, and candidly consider
What will be the result when
whether there is not a strong probabdity of this threatened evil.
when these herds of emancipated slaves are set free upon the
these engagements have expired
community^ As the gentleman (Mr. Hastings) has said, when negroes are free, they are the
freest of all human beings; they are free in morals, free in all the vices of a brutish and depraved
They are a most troublesome and unprofitable population. And yet the gentleman from
race.
Sacramento presumes to tell this House of the wealth, ability, and influence of the negroes in the
State of New York
I have always lived in a free State, sir, and I have always seen that, of all
classes of population, the free negroes are the most ignorant, wretched, and depraved.
Mr. Shannon. I presume to tell the gentleman from San Luis Obispo that he has not seen
everything in the States in which he resided.
Mr. Tefft. I say that the statement made by the gentlemen is not warranted by the facts.
I
I assert it
contend that they do not understand, and cannot appreciate the blessings of freedom.
as a well established fact; and the condition of the free negroes in the free States warrants me in
making the assertion. I am utterly opposed to allowin!| them to come here and settle in California, either as freemen or slaves.
Efforts have been made to make better men of them; but I ask
every reasonable man if these efforts have not most signally failed. Gentlemen are no doubt acquainted
with many instances where grants of lands have been made to them, and the result of which has
proved an entire failure.
Many citizens, from mistaken
Grants were made to them in Canada.
notions of philanthropy, assisted in taking runaway negroes, and carrying them into Canada to
hat has been the result''
make them free.
I lived in New York close by the line, and I know
this to be the fact: that where these communities of free negroes are located on the lands granted
Instead of tilling the soil, they have
to them, they are an i>^le, worthless, and depraved population.
taken to stealing; they are too indolent to work, and too depraved to be governed by ordinary laws.
I object to their introduction here, heI have no prejudice against the negro because of his color.

—

!

W
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cause the experience of other States has proved that they are the worst possible class of
beings we
could have among us— the most idle, disorderly, and unprofitable.
I do not believe, sir, that their
nature will undergo a change by coming here.
I do not believe that they will be in California
what
they never yet have been in any of the old States.
But my strongest objection is, that they will degrade white labor, and for this reason alone I would oppose their introduction into this Territory.

Mr. WozENCRAFT. The amendment of the gentleman from Sacramento, (Mr.
McDougal) has been overlooked in the consideration of the original proposition.
I cannot consent to vote for that amendment.
He makes a distinction between
those negroes or colored gentlemen vi^ho have always been free, and those who
have always been slaves. I think it hardly necessary to divide the subject in that
way it is rather a nice distinction. I wish to vote against the admission of all
colored men of the African race.
I am not capable of distinguishing between the
respective merits of the two classes.
Permit me now to notice a remark of my
;

Sacramento, (Mr. Hastings.) He asks some gentleman to relieve
which he enterlains as to the consistency of a provision of this kind, after the broad declaration in our bill of rights, that all men are
free and entitled to the privileges of freemen.
If I can in the least remove that
troubled cloud that hangs over his mind, I will endeavor to relieve him.
Mr. Hastings. No, sir, you have already relieved me. I beg you will not
trouble yoarself to go into an argument
I am relieved, sir
perfectly relieved.
Mr. WozENCRAFT. I must explain, nevertheless it can do the gentleman no
harm. I slated this morning that if we desired that the African should remain free,
we had better enact laws to prevent them from coming here. For, depend upon it,
sir, so soon as they come among us, though we have a clause prohibiting slavery,
they will be slaves to all intents and purposes.
The African will always be subservient to the Caucasian.
It is his nature to be so
he must be so. If we wish
to avoid placing them in a position of servitude, we must exclude them.
We
must never bring them in competition with our own labor, for if we do, they cannot maintain an equality with the white man and they will either become slaves
in effect, or we must give up our white labor.
They are an evil that will grow
and become fastened upon us. I see no act of injustice to any class of men in
prohibiting them from coming here on the contrary, I conceive that we are simply doing justice to ourselves.
I shall vote against the amendment and in favor
of the original resolution.
Mr. DiMMicK. Of all lands threatened with evils, California seems to be the
most unfortunate. One gentleman tells us that these vagrant negroes, this miserable herd of thieves, are capable of getting the means to come to California.
Another gentleman, or perhaps the same one, intimates that they will work in
the mines with all the industry of which man is capable
that they are of industrious habits, and will toil honestly for the precious gold.
Another tells us they
"will be brought here by their masters who now hold them in servitude, when our
Constitution says they are free the very moment they arrive.
A section is now
offered as an amendment by which these negroes, now held as slaves, and who
may be brought here under bonds to labor, not as slaves, but as apprentices, shall
be excluded
and that is objected to on the same grounds. Now, sir, it is well
known that the negroes of the States are incapable of getting to this country.
Their habits of life, their indolence, and deficiency in force of character, render
this almost impracticable.
I am not in favor of their coming here
and if we
make any addition to what has already been adopted prohibiting slavery, let it be
the resolution submitted to the House to prevent them from coming under bonds
of apprenticeship.
There is no fear that they will come in any other way, or that
they will come at all, unless brought by their masters. I think that resolution
covers the whole ground.
We have nothing else to guard against. I know that
negroes have been induced to run away from the Southern States and seek refuge
in Canada, where they obtained their freedom.
But what has that to do with
10
frieod from

him

in regard to the doubts

—

—

;

—

;

;

;

;

;
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run away from those States, with any hope
Will they undertake to cross the vast and inhosof reaching this distant country.
old States and this remote Territory ?
pitable regions that intervene between the
Then why should we
Gentlemen are not serious in their fears of such a thing.
amendment ongmally
the
in
submit this exciting question to Congress, as contained
relative to
Constitution
the
Why should we make any provision in
proposed?
the
instruct
we
that
essential
But gentlemen say it is absolutely
free negroes ?
not
it
is
Sir,
subject.
this
Legislature as to the laws which they must pass on
enact
can
Legislature
The
necessary that we should instruct the Legislature.
consider it unnecessary to enlaws on this subject without our intervention. I
it is
force or effect
cumber the Constitution with provisions which can have no
of
sense
good
and
judgment
the
nothincr less than this— a profession of mistrust in
brought
being
are
negroes
If
State.
the firs'? Legislature that shall assemble in our
Legislature will know as ^uch
the
fear,
to
seem
gentlemen
as
country,
into this
will be competent for that
about the matter as we can presume to know, and it
do not stand here either
body to enact such laws as the occasion may require. I
But, sir, 1
or as opposed to it.
as an advocate for the admission of free negroes,
pnnciits
in
liberal
came here to present to the people a Constitution free and
action
our
by
unembarrassed
;
pies; to leave all legitimate subjects of legislation
Legislatures that may asfuture
the
upon
restrictions
unnecessary
and to place no
Legislature assembles in Jansemble in this State. I hope and believe that if a
time be ready to pass enactuary next, under this Constitution, they will at that
negroes, or negroes under
ments prohibiting the flooding of this country with free
calculated
But we should keep the Constitution free from every thing
indentures.
Let it go to the old
halls of Congress.
to provoke discussion and hostility in the
soil man, as well as the slaveStates in a form so unobjectionable that the free
or imI do not speak of the propriety
holder, can look upon it with approbation.
provision
but I object to any
proprietv of tlffe principles involved in this question
be to encumber the Conwould
which
of
effect
the
calculated to do no good, and
of legislation.
powers
legitimate
its
of
Legislature
stitution and deprive the
of illness, and it was
attack
severe
from
a
recovering
just
Mr. Steuart. I am
for me to take
practicable
all
at
be
would
it
thought
that
I
only a short time since
to
incompetent
entirely
feel
I
moment
present
the
At
part in your deliberations.
which
reasons
two
one
or
give
to
leave
beg
must
enter into this discussion, but I
Sir, I
this important question.
actuate me in the vote which I intend to give on
matter.
this
in
experience
little
no
had
has
which
came to California from a State
that has a right to speak on the subject of free
If there is any State in the Union
While other States have been talking Manegroes, it is the State of Maryland.
In the gloomiest period of her financial difficulties, when
rvland has been acting.
taxation to meet their engagements,
her people were struggling under a load of
his utmost to shield the Scate from
doing
and every honest man of every party was
taxed her citizens to the amount
years
the stain of repudiation, Maryland for twenty
had felt deeply and
colonization.
of S30 000 per annum for the purpose of
touch upon the sufto
grieve
State.
I
painfully the evils of emancipation in that
It is in vain
subjected.
were
ferings of her citizens, under the evils to which they
to be,
found
was
It
colonization.
that they attempted to remove the difficulty by
Mr.
purpose,
my
not
is
It
with a ladle.
like the old saying, baling the ocean
State
on
that
of
troubles
Chairman, to detain this assembly by entering into the
disposed.
so
were
I
if
ability to do so
this subject— indeed I have not the physical
that
I have in my possession letters, restating
merely
by
myself
content
I will
in the State of Maryland,
ceived by the last steamer, from gentlemen prominent
intention to come here
their
informing me, and asking my advice as the effect, of
on the condition
emancipated
to be
in the spring with a large number of negroes,
cordially with
most
concur
I
mines.
of servino- them six or twelve months in the
free labor.
upon
has
that slavery
every remark this evealng in regard to the effect
California.

Can they be induced

to

;

;

We
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Coming from

a slaveholding State,

I

know

its

baneful influence.

I

know

it is

ut-

and slave labor. I have tried the experiment, and I
I mention these facts to
feel justified in saying that such a thing is impracticable.
meet the arguments of gentlemen who say that it will be the duty of the Legislature to meet this difficulty, and that we should have nothing to do with it.
Sir,
terly impossible to unite free

our duty to declare the intention of the people of California in this Constitution
and let us do it at once. Let us declare to those gentlemen who are about
engaging in this enterprise at home, that they cannot bring their negroes hereon
any condition or under any pretence whatever. Let us not pass it over and thereby
impose upon the Legislature and people of California the onerous duty of providing
ways and means to get rid of this class of population, after tlrey shall have come here
and become an evil almost impossible to remove. I think, however, that there is
still a better way of accomplishing the object than either of those proposed
and
If it meets
I beg leave to offer as a substitute for both propositions, the following.
with opposition from a single individual I shall not press it.
It makes it the duty
of the Legislature to pass prohibitory enactments, thereby giving notice on the
*
face of this Constitution that such laws will be put in force.
it is

;

;

be the duty of the Legislature, as soon as may be, to pass such laws as may be necesprevent negroes and mulattoes from coming to and settling in the State of California, and
shall declare null and void every indenture conditioned for the rr*anumission, or freedom, of such
negro or mulatto, or in consideration of any service to be rendered in California.
It shall

sary

to

The Chair

considered the

propositions before the House.
Mr. Steuart proposed that
gal's

amendment.

amendment
it

out of order, as a substitute for the

two

should be offered as a substitute for Mr. McDouwould then as a matter of

If adopted, the original proposition

course be stricken out.
I am very much in favor of the exclusion of free negroes from
but at present I would only suggest to the gentleman from Sacramento, (Mr. McCarver,) whose resolution, or that of the gentleman from San
Francisco, (Mr. Steuart,) I prefer to the amendment. (Mr. McDougal's,) that the

Mr. BoTTs.

this country

;

wording should be somewhat in this wise These objectionable individuals shall
not be allowed to enter the State of California under such penalties as the LegisMy object would be to prevent the coming in of
lature may hereafter impose.
always
been free or those who have always been
who
have
any, either those
House will see that there is a difference in the effect that
slaves.
I think the
would be produced. It would be, perhaps, going too far to provide the penally in
:

the Constitution. But by your Constitution inhibit them from coming in, and leave
the penalty to the Legislature.
Mr. Semple. It has been the pleasure of gentlemen to place a good deal of
I know of no authority, sir, which I hold
"weight upon precedents in this matter.
above that of the people. I have received special instructions from at least more

It is the very best authority
than half of the voters in my district on this subject.
I know of no other entitled to so much consideration as that of the
I can have
Whatever might be my individual feelings, having been spepeople themselves.
eially instructed by my constituents, I conceive that I have no right to place my
own personal wishes in opposition to theirs. We should prevent the difficulty
now. It is a duty which we owe to the people it is a duty we owe to our fellow
We should not wait
citizens in the Stales, who are about to send out negroes.
till the country becomes full of a population that we have no desire should remain
here.
I would rather keep three men, inimical to my interests, out of doors, than
one inside. The gentleman from San Francisco (Mr. Steuart) tells you that his
friends in Maryland ask his advice as to whether they can bring their negroes
here, and what will be the probable effect.
What is his duty, if we omit a proTo write to his friends, and tell them that
vision of this kind in the Constitution?
they can have this privilege— that there is no law against it
that they can bring
;

;

;
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that at six months labor they wrll
as many of their negroes here as they please
pay a higher price here than they can sell their slaves for in Maryland. Now,
sir, I maintain that we owe it to ourselves and to our fellow. citizens at home, to
show them in this Constitution that their slaves are not wanted here that they
cannot be introduced into this country that it is the determination of the people
I have my eye, sir, on a certain gentleman in Louisiana, and 1
to exclude them.
will risk it that if you allow him to come here and dig gold with his slaves, he
;

;

;

He resides in the vicinity
will set free within your borders at least a thousand.
There are many others similarly situated with regard to
of Lake Ponchartrain.
their slaves.
Now i^ the time to act. 1 think my authority is good, that it is the
I have taken some pains to ascergeneral desire of the people to exclude them.
In San Jose, I
tain the feeling on this sal-ject in other districts besides my own.
go on,
did not find a single individual who did not give me the same instruction
keep them out. If this Convention refuse to place this
it is your duty to do it
provision in the Constitution, if the vote should be against it, I give notice now
that I will ask the same disposition to be made of it that was made in the ConThere was a strong and exciting contest there on this subject.
vention of Illinois.
The abolitionists ruled it out and the privilege of submitting it to the people for
It was however agreed, after a prolong,
their decision only passed by two votes.
What was the result? Sir, a maed struggle, that the people should decide it.
That article in the Constitution of
jority of twenty thousand voted in favor of it.
Illinois, of which this is a copy, it is proposed to place in our Constitution, requiring the Legislature at their first session to pass such laws as will accomplish the
object.
That will be time enough. Those w' o came in the last steamer, and
They
others who came previousl}'-, are free by the adoption of our Constitution.
They came
are here, and it is not right or just to drive them out of the country.
But, Mr. Chairman, insert this provision in the
without any possibility of notice.
Constitution, requiring the Legislature to pass laws prohibiting all others from
coming, and the notice commences from the adoption of the Constitution, and the
enactment will be passed at the first sitting of the Legislature. In God's name,
It is probaI say, let us make Calitbrnia a place where free white men can live.
It is for you to determine whether the pobly the richest country in the world.
pulation shall be free and independent, or whether they shall be idle and dissoAlready thousands of free white men have poured into this country they
lute.
are here, an intelligent and enterprising population, and they will labor in the
mines while they can get an adequate remuneration. But bring negro labor in
competition with them, and you will soon see the disastrous results.
You degrade
white labor you place the intelligent and enterprising citizen under the control
of monopolists ; you deprive him of all that encourages him to industry and makes
Let us keep our institutions pure and let our progress be onlabor profitable.
ward. Let us elevate society here to the highest degree that can possibly be athave the means, the natural resources, and the proper chartained by man.
acter of population to efi'ect this great object.
With judicious legislative enactments we can do it. I appeal to gentlemen not to sacrifice the best interests of
their country on the plea of domestic convenience, or the imaginary necessity of
negro labor for the comfort and happiness of domestic life. If they are to be admitted here at all, let us make slaves of them.
If you refiise to do this, sir, and
insist upon their admission, I shall vote against that clause in your declaration of
rights which excludes slavery from this State.
I look upon slavery as one of the
worst evils, but I consider a free negro population a greater evil still ; and of the

—

—

;

;

—

;

We

two evils I shall certainly choose the least.
Mr. Steuart. I regard the acts of this body as abstract in their character.
We are merely called upon to fix the land-marks of the future legislation of CaliIn regard to the suggestion of the gentleman from Monterey, (tVIr. Botts,)
fornia.
I

presume,

sir,

that the

power given or

the

power denied

to the

Legislature to

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

149

allow certain things

to

be done, carries with

it

the co-relative

power of fixing

cer-

tain penalties. The second clause, providing that no slave or negro shall be maaumitted in California who shall be brought here by his master, has reference not

•

only to their being brought here for the express or avowed purpose of being manumitted for value received or services rendered, but to any person coming here to
travel with his negro, and with no intention of residing here
that after coming
here he shall not be compelled to manumit his slave.
Mr. Gilbert. I have listened with much attention to this debate, and I may
That aniexty induces me at
say that [ have felt no little anxiety as to the result.
this late hour, to offer a few remarks upon the question under consideration.
It
has been the misfortune of this House to have several hobbies, in the first place,
then the bank or assothen the Indian hobby
the hobby of the apportionment
all of which have been ridden.
Last of all, we have the free neciation hobby
gro hobby the worst, in my opinion.
I think, sir, that some of the pictures presented to our view by gentlemen on this floor, are drawn from the imagination,
and have no substantial existence in fact. We are told that the slaveholders will
manumit their slaves and bring them to this country to dig gold that they will give
up their plantations, however lucrative may be their business, and sacrifice their
property to accomplish this object that they will do all this, when they see staring
them in the face, in the Constitution of California, that no slavery shall exist here.
it is not credible.
I do not believe this
There may be exceptions. Some few
may do it under particular circumstances those having a few slaves who are attached to them, servants who have lived in their families a long time ; these may
be manumitted and brought here but that there is any probability of the number
being great, I deny. This view of the question, which gentlemen urge upon us
with so much vehemence, is overrated.
If you insert in your Constitution such a
provision or any thing like it, you will be guilty of great injustice
you will do a
great wrong, sir
a wrong to the principles of liberal and enlightened freedom
a wrong to the education and feelings of the American people a wrong to all the
rights of government.
You have said in the beginning of your bill of rights, that
all men are by nature free and independent, and have certain inalienable rights.
You go on to say that all men have the rjght of pursuing and obtaining safety and
happiness and yet, sir, at the bottom of this you propose to say that no free negro
shall enter this territory
that he, a freeman, shall not enjoy the right which you
award to all mankind. You have not only said this, but you have said that slavery
shall not exist here.
You have prohibited slavery, and thereby acted in accordance with the dictates of the vv^hole civilized world. Look at the people of Europe.
For what are they battling for what are they shedding their blood ? It is to
it is for liberty they contend.
Are we to attempt here to
maintain their rights
turn back the tide of freedom which has rolled across from continent to continent ?
Are we to say that a free negro or Indian, or any other freeman, shall not enter
the boundaries of California ?
I trust not, sir.
Under the former action of this
House under the feelings and principles that have been maintained upon this floor,
Neither slavery nor involuntary servitude, unless for the punit would be unjust.
ever be tolerated in this State and yet you say a free necrime,
of
shall
ishment
enter
its
boundaries.
No, sir it is
gro shall not
Is it because he is a criminal ?
Well might it be said in the words of the revolutiosimply because he is black.
"
nary writer
You would be free, yet you know not how to be just." It has been
asserted that our constituents expect us to put such a provision in the Constitution.
Gentlemen who know this may be right in advocating it but I do not believe my
constituency expect it, nor do I believe it is the desire of a majority of the people
of California.
But, sir, we must go a little further than
I therefore oppose it.
our constituents in settling this question.
The people will consider our acts in
this Convention, and if they ratify them, those acts will go before the Congress of
the United States ; and not only there, but before the great public of the United

—

;

—

—

;

;

;

;

—

;

—

—

;

;

;

—

—

—

;

;

—

:

;

—
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Does any gentleman here believe-,,
all the nations of the world.
a man who has ever contended upon the floor of Congress for
free soil and free speech, and for the universal liberty of mankind, who will sanction
Even here in Calia Constitution that bears upon its face this darkest stigma?
fornia, I do jiot believe such a provision would be sanctioned or approved.
If it
I tell you, gentlemen,
should be approved here, it will never be approved there.
you jeopard the interests of California far more by inserting this in your ConstituBut I have another objection to
tion than by any other measure you can introduce.
I find on glancing at the Constitution of the United States, under article 4th,
it.
States,
sir,

and before

that there

is

section 2d, that

"The

^,

citizens of each State shall be entitled to all the privileges

and immunities of

citizens in

the several States."

an immunity and privilege of a citizen of one Stale to
to remove also his goods and chatties and ef.
remove
that
we
can
pass
can prevent him from doing it.
no
law
and
fects
free
negroes
Are
citizens of the Slates ?
Mr. McCarvee.
State
of New York and in most of the Eastern States
Mr. Gilbert. In the
they are.
I will not say that in the Southern States they are considered as citizens, though they are citizens under the spirit and meaning of the Constitution.
But gentlemen apprehend that we are in danger of being overwhelmed by free
but admitnegroes and manumitted slaves. I have said that I do not believe it
ting their fears to be well grounded, I think the evil should be provided for by the
It
Legislature when circumstances demonstrate the necessity of such provision.
I

contend,

that

sir,

it is

from that State to another

—

;

;

is

certainly within the province of the Legislature to correct evils of this charac-

ter.

for

It is their

province and theirs alone

legislative enactment.

making, when

We

and I should prefer leaving the subject
go beyond the bounds of ordinary constitution
;

we

attempt to introduce into ours a provision of this character.
is to be pressed upon the House
if we must come to action
upon it, I shall deem it my duty to move that it be referred back to the Committee
on the Constitution, and that they be instructed to report in favor of submitting it
Entertaining the feelings that I do upon this matter,
separately to the people.
and I grant that my prejudices against negroes are as strong as any man's can be^
for my whole education has tended to make them repugnant to me, yet I am not
willing to go this far, and say that a free negro, or any other freeman, shall not enBesides, if we wish to be just here if, as gentlemen say, we must
ter California.
protect this community from vagrants, murderers, assassins, thieves, and all sorts
Look at the miserable natives that
of criminals, we are doing but half the work.
come from the Sandwich Islands and other Islands of the Pacific; look at the degraded wretches that come from Sydney, New South Wales
the refuse of popuWhy do you not
lation from Chili, Peru, Mexico, and other parts of the worldIf your
insert a provision preventing them from polluting the soil of California ?
object is to protect the community from the evils of a bad population, why not inMost of them are as bad as any of the free neclude these in your prohibition ?
groes of the North, or the worst slaves of the South.
Do not be partial in
You are treading upon the United States' Constitution itself.
this matter.
You must beware how you conflict with its provisions. It, therefore, this
matter is to be pressed, I shall move that the whole subject be referred back to the
Committee on the Constitution, with such instructions as the House may think
proper to give it but I desire, if a majority of the House be in favor of making it a
portion of the Constitution, that it should be submitted to the people for a separate
vote.
I believe our Constitution will be rejected if you make it a provision
which cannot be separated from it I believe it will not be sanctioned by the people here and even if sanctioned by them, that it will be rejected by that revisory
power which it must pass at Washington. Sir, if there is one consideration more
than another that would tempt me to forego all my feelings and principles, it would

But,

sir, if

—

the matter

;

—

;

;

;
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be that of securing to California, with as little delay as possible, a proper form of
State Government.
Mr. BoTTs asked what was the question before the House.
The Chair stated that it was on the amendment of Mr. Steuart.
Mr. Shannon. I did not think the question would have been sprung so soon
upon the House. It seems to me, sir, that it has been decided by the unanimous
vote of this Convention that no slavery shall exist in the Slate of California,
A
portion of the amendment under consideration, (Mr. Steuart's,) which by-the-by
It most directly and positively anI thought he had withdrawn, declares what?
it declares
nuls a section introduced and passed unanimously in the bill of rights
that the Legislature shall pass laws as soon as possible, preventing the emancipaAs I understand it,
tion of any slaves introduced into the territory of California.
the slaves of the gentleman's friends in Maryland, of whom he has spoken, can
be brought here and introduced under that provision, but they cannet be manu;

It protects these slaveholders
mitted within our limits.
it gives them the right
defiance
of
section
which
to hold their slaves in
the
this HoujjC has so unanimously
adopted in the bill of rights.
Mr. Steuart. I understand the mover of the original resolution is willing to
accept m}^ proposition.
I stated expressly in reference to this clause, to which
;

the gentleman from Sacramento (Mr. Shannon) objects, that it is merely designed
who may desire to travel with their negro servants
through the State that while it gives those who have no intention of settling here

to cover the case of individuals

—

with their slaves that right, they are prohibited from setting them free here or introducing and retaining them as slaves.
j
Mr. McCarver. I have no objection to it as an amendment. I wish my probut if the House think proper to accept the
position to remain before the House
amendment in preference to mine, I shall be satisfied. 1 did not withdraw my
original resolution, nor do I now withdraw it.
Mr. Shannon, t wish to know how this matter stands. I desire that the effect
of the amendment proposed by the gentleman from San Francisco, (Mr. Steuart,)
should be distinctly understood.
Mr. DiMMiCK. Before this question is decided, I wish to correct one statement
made on this floor. I desire that there shall not go forth a wrong impression from
Some gentleman, not representing that district, has
the district of San Jose.
taken occasion here to state that he is instructed, or in other words requested, by
the people of San Jose, to advocate the adoption of this section, or a section involving these principles.
Sir, I beg leave to state that such is not the wish of the
people of San Jose.
I profess to know something of the voice of that district.
There were, perhaps, individuals in the district who wished to have such a provision incorporated in the Constitution, but they do not wish it now, or at least the
number is very small. I speak knowingly when I say a large portion of that district do not desire such a provision.
I believe there are none but a portion of the
States.
The
native
population from the
inhabitants of the country do not desire
it.
I do not wish to be misrepresented here, or to have an impression go forth
I rise, therefore,
that I am misrepresenting the will of the people of San Jose.
If this is to be put
to correct that impression
I would make one remark more.
upon the statutes, I would suggest to the gentleman the propriety of forbidding the
slaveholders from bringing their negroes here, rather than the negroes from coming themselves.
The resolution before the House is directed against the negro,
who is utterly helpless, and who is brought here by the slaveholder. If such a
provision is to be incorporated in the Constitution, it would better please me, and
seem more appropriate, to direct the prohibition against the slaveholder.
Mr. HoppE.
I beg leave to detain the House a few minutes.
I am a delegate
from the district of San Jose, and I beg leave to differ (honestly, I hope) from my
colleague on this subject.
have no doubt received our vote from the same
;

We
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who

I have no particular instructions
negroes but, so far as I am acquaintconsider myself authorized to say that two-

elected us to seats upon this floor.

to vote for or against the introduction of free

ed with the feelings of our
thirds of the

Americans

district, I

in that district will

;

go against the introduction of free

against it.
As to the Spani^^h pomajority will be opposed to the introducThat, sir, is my candid impression. I will
tion of free negroes among them.
support the resolution as offered by my friend from San Francisco, (Mr. Steuart.)
and will effectually prevent the
I believe it will meet the exigencies of the case
introduction of free negroes
a class which would always be a curse to California.
I have a rising family here, sir, and I expect to end my days in California; but I
never wish to have free negroes for servants, or for any other purpose. I have
been educated and reared in the slave States, and have held slaves nearly all my
life.
I have lived in the free States for a short period, and I have seen riots of the
most sanguinary and deplorable character arise from the habitation of negroes
among the whites. The two races can never intermingle without mutual injury,

negroes.

I

speak

it

honestly.

The

pulation, I confidently believe that a

—

feeling

is

full

;

Look at the bloodshed
Cincinnati in 1S35.
State
were engaged in the
all
parts
of
the
that occurred there.
Negroes from
destruction
of
property
and
conflict, and there was an enormous
loss of life.
Riot?
What have
took place also in Illinois, followed by the same melancholy results.
the people ot Illinois done?
They have seen the evil consequences that grow
out of the intermingling of free negroes with whites, and they have adopted a proLet us now, before we are
vision prohibiting their introduction into the State.
overrun with that race, exclude them from our boundaries, and we shall avoid those
evils which have been experienced by the other free States.
The question was then taken on Mr. Steuart's amendment, and it was rejected.
The question being next on Mr. McDougal's amendment, it was also rejected.
The question then recurring on Mr. McCarver's proposition, it was adopted.
On motion, the Committee rose and reported progress.
On motion, the House then adjourned to 12 o'clock to-morrow.
I refer especially to the great riot in

THURSDAY, SEPTEMBER

20, 1849.

The Convention was

called to order by the President, pursuant to adjournment.
Prayer by Rev. Senor Antonio Ramirez.
Mr. GwiN stated that there was not a quorum present, and moved that the Convention adjourn, and that the fact that a quorum was not present be entered upon

the journal.

Mr. GwiN subsequently modified his motion so as to provide merely that the
Convention will take a recess, until 7 o'clock P. M.
The question being taken thereon, it was decided in the affirmative yeas 9^,
nays 9 the President giving the casting vote in the affirmative.
And the Convention took a recess accordingly.

—

—

NIGHT SESSION, 7 o'CLOCK,

The Convention met

pursuant to adjournment.

P.

M.

The

journal of yesterday

was

read, amended, and approved.

Mr. GwiN gave notice of a motion to amend the rules.
Mr. Jones gave notice of a motion to amend the rules.
Mr. Crosby, from the Committee on Finance, to whom was referred back so
much of the report of said Committee as relates to the communications of Governor
Riley on the ways and means of obtaining the funds for paying the expenses of
the Convention, and also to report on the proposition of Mr. J. Ross Browne, to
furnish printed copies of his report, made a report in writing, stating the form

:
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in which it was necessary to make out the accounts, and recommending the Convention to take a number of printed copies of the Debates in Engligh and Spanand on motion of Mr. Gwin, laid on the table for further conish, which was read
;

side ration.

Mr. Tefft submitted the following
Resolved, That until otherwise ordered, the following: be a standing rule of this Convention,
This House of Delegates shall hereafter meet at 10 o'clock in the morning, and at 8 o'clock

viz.

:

in the evening.

Mr. McDouGAL moved to amend the same by striking out the words " and at
8 o'clock in the evening," and the motion was decided in the affirmative, 19 to 16.
Mr. Brown moved further to amend, by striking out " 10," and inserting "9."
Whereupon, Mr. Tefft on leave, withdrew his motion.
Mr. Norton, from the Committee appointed to prepare a plan or portion of a
plan of a State Constitution, made a further report in writing, being Article VI,
on the "Judicial Department," and Article VIII, on " Public Instruction ;" which
was read, and on motion, referred to the Committee of the Whole.
Mr. CoBARRuviAS submitted the following, which was agreed to
:

Resolved,

That the consideration of the

report just presented, be deferred until

it

shall

have been

translated into Spanish.

Mr. DiMMicK gave notice that he would in due time, present a minority report
on the " Judicial Department," from the Committee appointed to prepare a plan
or portion of a plan of a State Constitution.
Mr. Tefft from the Committee appointed to ascertain and report to this House
who are or shall be the delegates from San Diego, made a report in writing, sustaining the previous action of the House, which was read.
Mr. MooRE moved to lay the report on the table, and the motion was decided
in the negative.

Mr. Moore submitted the following, which the President decided
order

to

be out of

:

Resolved, That William Richardson be admitted to a seat in this Convention, satisfactory proo f
having been produced that the people of San Diego did, in pursuance of a resolution adopted by
them, elect five delegates, to give in this body whatever vote might be agreed upon as the proper
apportionment for the district.

Gwin

Mr.

submitted the following

:

Resolved, That William Richardson be allowed to occupy a seat on this floor, and to be heard
by himself or by ourselves, in defence of his right to a seat in this Convention as a delegate from
the District of San Diego.

The

question being on the adoption of the resolution, it was decided in the afand Mr. Richardson took a seat on the floor of the Convention.
Mr. Gwin stated that Mr. Richardson desired to be heard by counsel, and had
requested that the further consideration of the report might be postponed until to-

firmative,

morrow.
Mr. McDouGAL moved that Mr. Richardson J^e permitted to have access to the
report and to the papers in the hands of the Committee, and that he be required
to present in writing any communication which he may desire to make.

The motion was

On

decided in the negative.

Mr. Jones, the further consideration of the report was postponed
and made the special order for to-morrow at 10 o'clock.
On motion of Mr. Jones, the Convention resolved itself into Committee of the
Whole, (Mr. Lippett in the Chair,) on the 4th article, being the Executive Department of the Constitution.
On motion of Mr. Gwin, the 3d article being the Legislative Department of
the Constitution, was laid aside to be reported to the House.
motion

The

first

of

section of the report

was adopted without debate,

viz

:

:

—
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Sec. 1 The supreme executive power of this State shall be vested in a chief magistrate,
be styled the Governor of the State of California.
.

The 2d
Sec.

who shall

section being under consideration, as follows

The Governor

shall be elected by the qualified electors at the time and place of voting
of the Assembly, and shall hold his ofRce two years from the time of his installation
and until his successor shall be qualified.

for

2.

members

—

Mr. Gilbert wished

to offer an amendment to this section
to strike out all
word "office," and before the word "and," and insert " for two years
from the first day of January, next ensuing his election." He apprehended it was
the object of the Committee that there should be a concurrence between the election of Governor and the assembling of the Legislature
but he found upon referring back to the Legislative Department, that this would not be the case as the

after the

;

section stands.

The second

section of article III, says

:

The

sessions of the Legislature shall be annual and shall commence on the first Monday in January next ensuing the election of its members, unless the Governor of the State shall in the interim

convene the liCgislature by proclamation.

In section 4th of the present report,

it

is

provided that

The returns of every election for Governor shall be sealed up and transmitted to the seat of Government, directed to the Speaker of the Assembly, who shall, during the first week of the session,
open and publish them in the presence of both Houses of the Legislature, &c.
In that case, of course, the Governor could not take his seat or act as Governor
assembling of the Legislature. He (Mr. Gilbert) would therefore
give notice of a motion to amend the second section of the report by inserting instead of the first Monday, the second Monday in January, and to amend the fourth
until after the

section of the report under consideration, by striking out the whole section and
inserting the following
:

The

returns of every election for Governor and other State officers shall be sealed up and transmitted as soon as practicable thereafter, to the seat of Government, directed to the Secretary of
State, who shall, on or before the fifteenth day of December next ensuing, publish the same in
one or more public newspapers. The person having the highest number of votes for Governor
or other office, respectively, as the case may be, shall be declared duly elected; but in case any two
or more persons have an equal and the highest number of votes for Governor or other office, respectively, the Legislature shall choose

so having an equal and the highest
the case may be.

By

by

ballot at its first session thereafter,

number

of votes for Governor or other

one of said persons

office, respectively,

as

the adoption of these amendments, the Legislature will assemble on the 2d

Mondary of January, which will be in no case sooner than the 8th day of the
month. The gubernatorial election will have been decided by the Secretary of
State on the 15th of December, and the Governor will have an opportunity of pre-

He thought it
paring his messsage for the Legislature by the first of January.
necessary in that view of the case, that these last amendments should be made.
As the section stands, it would make it incumbent on the retiring Governor to
send in a message at the opening #f the Legislature.
Such, he apprehended, was
not the wish of the people or of the House.
Coming into office, the new Governor
should have the privilege of laying down the principles that are to govern him
during his term of office, and at the same time, a new Legislature may come in
of the same political views, and it is desirable that there should be unity of action between the Executive and Legislative Departments of the Government.
Mr. GwiN said that if that amendment was to be adopted, the gentleman, (Mr.
Gilbert,) had better report an entire new article on the subject, because the whole
system depends upon each part, and goes through the report. It is sustained by
the experience of many of the States.
In case of a contested election of Governor
under this proposition, how is the decision to be made, or by what power ? It is
decided here by the Legislature.
If he is to be sworn before the Legislature
meets, his election cannot afterwards be contested.

!

155library offering free universal access to books.]
https://www.archive.org/ [Interent Archive - a nonprofit digital
Mr. Gilbert remarked, that incase of a tie, he should expect the question to remain till the Legislature should act upon it. If the Legislature could not decide it,
He was not aware of the course purit would of course go back to the people.
sued in any of the States in reference to this matter, except the State of New
York, which has a board of canvassers, consisting of the officers of the State.
Mr. BoTTs. I congratulate myself that I have arrived at a point for once, when
and I only regret that I
I can give my full assent to the report of the Committee
cannot at the same time sanction the practice of New York. I hope it will not
be the will of the House to approve of the doctrines proposed by the gentleman
from San Francisco, (iMr. Gilbert.) It is to my mind a most important point. As
To whom shall
I understand it, the difference between the two questions is this
the power of deciding these elections be left, whether to the Legislature or to a
;

:

subordinate executive officer of this Government?
Mr. Gilbert. The gentleman mistakes entirely. I will read the substitute
which I propose for the 4th section. (See amendment to section 4.)
Who has the highest number
Mr. BoTTs. Just exactly as I supposed it to be.
That is the question, and that great and important question is to be setof votes.
tled by your Secretary of State.

Mr. Gilbert. It is to be settled by the official returns.
Mr. Botts. The Secretary of State is to decide who has received the highest
number of votes, and if the Legislature is to act at all, it is only to register the decree
of the Secretary of State. He is to decide upon the legality of the returns. I consider that to be a question of very great importance.
It is scarcely necessary to
multiply words on the subject.
I think when my friend from San Francisco, (Mr.
Gilbert) sees that such a question will necessarily have to be decided by such an officer, that he will withdraw the amendment.
At any rate, I wish to impress upon
the

House

the effect of this

The

amendment.

question of the legality of the re-

turns must of necessity, under this resolution, be decided, and that without appeal,
by an officer who, I presume, it is not contemplated should hold such a position as
to entitle

him

to this

power.

gality of the election, but

He

upon the

is

upon

to arise in the
it

was one

not only upon the le-

to decide

legality of the returns.

most important character
In the celebrated New Jersey case,

tions of the

called

of

We have

known

ques-

United States on this subject.
the most important questions

presented before the House of Representatives as to what were the legal returns.
It was a question that agitated Congress and the country for weeks, and produced
a most extraordinary and exciting debate in the House.
And yet this question,
which the House of Representatives could hardly decide, the gentleman proposes
to leave to an executive officer
Mr. Gilbert. Of course the question upon this amendment has no necessary
relation to the others that I have offered.
If it be adopted or not, it does not materially change the report.
It is a mere question of words in this section.
But
in so far as relates to the remarks of the gentleman from Monterey, (Mr. Botts) I
must say I have arrived at an entirely different^conclusion. It is very possible that
the Secretary of State might be a very bad man
but I cannot think there is any
;

danger of his making false returns.
Mr. Botts. I do not fear that the Secretary of State would be a worse man
than any other.
I am afraid of all men.
I do not say he would make a false return
but I fear to trust him with the decisions of the legality of such an important question as the, election returns of the Governor
one of such vital importance
;

—

to the people.

Mr. Gilbert.

The
and

it

The

question

was

I

am

willing to leave

was then taken on Mr.

it

to the

Gilbert's

House.

amendment

rejected.

question recurring on the adoption of section 2d,

to the

second section,

>

:
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Mr. Halleck said I mast call attention to one point that did not strike me in
Committee, and that is, that a difficulty may arise as to the succession in office.
Suppose a question should occur in regard to the votes, and a month, to the 1st of
February, should be occupied in coming to a decision upon it. The Governor
The time of the installation of the new Governor may thus
holds on to that time.
pass beyond the time of the meeting of the Legislature, and that might go on for
:

several years.

Mr. GwiN. The Legislature will settle all matters of that kind. It is a duty
incumbent upon it. I do not see how we can remedy the difficulty unless
the system be entirely changed.
Mr. Shannon offered the following amendment: to strike out all from the word
" and " to the word " and," and insert in its place, " and shall hold his office two
years from the first day of January following his election, and until his successor
shall be qualified."
if that is not substantially the
Mr. Gilbert. I rise to a question of order
same as the amendment which I offered, and which has just been rejected.
Mr. Halleck. I call the attention of the gentleman to the fact that the last
part of the amendment is different from that offered by the gentleman from San
that*. is

;

Francisco.

The Chair decided that the amendment
amendment just acted upon.

did not differ substantially from the

The
The

question recurring on the 2d section as reported, it was adopted.
question being on the 3d section,
Mr. WozENCRAFT moved the following as an additional section, to come in
between sections two and three of the report
A Governor, after having served two consecutive terms, shall be, and is hereby, declared ineligible for a third.

Mr. Shannon. Coming back again to the old ground throwing restrictions
around your Legislature and people that you have no right to impose upon them.
Is this Convention any wiser than the future Legislatures to assemble here, or
I desire to see no
are the people any wiser now than they will be years hence.
and I derestriction, that we can possibly avoid, thrown around the Legislature
sire still more to see no restriction thrown by this Constitution over the people.
It is now
I desire to see them left as unhampered as we can possibly leave them.
proposed that we shall declare that whether they choose or not to elect any man
they see fit to the office af Governor, they cannot do it, because this Constitution
prohibits it.
I certainly cannot vote
I regard it as a most improper restriction.
for it, nor can I vote in favor of the limitation in the third section of the report,
requiring the candidate to be twenty-five years in order to be eligible to the office
of Governor.
Mr. WozENCRAFT. I was very much in hopes this section would pass without
debate.
I think one of the great principles of a republican government is rotation in office.
As to hampering th» people with restrictions, the only restriction
here is in regard to succession. The same person may be elected a dozen times,
if he lives long enough.
Mr. Norton. I can see no necessity for this provision. There is an obvious
necessity in the case of some offices for such restriction
that of Sheriff, for instance
a person who is supposed to have by virtue of his office an immense deal
of influence throughout the country; and who has large sums of money in his
possession.
If he should be eligible a second term, he might use his influence,
or the money in his hands, for the purpose of procuring his re-election.
The
people will settle this matter about the Governor.
If they want a certain man to
continue as Governor, they will have him
if not they will reject him.
Mr. WozENCRAFT. He may come in for a life time, under this provision, but
;

;

—

—

;

not in successive terms.
terms.

There

is

no other

restriction but that of successive
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The question was then taken, and the proposed section was rejected.
The third section of the report being under consideration, as follows
3. No person shall be eligible to the office of Governor, (except at the first election,) who
:

has

not been a citizen of the United States and a resident of this State two years next preceding the
election, and attained the age of twenty five years at the time of said election.

Mr.

McDouGAL moved

amend

to

so as to

make

the section read *'ten years a

citizen of the United States or of California."

that this amendment will not be adopted
for it ceroperate hard upon portions of the people of California.
There are persons in this territory whom I consider justly entitled to be elected
to the highest offices within the gift of the people, which this amendment would
I mean the native Californians, whom I consider equally as well entiexclude.
If it can be so modified as to intled to hold office as the American population.
clude only those who become naturalized under the naturalization laws, I have no
but when I see a proposition brought forward that
objection to the amendment
will cut off (he native-born citizens of California, I hope it will not be the pleasure
of the Convention to adopt it.
Mr. Norton. I have the same objections. This amendment will not only cut
off all the native Californians, but* all those persons not residents of the United
States who were here reeidiDg in this country before California became a part of
the United StatesAt the time I offered this amendment, I did not reflect for a
Mr. McDouGAL.
moment upon the objections that the gentlemen have urged against it. 1 see that
their objections are gcod and valid.
In casting my eye over the section, I thought
only of the necessity of requiring that none but a citizen of the United States
should be eligible to the oflice of Governor.
I will therefore amend my motion
so as to read, "citizens of the United States, or of California, for the last ten
years."
Mr. BoTTs. I ara afraid the gentleman is running from one extreme to the
He will shut us all off if we have to be citizens of California ten years.
other.
Mr. McDouGAL explained that it was "of the United States or California."
Mr. Tefft. I consider the resolution still objectionable. There may be in
California English or Scotch people, who have not been residents ten years.
It
would deprive them of all right to the office of Governor.
Mr. DiMMicK. I still find the proposition objectionable, for the same reason
that I did at first.
It is well known that there are many citizens in California,
who were citizens of Mexico, who have not been in this country ten years. I
think there are some upon this floor, born in Mexico, who were Mexican citizens,
but who have not lived in this country quite ten years.
I am certain there are

Mr. DiMMicK.

I trust, sir,

tainly does appear to

me

;

to

;

many worthy citizens in this territory who come under this head. Emigrating
here when this country was their own, they surely ought to be entitled to every
right and privilege enjoyed by all who have been here the same length of time. I
corisider therefore that the amendment still operates unjustly towards a portion of
the citizens of California, and I shall vote against it.
Mr. Shannon. I wish to put a case to my colleague from Sacramento, (Mr.

McDougal.)

much

to have any of the Sacramento delegaGovernor. Now, the gentleman's friend
and my friend, (Captain Sutter,) if we choose to nominate him as a candidate for
that position, would come directly under this clause, and be rendered ineligible.
He has not been a' citizen of the United States, I believe, ten years; neither has
he been a citizen of California quite ten years. Under the treaty he became a
citizen of California
but not being a citizen either of the United States or of
California ten years, he is excluded by this section.
If there is any thing to get
Captain Sutter out of this dilemma, there are still others who at home are eligible
to the office of Governor, who by coming here are rendered ineligible.
I

should dislike very

tion rendered ineligible to the office of

;

—

—
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Mr. McDouGAL. I certainly think gentlennen take a wrong view of this amend*
ment. It strikes me that each gentleman thinks himself specially referred to. In
answer to the case put by my colleague, in relation to Captain Sutter, I can state
He has been a citizen of California ovei'
that he is not cut off by this resolution.
and
of
the
previously
United
States
six years.
ten years,
I offer this amendment
the
of the State
it
requisite
the
incumbent
Chief
for
Magistrate
making
to reor
years
ten
the
United
StatesCalifornia,
from
fact
that it requires at
in
the
side
least that residence to understand our institutions and the principles of our government.
No foreigner can come in here and become thoroughly Americanilzed unit should be a constitutional
ten
years.
der
I think
requirement that he should
that
period
before
be here at least
he is eligible to so high and resonsible a position.
If there is any objection to requiring him to be a resident ten years, there
is the same objection to requiring him to be a resident of this State previous to
Both stand upon precisely the same footing and it was in that
the election.

—

;

view of the case

offered the

I

amendment.

it appears to me that at an early day in the
might be citizens either of Mexico or of the
United States, without necessarily having the privilege of voting in this State,
I

Mr. Dent.

session,

know

it

that such

tive to the

recollect right,

If I

was decided
is

that persons

the case

truth of

my

;

but lest there

position,

I

may

will read

be some doubt in the House relaan extract from the treaty of peace

between the United States and Mexico wtiich establishes the
"The Mexicans who, in the territories aforesaid, shall not preserve the
the

Mexican

republic, conformably with

what

is

fact:
character of citizens of

stipulated in the preceding article, shall be incor-

porated into the Union of the United States, and be admitted at the proper time, (to be judged of
by the Congress of the United States,) to the enjoyment of all the rights of citizens of the United
and in the meantime shall be maintained
States, according to the principles of the Constitution
and protected in the free enjoyment of their liberty and property, and secured in the free exercise
of their religion, without restriction."
;

Now

who came into California previous
time of its adoption, were considered in
the light of Mexican citizens, but not having the privilege of voting.
If such is
the fact, all of the African race living in California at that time would be included
as citizens, and would of course be entitled to aspire to the position of Governor.
I propose therefore that we substitute in place of "citizen of the United States or
of California," "shall be a qualified elector of the State of California."
Mr. Botts. I am opposed to the amendment of the gentleman, (Mr. McDougal.)
I have not that prejudice against foreigners which seems to inspire some
of the members of this House.
I certainly desire that the individual who is to administer this Government shall understand the character and nature of our instibut I deny the fact that ten years' residence is necessary to a quire that
tutions
knowledge. These principles are based upon truths that are not confined to the
United States
they are known throughout the world.
Wherever civilized man
exists, the nature and character and celebrity of those institutions are well understood.
It is not a fact that persons on the other side of the Atlantic know nothing
about our institutions they are well known, sir, well understood.
In my opinion,
that celebrated French writer, De Tocqueville, has given the most satisfactory evidence that he understood them perhaps as well as nine-tenths of our own countrymen. That these great principles are not only known and preached but practiced,
by that class of individuals whom this resolution would exclude, is proved by the
fact that they leave their native land
that they sunder all those ties of kindred
up
all
that
love
which
give
is so natural to the heart of man, to come
of country
thereby evincing their high appreciation of our institutions.
They
to our shores
present, if any thing, stronger claims to understand and appreciate them than any
which we have had it in our power to give and it may be, that that just such an
individual as this resolution would have a tendency to exclude, would command the
Why then adopt a provision that
votes of seven-eights of the people to that office.
it is

admitted,

I

believe, that all negroes

to the treaty, or lived in California at the

;

;

;

—

—

;
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would produce the efTect of nullifying the wishes of our constituents 1 I shall
I do not know but I am favor of the amendment
certainly oppose this resolution.
of the gentleman from Monterey, (Mr. Dent,) which goes still further than the report of the Committee.

Mr. Dent read

his proposed

amendment, as follows

:

No person shall be eligible to the office of Governor (except at the first election) who has not
the qualifications of an elector, and been a resident of this State two years next preceding the
election, and attained the age of twenty-five years at the time of said election.

The
The

question was then taken on the amendment, and it was rejected.
question was then taken on Mr. McDougal's amendment, and it

was

re-

jected.

Mr. Shannon moved to strike out all after the word election, being the words
" and attained the age of twenty-five years at the time of said election,"
The motion was decided in the negative.
The 3d section was then adopted without amendment.
The 4th section being under consideration, as follows
:

4. The returns ot every election for Governor shall be sealed up and transmitted to the seat of
Government, directed to the Speaker of the Assembly, who shall, during the first week of the sesThe person havsesion, open and publish them in the presence of both Houses of the Legislature.
ing the highest number of votes shall be Governor. But in case any two or more have an equal
and the highest number of votes, the Legislature shall, by joint ballot, choose one of said persons
80 having an equal and the highest number of votes for Governor.

Mr. Gilbert said
If now in order, I would move the amendment which I
have already referred to, and which I will now explain to the House. I would
:

the section be adopted as

it stands in the report, the Legislature will
January, and the returns of the election of Governor will have to go before the Legislature consequently there will be no Governor until the Speaker of the Assembly shall have declared who is Governor.
There will be an interregnum betvi^een the meeting of the Legislature and the
My substitute is designed to obviate this difficulty that
decision of the election.
the going out of office of the Governor and the assembling of the Legislature shall
be consistent. I deemed some provision of the kind absolutely necessary. I am not
tenacious that the Secretary of State should be the canvassing officer of the elecbut it is necessary
tion there may be a board consisting of all the State officers
that the Governor should go into office on the first day of January.
He would
then have eight days to prepare himself for the duties of his office, and to render
under the proposed state of things
to the Legislature a proper report or message
the Legislature assembles on the 1st day of January, and you have the old GovHe delivers a message to the Legislature, whereas, I think the
ernor in office.
have that privilege, and net be obliged to sit out a part of
should
new Governor
without
the right to present to it any exposition of his views.
that Legislature
You might make a canvassing board consisting of the i\ttorney General, Surveyor
General, Comptroller, or other State officers, if the remarks of the gentleman from
Monterey (Mr. Botts) have frightened the House. You will find if you refer further
to the report, that these officers are, in the first instance, to be elected by the LegisI now move that section 4th be stricken
lature, and thereafter by the people.
out, and the following be substituted

state that

if

commence on

the

first

Monday

in

;

;

;

;

;

:

4. The returns ot every election for Governor and other State officers shall be sealed up and
transmitted as soon as practicable thereafter, to the seat of Government, directed to the Secretary
of State, who shall, on or before the fifteenth day of December next ensuing, publish the same in
one or more public newspapers. The person having the highest number of votes for Governor or
other office, respectively, as the case may be, shi^l be declared duly elected
but in case any two
or more persons have an equal and the highest number of votes for Grovernor or other office, respectively, the Legislature shall choose by joint ballot, at its first session thereafter, one of said persons
so having an equal and the highest number of votes for Governor or other office, respectively, as the
case may be.
;

:
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Mr. Crosby. I hope this amendment will prevail, as it seems to be of the
highest importance that the Governor and the Legislature should go into office at
the same time.
Almost always the same policy is agreed to by the Governor and
the Legislature, and it is desirable there should be a co-relative agreement in the
commencement of their operations. In addition to the persons named as canvassing officers, perhaps it would be well to have the Supreme Chief Justices added,
or have them alone, without the State officers.
Mr. Gilbert. I believe that in the State of New York all the State officers
constitute the board.
Mr. Gwin. I hope this amendment will not be adopted. My colleague seems
to think it of great importance that the new Governor should make a speech.
There is no difficulty about that as the matter stands. The retiring Governor
presents his valedictory
the new Governor his inaugural address.
Mr. Sherwood. After hearing the remarks of my friend from San Francisco
on the right, (Mr. Gilbert,) I am decidedly in favor of the proposed substitute. I
think the Governor and other State officers should be aware of the election previous to the hour of their installation.
It seems proper that any officer who has
received the vote of the people ot the State should know, previous to his installaand that we should not require officers to come
tion, whether he is elected or not
to the seat of Government to inquire whether he has received a majority of the
votes, and wait for the Legislature to tell him.
Mr. McDouGAL. I would suggest to my friend from San Francisco, (Mr. GilThere is no provision,
bert,) the propriety of an addition to his amendment.
either in the amendment or in the original report, designating who shall sea) up
and transmit these election returns to the seat of government.
Mr. Gilbert. That will be provided by law.
Mr. Halleck. I will remark that that subject will be reported upon hereafter
by the Committee.
Mr. BoTTs. I would simply inquire if it be designed in the resolution that this
is merely to count the votes as they are sent in,
officer-— the Secretary of State
power left with him to decide whether
discretionary
result,
is
a
declare
the
or
and
are
legal
illegal
or
they
?
Mr. Gilbert. The returns that come to him will come from the duly elected
canvassers in the several districts, and of course he will take no returns unless
The Speafker of the Assembly must act upon the
they come under that authority.
the
Assembly and Legislature must act upon the same returns
same returns
If these returns are false the Legislature will
they cannot act upon any others.
make a mistake, and be placed just in the same position as the Secretary of State.
The gentleman has conjured up a danger that has no existence in reality. As a
further answer to the objections of the gentleman from Monterey, (Mr. Botts,) I
would remind him that the substitute provides that the returns shall be published
fifteen days before the meeting of the Legislature.
The question was then taken on the proposed substitute and decided in the ne*

—

;

—

;

;

gative.

The
The
5.

fourth section, as reported, was then adopted.
question being on the fifth section, viz

The Governor

shall be comraander-in- chief of the militia, the

army, and navy of

this State.-'

McDouGAL moved to amend by adding at the end of this section, " except
they shall be called into service by the United States."
Mr. McCarver thought the gentleman's amendment was needless. Who
would be commander-in-chief if the Governor was not? The Governor should
be commander-in-chief. The Government of the United States, in case of necessi'^^y, makes a call upon him, and he furnishes the required forces.
Mr.

when
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Mr. Shannon read from the second
the United States, as follows

article, section 2d, of the

Constitution of

:

" The President shall be commander-in-chief of the army and navy of the United States, and
"of the militia of the several States, when called into the actual service of the United States," &,c.

Mr.

McDougal

The

fifth

could see no necessity then for (he section, unless it contained
the exception which he had proposed.
Mr. Norton remarked that it was usual to have such an article in the Constitutions ol the States, and he considered the amendment entirely out of place.
section

Sections 6, 7, 8,

was then
9,

adopted, without amendment.

and 10, of the report, were then adopted without debate, viz

He shall transact all executive business with
and may require information in writing from the
6.

:

the officers of Government, civil and military,
officers of the executive department upon any

subject relating to the duties of their respective offices,
7.

He

shall see that the

laws are

faithfully executed,

When

any office shall from any cause become vacant, and no mode is provided by the Constitution and laws for filling such vacancy, the Governor shall have power to fill such vacancy, by
granting a commission which shall expire at the end of the next session of the Legislature, or at
8.

the next election by the people.

He may, on

extraordinary occasions, convene the Legislature by proclamation, and shall state
the purposes for which they shall have been convened.
10. He shall communicate by message to the Legislature, at every session, the condition of the
State, and recommend such matters as he shall deem expedient.
9.

to both Houses,

The

when assembled,

question being on the llth section, viz:

H.

In case of a disagreement between the two Houses with respect to the time of adjournment,
the Governor shall have power to adjourn the Legislature to such time as he may think proper,
provided it be not beyond the time fixed for the meeting of the next Legislature.

Mr. Hastings moved to strike it out> The motion was decided in the negative,
and the section was adopted.
Sections 12, 13, 14, 15, 16, and 17, of the report, were then adopted without
debate, as follows

"
:

,

No

person shall, while holding any office under the United States or this State, exercise the
office of Governor, except as hereinafter expressly provided,
13, The Governor shall have the power to grant reprieves, commutations, and pardons, after conviction, for all offences except treason, and cases of impeachment, upon such conditions, and with
such restrictions and limitations as he may think proper, subject to such regulations as may be provided bylaw relative to the manner of applying for pardons.
Upon conviction for treason, he shall
have power to suspend the execution of the sentence until the case shall be reported to the Legislature at its next meeting, when the Legislature shall either pardon or commute the sentence, direct
the execution of the sentence, or grant a further reprieve.
He shall communicate to the Legislature at the beginning of every session, every case of reprieve,
'Commutation, or pardon granted, stating the name of the convict, the crime of which he was convicted, the sentence, and its date, and the date of the commutation, pardon and reprieve,
14, There shall be a seal of this State, which shall be kept by the Governor, and used by him officially, and shall be called the grpat seal of the State of California,
15, All grants and commissions shall be in the name and by the authority of the people of the
State of California, sealed with the great seal of the State, signed by the Governor, and countersigned by the Secretary of State.
16,
Lieutenant Governor shall be elected at the same time and places and in the same manner as the Governor; and his term of office and his qualifications of eligibility, shall also be the
same. He shall be the President of the Senate, but shall only have a casting vote therein. If
during a vacancy in the office of Governor, the Lieutenant Governor shall be impeached, displaced,
resign, die, or become incapable of performing the duties of his office, or be absent from the State,
the President of the Senate shall act as Governor until the vacancy be filled, or the disability shall
12,

A

cease.
17, In case of the impeachment of the Governor or his removal from office, death, inability to
discharge the powers and duties of the said office, resignation or absence from the State, the powers
and duties of the office shall devolve upon the Lieutenant Governor for the residue of the term, or

But when the Governor shall, with the consent of the Legislature,
be out of the State in time of war at the head of any military force thereof, he shall continue Commander-in-chief of all the military force of the State.

until the disability shall cease.

The

l8th section of the report being under consideration, as follows
11

:
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A

Secretary of State, a Comptroller, a Treasurer, an Attorney General, and Surveyor Gene*
be chosen in the manner provided in this Constitution, and the term of office and eligibility of each shall be the same as are prescribed for the Governor and Lieutenant Governor.
18.

ral, shall

Mr. Gilbert moved

to strike

out the

"a

words

Comptroller."

He

thought

it

absolutely necessary that we should have as few State officers as possible.
He
Such an officer was not required
could see necessity for having a Comptroller.

here where our public improvements and the amount of public funds would be so
limited for several years.

Mr. Shp^rwood hoped the motion would not prevail. The Comptroller is audiand is a very important officer in that light.
As tor public
improvements, he trusted we would have some before long.
Mr. McCarver suggested that the Secretary of State be required to perform

tor of public accounts,

the duties of Comptroller.

Mr. Gilbert said that the business of the Comptroller was simply to audit the
accounts of the State Treasurer.
In some States there is a Committee of the
Legislature to audit the accounts of the Treasurer, In the State of New York a
Comptroller is absolutely necessary.
The Treasurer in that State is a mere
The Comptroller is the principal officer. But in California for many
Cashieryears we shall not need an office of this kind.
He hoped the House would strike
it out and provide, if necessary, for a board of officers of both Houses of the Legislature.

Mr. McCarver thouii^ht this matter should ])e left to the Leirislature. It is
usual in legislative bodies in the Slates to have frequent settlements with the auditor of public accounts, by a committee appoitited for that purpose.
Mr. BoTTS hoped the motion would not prevail.
He was in favor of retaining
this officer, not only because the Constitution of New York has a Comptroller in
it,

but because his duties are extremely important.

are so important as to be divided betv/een two

—

In

some

of the

States they

and second Comptroller.
A most wholesome and useful check is't'reated by the union of the two ofiicers
It is absolutely necessary to have some officer
the one is a check upon the other.
to keep a check upon the public accounts.
The question was taken on Mr. Gilbert's motion to strike out the words "a
Comptroller," and decided in the negative.
a

first

;

The
The

18th section was then adopted.
19th section being under consideiation, viz:

19. The Secretary of State shall be appointed by the Governor, by and with the advice and
consent of the Senate.
He shall keep a fair record of the official acts of the legislative and executive departments of the Government, and shall, when required, lay the same, and all matters relative thereto, before either branch of the Legislature, and shall perform such other duties as shall
be assigned him by law.

Mr.

Dent moved

insert thereof the

to strike out all of the first

sentence after the word "be," and

words " elected by the people."

Mr. Halleck suggested that if this amendment was adopted, another should
be passed also, providing that the Secretary of State shall not be required to keep
the records of the Governor, if he is not to be a confidential officer, appointed under his authority.
The question was then taken on the amendment, and it was rejected.
The 19th section, as reported, was then adopted.
The 20th and 21st sections of the report were adopted, without debate, as follows
20. The comptroller, treasurer, attorney general, and surveyor general, shall be chosen by joint:

ballot of the

two Houses of the Legislature, at
same time and

thereafter shall be elected, at the

under this Constitution
and
and in the same manner as the governor

their first session

places,

;

andl ieutenant governor.
21. The governor, lieutenant governor, secretary of state, comptroller, treasurer, attorney general, and surveyor general shall each, at stated times during their continuance in office, receive for
their services a compensation which shall not be increased or diminished during the term for which
they shall have been elected, but neither of these officers shall receive for his own use any fees for
the performance of his official duties.

;
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The 22d

section of the report being under consideration, as follows

:

22. The governor may suspend from office the secretary of state, comptroller, treasurer, surveyor
general, and attorney general during the recess of the Legislature, until thirty days after the commencement of the next session of the Legislature, whenever it shall appear to him that such officer
has in any particular violated his duty, and he shall appoint a competent person to discharge the
duties of the office during such suspension, and within ten days after the meeting of the Legislaif made during the session, the governor shall lay before that body
ture, or after such suspension
his reasons for such suspension, and the Legislature shall determine by joint ballot whether the
officer so suspended shall be removed or restored to office.
;

Mr. BoTTs said he thought he would vote for everything brought up to night
but he could not vote for this.
It was putting into the hands of the Governor most
extraordinary powers.
Whilst he was not prepared to debate, be was certainly
prepared to vote against it.
The question was then taken, and the 22d section was adopted.
On motion, the Committee then rose, repoited the 3d and 4th articles to the
House, with sundry amendments, and had leave to sit again.
On motion, the House adjourned to 10 o'clock A. M. to-morrow,

FRIDAY, SEPTEMBER
The Convention met

pursuant to adjournment.
Journal of yesterday read and approved.
Mr. GwiN offered the following resolution :

21, 1849.

Prayer by Rev. S. H. Wiley.

Resolved, That the proposition f J. Ross Browne to print and publish, for the use of the State,
i,000 copies in English, and 250 copies in Spanish, of a stenographic report of the proceedings of
and the President of the Convention is
this Convention, for ^10,000, be and is hereby accepted
hereby authorized to enter into the necessary arrangements with Mr. Browne for the security and
payment ot said appropriation.
;

GwiN remarked that it was a matter of importance to the reporter that
proposition should be acted upon without further delay.
He regarded it as
extremely important that a correct official record of the proceedings of this ConMr.

this

vention should be published, both in English and Spanish.
He thought the proposition reasonable enough and, as it seemed to be the only feasible mode of accomplishing the object, he moved the adoption of the resolution.
Mr. Crosby stated that the Committee had taken a great deal of pains to ascertain whether this sum was as low as it could possibly l>e done for, and they were
clearly of the opinion that the proposition was more favorable than any other that
had been presented. Almost the entire expense of printing these Spanish copies
is additional
or, in other words, after printing the English edition, it would cost
the same to have it translated into Spanish and an edition of two hundred and fifty
copies printed in that language.
;

;

Mr. LirpiTT called

for the

reading of Mr. Browne's proposition, which was or-

dered.

Mr.

McCakver

would vote

for the

adoption of the resolution

;

but, at the

same

time, he would greatly prefer that each member should have one copy of the ReIt would not look so much like voting themport instead of the number specified.
selves books at the people's expense.
Mr. BoTTs had no great desire to see the debates of this Convention reported

He conceived that questions of the greatest magtiitude had been discussed
under circumstances of hurry and haste and that the debates, if correctly reported, would leave the members of the Convention in a very unenviable attitude before the country.
He had no sort of fancy for having the debates laid before the
country.
He did not think, from the difficulties experienced by every gentleman
who had spoken, owing to the want of books for reference, time for preparation,
and a systematic order of things, that they were calculated to do credit to California.
But it was not to that point he wished to call the attention of the House. If
this Convention adopted the resolution, the Reporter was, from that moment, entitled

at all.

;
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Had the Committee on Finance that much
receive ten thousand dollars.
in their pockets to pay him with ?
Mr. Crosby explained that the Reporter would be paid in the same manner as
other officers of the Convention.
Mr. BoTTs opposed the appropriation of the civil fund for paying the expenses
of the Convention, on the ground that neither General Riley nor the President of
the United Slates, had a right to dispose of it, and that it could not be legally so
appropriated without special act of Congress. (See debate on this subject, page 95.)
After further discussion, the question recurring on the adoption of Mr. Gwin's
to

money

resolution,

Mr. Gilbeut called

resulted as follows

for

the yeas and nays,

which were ordered, and

:

—

Yeas Messrs. Aram, Brown, Crosby, De la Guerra, Dimmick, Dominguez, P'oster^ GwiaHoppe, Halleck, Hastings, HoUingsworth, Jones, Lippitt, Lippincott, Moore, McCarver, Pedrorena
Rodriguez, Reid, Snyder, Shannon, Stearns, Steuart, Tefft, Vallejo, Walker, President 28.
Nays Messrs. Botts, Dent, EUis, Gilbert, Hill, McDougal, Norton, i^herwood, Wozencraft 9-

—

—

—

On

motion of Mr. Gwin, the Committee proceeded to the consideration of the
special order, being the re|K)rt of the Committee appointed to ascertain and report
who are or shall be delegates from San Diego.
The report, on motion, was read. Whereupon, Col. John B. \¥eller appeared
as counsel for Mr. Richardson, and advocated at length his claim to a seat in this
Convention, as a member elect from the District of San Diej^o
Further discussion ensued, by Messrs. Hill, flalleck, Tefft, Botts, Pedrorena,

and Shannon.
Col. Weller replied

— when Mr. Gwin submitted

the following:

Resolved, That William H. Richardson be admitted to his seat as a memberof this Convention^
that, in all votes taken in this House, the District of S^n Diego shall be entitled to but two
but the dissenting member,
votes a majority of the delegates from that district to give the vote
on any vote by yeas and nays, shall have the privilege of enter^^S his dissent on the jourrral.

and

;

;

The

President ruled that the resolution could not b® entertained, as the Convention had already decided as to the manner ofcastini>- the votes in Convention, and
had also fixed the apportionment for San Diego at two members. A reconsideration of the vote Gxing the apportionment of the several districts, and declaring the
manner in which the votes shall be cast in this Convention, would be necessaryy
before the resolution would be in order, as no resolution could be entertained in
contravention of the law of the Convention.
As the Convention had already decided that the vote therein shall hot be given by districts, but by the members individually, the law of the Convention cannot be disregarded until changed in due
process by the action of this body.
From this decision Mr. Gwin appealed, and proceeded to state his reasons for
so doing.
The question being Shall the decision of the Chair stand as the judgment of
the Convention, it was decided in the affirmative.
Mr. Gwin requested that the decision of the President should be reduced to
writing and entered upon the journal, and the Secretary was directed by the President to take down the words, and enter them accordingly.
Mr. Gwin also asked and obtained leave to have entered upon the journal a protest by himself against the decision of the President.
The question then recurring on the adoption of the report, Mr. Wozencraft
asked to be excused from voting, but the Convention refused so to excuse him.
Messrs. Hill and Pedrorena were excused from voting on the question of
adoption.
Mr. Gwin asked the yeas and nays on the adoption of the report, and
they were ordered.
The question was then decided in the affirmative, as follows
Messrs.
Aram,
Yeas
Botts, Brown, Cobarruvias, Crosby, De la Guerra, Dimmick, Dominguez,

—

:

—

Hanks, Hoppe, Halleck, Hastings, HoUingsworth, Jones, Lippitt, Lippincott,
McCarver, Norton, Pico, Rodriguez, Reid, Sherwood, Shannon, Stearns, Steuart, Tefft, Vallejo,
Walker, Wozencraft, President 32.
Nays— Messrs. Ellis, Gwin, Moore, McDougal, Ord— 5.

Foster, Gilbert,

—

—

:
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Mr. Ellis submitted the following
Besolved, That hereafter the claims of all persons to become members of this body^ except such
persons as have already been declared members by a vote of this Convention, shall be declared out
of order, and shall not be entertained by this House.

On

motion of Mr. Moore, the Convention took a recess until 7^ o'clock, P. M.

EVENING SESSION, Tj o'CLOCK,

On

P.

M.

motion of Mr. Gwin, the Convention resolved itself into Committee of the
in the Chair, on the report of the Committee on the Constitu-

Whole, Mr. Botts
tion.

Article

follows

VI

of the report of the Committee

was then adopted, without debate, as

:

Article VI.

— Militia.

Sec. 1. The Legislature shall provide, by laws, for organizing and disciplining the militia, in
5ueh manner as they shall deem expedient, not incompatible with the Constitution and laws of the
United States.
2. The Legislature shall provide for the efficient discipline of the officers, commissioned and
non-commissioned, and musicians, and may provide by-laws for the organization and discipline of
volunteer companies.
"3. Officers of the militia shall be elected or appointed in such manner as the Legislature shall,
from time to time, direct, and shall be commissioned by the Governor.
4. The Governor shall have power to call forth the militia, to execute the laws of the State, to

suppress insurrections, and repel invasions.

VII of the report of the Committee then coming up
Mr. Sherwood moved to strike out the word " one," before the words " hundred
thousand dollars," and insert the word "five."
By this section we prevent the Legislature fr )m creating a debt of over one
hundred thousand dollars, in the aggregate, without submitting it to a vote of the
Article

He was

of submitting the question of creating a large debt to
necessary in carrying on the expenses of the Government to borrow temporarily more than that sum. In the State of New York there
is a provision of a similar nature in the Constitution, but the amount is one million
In his opinioti it might be necessary at some peinstead of a hundred thousand.
people.

the

riod

people,

but

— probably

it

in favor

may be

at the

levied and collected,

very

first

session of the Legislature, before a tax can be
keep the wheels of Government in motion to

—

in order to

temporary loan. He would
make it five hundred thousand. The expenses of this State would be larger than
those of any other State, and this sum might be required.
Mr. Norton said that the Committee were not particular in regard to the sum,
He thought him])ut they thought it necessary to specify some definite amount.
self that the circumstances'of the country required that the sum should be increased,
so that the Legislature should have the power to raise such an amount as might
be indispensably necessary.
Mr. Sherwood stated further that it was, in the view of the Committee, deemed proper to reconsider this question, and fix the amount at a larger sum than that
but from some circumstance or other it was not reconsidered.
reported
Mr. Gwin was utterly opposed to the amendment, to increase the amount of
If we could not carry on our State Government without
State debt to $500,000.
contracting a debt of that magnitude, we were certainly starting wrong.
This
was a provision of the utmost importance. He hoped the report of the Committee
would be received, or if the amount was to be increased that it would be in a very
small ratio.
He was opposed to the principle of permitting the Government to
create a public debt at all, and would not go beyond the report of the Committee.
Mr. McCarver was of opinion that $100,000 was sufficient to pay the expenses of State Government.
Iowa went into existence prohibiting the borrowing of
over a hundred thousand dollars
and he did not see why we should not do so.

borrow more than a hundred thousand

;

;

dollars as a

—

—

:
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the lands of Iowa were public lands and were not taxable by the State.
He was of opinion that the sum should not at all events be over ^300, 000. If we
went beyond that we created an indelitedness that might probably be entailed

Nearly

all

and he was altogether opposed to the principle of borrowing
money and making others pay it. The interest in a short time would amount to
It was impossible to borrow money here short of six to
as much as the principal.
ten per cent. He believed that two, or, at furthest, three hundred thousand dollars
would be sufficient. He would be willing to vote for that, but not one cent beyond it.
Mr. Hastings observed that the gentleman seemed to labor under the impression that, if the sum of $500,000 was inserted instead of $100,000, a debt to
He conceived it was discretionary with
that extent must necessarily be created.
the Legislature, and that probably no debt at all would be created.
If it was ne-

upon our posterity

;

obtaining money when required, it was highly important
our Constitution that the Legislature might be able to meet
would be willing to rely upon the good judgment of the
not reasonably be presumed that the Legislature would
create a debt to the full amount of the authority given it unless the public neces-

cessary

provide for
should so Ibrm
He
the contingency.
Legislature.
It could
that

to

we

sities

demanded

it.

Mr. Sherwood said

that it would not probably be necessary to borrow money
organization of the Government.
It would be necessary to
raise some fund to put the wheels of government in motion ; and to do that would
certainly require over a hundred thousand dollars.
The question being on Mr. Sherwood's amendment to insert " five hundred thouat all after the

sand,"

it

was

first

rejected.

Mr. LiPPiTT moved

to insert "three" instead of "one."
question being on this motion, it was adopted.
Mr. Hill moved to amend the latter part of the section so as to read ''and such
law shall be published in at least one newspaper in each Judicial District, if one
is published therein, throughout the State, for three months next preceding the election at which it is to be submitted to the people," which was agreed to.

The

was then adopted,

Article VII, as amended,

Article VII.

viz

State Debts.

Legislature shall not in any manner create any debt or debts, liability or liabilities, which
shall singly or in the aggregate, >\ith any previous debts or liabilities, exceed the sum of three
hundred thousand dollars, except in case of war, to repel invasion, or suppress insurrection, unless
the same shall be authorized by some law for some single object, or work, fo be distinctly specified
therein, which law shall provide ways and means, exclusive of loans, for the payment of the interest of such debt or liability as it falls due, and also to pay and discharge the principal of such debt
or liability within twenty years from the time of the contracting thereof, and shall be irrepealable
but no such law shall take
until the principal and interest thereon shall be paid and discharged
effect until at a general election it shall have been submitted to the people, and have received a
majority of all the votes cast for and against it at such election and all money raised by authority
of such law shall be applied only to the specific object therein stated, or to the payment of the debt
each Judicial Disthereby created, and such law shall be published in at least one newspaper
trict, if one is published therein, throughout the State, for three months next preceding the election
at which it is submitted to the people.

The

;

;

m

Article

IX was then taken up and passed, without

debate, as follows

:

3Iode of Amending and Revising the Comtitution.

Article IX.

amendments to this Constitution may be proposed in the Senate or
House of Representatives and if the same shall be agreed to by a majority of the members elected
to each of the two Houses, such proposed amendments shall be entered on their journals, with the
Sec.

1.

Any amendment

or

;

yeas and nays taken thereon, and referred to the Legislature then next to be chosen, and shall be
published for three months next previous to the time of making such choice and if in the Legislature next chosen as aforesaid such proposed amendment or amendments shall be agreed to by twothirds of all the members elected to each House, then it shall be the duty of the Legislature to
submit such proposed amendment or amendments to the people, in such manner and at such time
and if the people shall approve and i;atify such amendments, by
as the Legislature shall prescribe
a majority of the electors qualified to vote for members of the Legislature voting thereon, such
;

;

amendment

or

amendments

shall

become part of the Constitution.

;

;
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2. And if at any time two-thirds of the Senate and House of Representatives shall think it necessary to revise or change this entire Constitution, they shaK recommend to the electors, at the
and if it shall
next election for members of the Legislature, to vote for or against a Convention
appear that a majority of the electors voting at such election have voted in favor of calling a Convention, the Legislature shall, at its next session, provide by law for calling a Convention, to be
holden Avithin six months after the passage of such law, and such Convention shall consist of
members not less in number than that of both branches of the Legislature.
;

motion of Mr. Wozenckaft, the Committee then rose, reported Articles 6,
9, to the House with sundry amendments, and had leave to sit again.
The House then, on motion of Mr. McDougal, resolved itself into Committee
of the Whole, Mr. Botts in the Chair, on the report of the Committee on the

On

7,

and

Boundary.

A

sufficient

number of copies of the

report not being prepared for the use of the

members,

The Committee, on
sit

motion, rose and reported progress, and obtained leave to

again.

Mr.

mence

GwiN moved
its

to take

up the

bill

of rights, as reported

to the

House, and com-

consideration.

Mr. Norton thought it proper that the entire Constitution, as passed in Committee of the Whole, should be before the House, before any portion of it vs'as
taken up for final action.
Mr. Halleck called attention to the fact that each article, as finally acted
upon, must be given to the translator after a very careful revision, so that Spanish
copies could be made (or the use of the Spanish delegates at the same time with
the English copies.
Mr. BoTTs hoped the bill of riglits would not be taken up to-night. He moved
that the House adjourn till 10 o'clock to-morrow.
Mr. GiLBEKT suggested that the bill of rights should have its first and second
reading, which was merely formal.
Mr. Norton hoped that the House would adjourn, in order to afford the Committee on the Constitution an opportunity of holding a meeting.

The House

then adjourned.

SATURDAY, SEPTEMBER

22, 1849.

Prayer by the Rev. Padre Antonio Ramirez.
Journal of yesterday was read and approved.
rules of the House were then amended, in pursuance of notice given by
Messrs. Gwin and Jones.
Mr. DiMMicK, from the Committee on the Constitution, made a minority report
In Convention.

The
The

on the subject of tUe Judiciary, which was rea-d and referred to the Committee of
the Whole.
On motion of Mr. Botts, the Secretary was authorized to take such measures
as he might deem proper to secure the papers and records of the Convention.
On motion of Mr. McDougal, the House then resolved itself into Committee of
the Whole, Mr. Lippitt in the Chair, on the report of the Committee on the
Boundaiy.
The question being on the adoption of the report of the Committee, which proposes the following as the boundary, viz

Commencing at the northeast corner of the State, at the intersection of the parallel of latitude
forty-two degrees north with the parallel of longitude one hundred and sixteen degrees west, thence
south upon and along that parallel of longitude to the boundary line between the United States and
Mexico, established by the treaty of peace ratified by the said Governments at Queretaro on the
30th day of May, 1848. thence west upon and along the said boundary line to the Pacific ocean
thence in a northerly direction following the course of the Pacific coast to the said parallel of fortytwo degrees of north latitude, extending one marine league into the sea from the southern to the
northern boundary, and including all the bays, harbors, and islands adjacent to the said coast and
;

thence east from the said coast at latitude forty-two degrees north, upon and along that parallel of
latitude to the place of beginning.

:
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Mr. McDouGAL said This question is so important that I would suggest some course of action,
on the part of the Committee of the Whole, for the purpose of order and convenience in the desI understand that there are a variety of opinions in relation to the proper bounpatch of business.
dary of this State. I therefore suggest that gentlemen who intend to introduce propositions on the
subject present their various amendments.
Let these amendments be copied by the Clerk, and
copies furnished at the earliest practicable moment for the use of the members.
I differ, myself,
from the Committee that made this report, as to the line therein proposed. I shall therefore offer
an amendment and, as I presume others will come up, I hope the course which I have suggested
For the present, without explaining the Une which I propose as a boundary, I
will be pursued.
:

;

my amendment

will simply present

That

boundary of the State of California shall include all that tract of country from the
105th degree of longitude west from Greenwich to the Pacific coast, and from the 32d to the 42d
degree of north latitude, known as the territory of California also, the harbors, islands, and bays
adjacent and along the Pacific coast; also, to extend three fc^nglish miles into said Pacific ocean
ard along the coast thereof from the 32d to the 42d degree of latitude north; but if Congress should
not grant or adopt the boundary herein set f(/rth, then the boundary to be as follows, viz commencing at the point of intersection of the 42d degree of north latitude, and of the 120th degree of
longitude west from Greenwich, and running south on the line of said l20th degree of west longitude until it inters'^'cts the 38th degree of north latitude
thence running in a straight line in a
southeasterly direction to the boundary line between the United States and Mexico as established
by the treaty of May 30th, 1848, and at a point where the 116th degree cf west longitude intersects
thence running west and along said boundary line to the Pacific ocean, and
said boundary line
extending therein three English miles thence, running in a northeasterly direction and following
the direction of the Pacific coast to the 42d degree of north latitude, to the place of beginning
also, all the islands, harbors, and bays along and adjacent to the Pacific coast.
the

;

:

;

;

;

;

Mr. Semple. I desire to make a few remarks, which I think may be of some service to the
House on this subject. I conceive that our object is not so much to define the particular line of
it does not run west of the range of California mountains, known as the Sierra
not important about the territory on the other side,^but that the great object now
is to secure the admission of California as a State into the Union.
There may be other questions
which involve great difficulty, connected with this boundary, in the Congress of the United States.

boundary, provided

Nevada

;

that

it is

It would therefore seem proper for California to define her northern and southern boundary, and
leave her eastern boundary open, subject to the action of Congress, with a proviso, that Congress
It is evidently not desirable that the
shall not extend the boundary west of the Sierra JNevada.
That is the
State of California should extend her territory further east than the Sierra Nevada.
great natural boundary ; better than military fortifications, to secure us from any danger from the
Beyond that w^e do not desire but if Congress think proper to include it, it would prointerior.
It seems to me that this course is the proper one.
bably be our policy to abide by that decision.
Let us establish our northern and southern lines, and our western line, including the bays along
the coast, and lands lying between the crest of the Sierra Nevada and the Pacific, and leave the
Eastern line to the discretion of Congress. It would be a great drawback to this country to be
left three or four years without a State Government, while Congress is debating our boundary.
must therefore, as a primary consideration, ado-pt such a course as will be least calculated io
produce dissension in the halls of Congress. If we secure this valley lying between the Sierra
Nevada and the Pacific it is all we desire. It is the limit formed by nature for this State. But
;

We

if it IS at all likely, after the Constitution is carried to Washington to be ratified, that a definite
eastern boundary would delay our admission as a State, it is an important matter that we leave it
Those great and exciting questions which have distracted Congress for years
to be settled there.
This is the true policy of
ought not to be brought up there by any course which we may pursue.
In almost all the other States, which have been admitted into the Union, the only maCalifornia.
It was the cause of the difficulty between Misterial difficulty has been in regard to boundaries.
In one instance, in the latter case, the military were called
souri and Iowa, Michigan and Ohio.

upon

boundary line. I'his is the consequence of asliing too much territory. If we
seems to me that Congress would be willing to grant it and we might insert a proour Constitution that, if Congress desires to add the territory east of the Sierra Nevada,

to settle the

ask for
viso in

little, it

;

may be introduced with the consent of the Legislature of California. It is
a very doubtful question what is the disposition of Congress in regard to our eastern boundary.
But I think it should be left to the discretion of Congress. When settled by Congress, it will be
It is said by members of Congress
as definitely settled as if we had fixed it in our Constitution,
that one portion of the Union refused to settle the question, in regard to California, at the last sesanother portion as a point of honor.
It would appear that each party is detersion, on principle
mined never to yi*ld on this question. If we can avoid exciting these sectional prejudices, it will
be greatly to our interest. It is highly desirable that we should have a regularly organized Government, and I think this is the best course to effect that object.
hereafter that portion

;

The Chair thought it desirable, before
member should clearly understand

every

the House proceeded any further in this discussion, that
the different eastern boundaries proposed by the report'

aud the amendment.
[The Chair then read the report and amendment in juxta-position.]
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Mr. Halleck. I have a proposition which I wish to offer as a substitute for the whole. I was
not aware that the subject was to be brought up this morning; and I have drawn up my proposiIt is as follows:
tion very hastily here at my desk.

[Here Mr. Halleck read a proposition with a proviso,
Mr. GwiN to submit the following, which he accepted as
ment, as it accomplished precisely the same object which
Mr. GwiN then offered the following amendment to the

but withdrew

it to allow
a portion of his amendhe had in view]

amendment,

viz

:

of California shall be as follows: beginning at the point on the Pacific ocean south
be established by the Commissioners of the United States and Mexico, appointed
under the treaty of 2d February, 1848, for running the boundary line between the territory of the
U. S. and Mexico, and thence running in an easterly direction on the line fixed by said Commisthence northerly on the boundary line
sioners as the boundary to the Territory of New Mexico
between New Mexico and California, as laid down on the " Map of Oregon and Upper California
from the survey of J. C. Fremont, and other authorities, drawn by Charles Preuss, under the order
of the Senate of the U, S., Washington city, 1848," to the 42d degree of north latitude thence due
thence southerly
west, on the boundary line between Oregon and California, to the Pacific ocean
along the coast of the Pacific ocean, including the islands and bays belonging to California, to the
place of beginning.

The boundary

of

San Diego,

to

;

;

;

Mr. Halleck ^hen submitted his proviso, which he stated was taken nearly
verbatim from the Constitution of Florida:
But the Legislature shall have power by the votes of two-thirds of both Houses to accede to such
propositions as may be made by the Congress of the United States, upon the admission of the State
of California into the national confederacy and Union, (if they shall be deemed just and reasonable,)
to limit the eastern boundaries of the State to the Sierra Nevada, and a line drawn from some
point in that range to some point of the Colorado or Gila rivers, and to organize, by Congress, a
Territorial Government for that portion of California east of these boundaries, or to admit it into
the Union as a distinct and separate State.
And the Legislature shall make declaration of such
assent by law.
Mr. Gwijv accepted the proviso as an amendment to his amendment. He regarded this question of boundary as the most important that had to be settled in this Convention.
He thought that
more important results proceeded from it than from any other. He had devoted much attention to the
He had
subject of the boundary, knowing the ilifficulties which would arise in connexion with it.
maps which he had laid before citizens of California who are well versed in this matter, and they
informed him that the boundary which he proposed was that recognised by the Government of
Mexico, and he believed it would be recognised by the Government of the United States, and in
He
fact had been recognised by the official documents and maps published by order of Congress.
believed that we should in the first place fix the boundary definitely in this Constitution, so as not
to leave open the question which had heretofore prevented California from having a government ;
but as this was a fair subject of negotiation between the two high contracting parties, and as Congress had a right to determine what our boundary should be, and might refuse to sanction the proposed boundary, then it was competent for Congress and the Legislature, under this proviso, to
change it by their joint action. Any other course he thought would give rise to a great deal of
difficulty in Congress.
If we include territory enough for several States, it is competent for the people and the State of
California to divide it hereafter.
This a privilege guarantied by the Constitution of the United
States.
He looked upon it as a matter of great importance that the boundary should include the
entire territory, so that there could be no question hereafter.
It was true this proposition embraced
an immense unexplored region that it brings in the Mormon settlement on the Salt Lake. But
the Mormons have already applied for a government, and if they do not desire to remain in the
State of California, it is very easy for them to form a separate government.
He was informed that
they were already breaking up, and would in a short time dissolve their association.
At all events,
we should not jeopard our admission into the Union by omitting them. If they desire it, they can
have a government of their own.
;

The Chair

stated

that the question

would be on the amendment of Mr.

McDougal.
Mr. McCarver. I am decidedly of opinion that it is the duty of this House to fix some permanent line as the boundary of California.
It is the duty of the State of California and the United
States, as the two high contracting parties, to fix the boundary
and I believe it is the duty of this
Convention to designate some particular limits, so that the people may know where the boundary
is.
There has been much collision between the Government and the new Territories that have
recently been admitted into the Union
not so much because they were claiming too great an exmay
tent of territory, but because the Government wished to shape it in a particular manner.
find the same difficulty here.
may find an attempt on the part of the Government, if we leave
this an open question, to make two States bordering on the Pacific.
It is our duty to refuse to
come into the Union as Iowa did, unless Congress accedes to the boundary which we deem pro;

;

We

We
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A

The amendment jast read (Mr.
similar difficulty may take place in California.
Gwin's) fixes an indefinite boundary. I am of opinion that it is greatly too large, and that it
leaves the boundary in an indefinite form, and in a condition that will hereafter produce agitation in Congress.
It is not at all probable that the Government at home will demand such
a boundary. It is true that the proviso which the gentleman accepts as a part of his proposition may have a tendency to quiet that difficulty, but it leaves the question open, to be settled hereafter by the Congress of the United States and the people of California in their legisHere are two States
Is it not calculated to bring up the slavery question again 1
lative capacity.
possibly to be hereafter made out of California.. There is certainly too much territory for one.
The whole question as to slavery in one of these States is therefore to be brought up again. If we
leave it for Congress to settle, they may divide the territory east and west instead of north and
south.
I contend that we should clearly and definitely settle the question of slavery for that portion
of California that we expect shall remain permanently the State of California, and should not extend
our boundary beyond that part over which we intend to extend our laws.
Mr. Shanno.n. The proposition of the gentleman from San Francisco, (Mr. Gwin,) including
I have prepared here,
the entire boundary of the territory known as California, has been read.
sir, an amendment, v^hich I shall ofl^er at the proper time, after the present amendment and substitute have been disposed of
The amendment which I propose to offer leaves out a great portion of
the territory of Calitornia as included within the proposition of the gentleman (Mr. Gwin ;) and
as he has already claimed and received the favor of the House to read his amendment, I shall claim
per to adopt.

the

same

privilege.

My

amendment

in these

is

words

:

Eesolved, That the boundary of the State of California, be the following Commencing at the
point where the one hundred and twentieth (120) parallel of longitude west from Greenwich intersects the forty- second degree of north latitude (forming the southern boundary of the Territory of
Oregon;) thence following said one hundred and twentieth parallel, southerly, to its intersection
with the thirty- eighth degree of north latitude ; thence in a southeasterly direction to the point
wtiere the thirty-fifth degree of north latitude crosses the river Colorado
thence southerly, following high water mark on the east bank of said river, to the boundary line established by the late
treaty between the United States and Mexico, dated at Queretaro, May 30tb, 1848
thence westerly along and upon said line to Pacific ocean
thence following the course of said Pacific coast
to the parallel of forty-two degrees north latitude, extending one marine league into the sea from
:

;

;

;

and including all the bays, harbors, and islands adjacent to said coast, to said forty-second degree, and thence easterly along and upnn said parallel of latitude to the place of beginning.

said coast,

The advantages of this line I deem very great for the reason that it will include every prominent anal valuable point in the territory every point which is of any real value to the State, including also the river Colorado, and that point which will be so important at our southern extremity as
a port of entry and depot for the trade carried on between the interior provinces of Mexico and
the lower portion of the State of California.
Including these points, and all the rest included mthe
boundary reported by the Committee, it possesses another advantage it brings the State within
reasonable limits very nearly the same limits proposed by my colleague from Sacramento (Mr.
McDougal ;) that is following the crest of the Sierra Nevada. But it makes a more distinct and
perfect boundary line, and possesses the further advantage of giving regularity to the width of the
State.
If you observe, it follows nearly in a parallel line along the coast.
It makes the territory
nearly of an equal width at the northern and southern points.
It follows the coast in its southeast
bend, nearly in a parallel direction. As to the proposition now before the House, (Mr. Gwin's,) I
cannot but regard it as one of the most objectionable that could possibly be adopted by this Convention.
I consider that it is indispensably necessary that we should have more fixed limits to the
new State of California. I believe, if we do not, it will occasion in the Congress of the United
States a tremendous struggle.
Leaving an immense extent of territory at the east, to be included
or not at the discretion of Congress, it will certainly leave open a subject for contest.
The slaveholding States of the South will undoubtedly strive their utmost to exclude as much of that territory as they can, and contract the limits of the new free State within the smallest possible bounds.
They will naturally desire to leave open as large a tract of country as they can for the introduction
of slavery hereafter.
The Northern States will oppose it because that question is left open the
very difficulty which it is our policy to avoid. This is an immense territory which the gentleman
proposes to include.
It is very unwieldy and could never be subjected to the operation of our laws.
A great portion of it can be of no advan'age to us.
vast deal of it is an immense unexplored
region a barren waste.
The northeastern portion of it is, as the gentleman states, settled now by
a large population of people, whose religious tenets certainly form a great barrier to their introduction among the people of California.
I know not upon what authority the gentleman states
that these settlements are now breaking up
that therefore no difficulty can occur hereafter on that
ground.
Mr. Chairman, these settlements are only forming. They are day by day acquiring
strength, and becoming more permanently fixed as a great community they are rapidly increasing
They may, after some time, become an immense and unin wealth, population, and stability.
wiedly body, with numbers of elders striving for the control and influence of the sect ; and when
But now
all these different influences become struggling against each other, they may break up.
it is not the case, nor is it likely that it will ever be so
for they are not contracted within narrow
bounds as they were in the United States. They have an immense extent of territory, which as
;

;

—

;

—

—

A

—

—
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they divide they can extend themselves over, and form new settlements ; and that, sir, I take it,
But the great difficulty with them is, that they
will be the natural course of events with them.
have no representation in this Convention. How can you force them to come within the State of
Will not the objection be a valid one, that they have no representation here. They
California ?
will say
we had no hand in forming this Constitution which you endeavor to force upon us, and
we will not submit to it. It seems to me that such an objection would be most just and proper.
And the gentleman sees it too, from the fact that he endeavors to get over the difficulty by suggesting the probability of their breaking up hereafter, and abandoning their settlements. But we are
Very well, sir. They are and have
told that they are already leaving there in great numbers.
been for the last eighteen months ; they have been coming to the gold mines and working hard ;
but when they do so, you almost invariably find that they return back to their homes, carrying
with them a great portion of the wealth of California, to enrich them there and render their staBut even suppose they would quietly submit to the government which we are
bility more certain.
Just imagine a member of the Assembly or of the Senate, starting from the
establishing here.
Salt Lake settlement and traveling three or four months to reach the Legislature of California, and
traveling three or four months back to reach his constituents.
The only way in which I can see
that we could get over that difficulty, would be to provide for a perpetual legislature here otherwise
For these reasons,
it would be impossible lor them ever to keep up their proper representation.
Mr. Chairman, I shall certainly oppose the introduction of any territory as a part of the State of
California that would render the State so unvviedly as this; while, at the same time, I shall oppose
any proposition that leaves out any important point which may be valuable to the State hereafter.
Mr. HoppE. I have not made up my mind fully, Mr. Chairman, whether it will be best to include the whols of California as laid down upon this map, (Fremont's,) or to have a fixed boundary
defined
but from what knowledge I have of the country, and what I have seen, I think if there
is any definite boundary to be made, that that proposed by the Committee is decidedly preferable
taking the longitude of 116.
to any other yet proposed
Any person who has been over the tract
of country northeast knows that it is nothing but an isolated desert, until you get to the region of
the Salt Lake.
The land on this side of the desert is naturally separated from that on the other
side, and sho ild be kept so.
On the western side of this boundary line, 116° W. longitude, there
is a great deal of desirable land before you reach the base of the Sierra Nevada.
It is supposed
by many that it embraces a good deal of valuable mineral land but if we make the Sierra Nevada the dividing ridge we have no protection from the territory beyond. Depredations will be committed within our limits.
How will you reach the offenders by process, when all they have to do
is to withdraw a short distance on the other side.
They are then out of reach.
want some
My friend from Sacramento (Mr. Shannon) stated that he
line beyond this range of mountains.
desired to include the Colorado, because there might be valuable seaports there.
I think we should
The Mormons have settled there, and if they can make a good
leave out the Colorado altogether.
seaport ol it, it will be valuable to the interior, and be of decided advantage to us also in our southern trade.
If the question comes up, unless my mind should be made up to include the whole of
the territory of California, I shall vote in favor of 116° west longitude as our eastern boundary
line.
I believe there is no other that would suit us so well
and I hope gentlemen vill take its
:

;

;

—

;

We

;

advantages into consideration.
Mr. BoTTs. I entertain very different views on this subject from most of the gentlemen who
have addressed the House. I think it is true, with my friend from San Francisco, (Mr. Gwin,)
that this is an exceedingly important question, and one that we should exercise due deliberation in
considering.
There is but one question, in my mind, in forming this Constitution, that I would
condescend to consider with any reference to the views of Congress. It is the only one that they
have a right to exercise any control over in this Constitution and that question is contained in the
All other provisions in our Constitution affect ourselves, and ourclause now under consideration.
selves only, and we have a right to shape them as we think proper
but the question of boundary
affects the interests of others whom Congress holds in charge.
It is for this reason that I like so
much the character of the amendment proposed a little while ago by the gentleman from Monterey,
(Mr. Halleck,) leaving it to Congress to reduce the boundary to certain limits, if such course be
deemed advisable. This is the only proper subject of negotiation between the people of California
and the Congress of the United States. I say, then, with respect to this eastern line, I am willing
after the Spanish fashion, to leave it to those buenos humhrts in Congress and our Legislature to
let us, upon our part, claim a line, but let us provide also that that
decide. Let us define the line
line may be altered by those two high contracting parties.
I would not insist upon two-thirds of
the Assembly
I would desire that it should be decided by a majority of the Assembly of the State
of California, together 'with a majority of the Congress of the United States our Assembly against
their Assembly.
When these two agree, the line determined upon by them should be our eastern
boundary. There is one point upon which I entertain very different views from most of the gentlemen on this floor and that is, that we can be accommodated or benefited in the slightest degree
by having a very extensive territory in California. This thing is betier understood at home than
here, and the difficulty will be in obtaining what we ought to desire
small and contracted limits.
claim a representation in the Senate of the United States equal to that of any other State in
the Union.
The question will be there, for how small a territory do you claim this power? Do
you remember, Mr. Chairman, that the little State of Delaware, because of her size, is the most
powerful State in the Union 1
Do you remember that her ratio of representation in the Senate of
;

;

;

;

—

;
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the United States is infinitely greater than that of any other State in the Union 1
a fact that formed an almost insuperable obstacle to the adoption of the Constitution of the United States. Sir,
the difficulty will be to contract and not to expand your limits ; and, if you are seeking power for
your State, your object ought to be to make it as small as possible. I wish we could get it divided
into two or three States, as some gentleman suggests.
Instead of having two votes with the hundred and twenty thousand people here, we would have six votes in the Senate of the United States.
But there is no danger of this. They are too vigilant at home to permit anything of this kind. It
is upon this subject that we ought to be particularly guarded.
Inasmuch as it is a fair subject of
negotiation, I would not propose the original resolution of the mover, (Mr. Gwin,) but would suggest a modification of it somewhat in this wise: The eastern boundary shall follow the Sierra
Nevada as far as that range of mountains extends on Fremont's map, and thence in a diriect line
to the mouth of the Gila.
That may be the very boundary proposed by some of the gentlemen
who have submitted propositions, but I merely throw it out casually as a suggestion. It is a boundary which, I understand, would include a very important portion of country in the lower part of
the State.
But if Congress should desire to include a greater extent of territory than that, it can
only be done by the joint action of Congress and the Legislature of California.
object is, to
secure to the inhabitants of this country just as much power as I believe they are entitled to in
the public councils of the nation
and I am not willing that all that extent of country embraced
between the Pacific ocean and the boundary laid down in Fremont's map, as proposed in the
amendment, on the east, should be represented in the Senate of the United States by only two
members. Sir, the extent of country laid down by the first part of the proposition (Mr. Gwin's)
is probably about fifty times as great as that proposed by other members here.
Suppose Congress
should adopt that line ?
There is no power in your Assembly to alter the line so adopted. It
becomes the law of the land, and a part of the Constitution. But whilst I permit that to be done,
if the Congress of the United States insist upon it, it can only be done under the approval and
joint consent of Congress and the State of Call brnia.
If it is to be forced upon us at all, let us

My

;

it upon a joint vote of the two parties.
Let us fix the line which we think ought to be
and proper line of the State of California. The question then occurs, which is the tine
and proper line what is the line which it is to our interest to adopt ? Is there a gentleman on
this floor who hesitates between the two lines
the original, reported by the Committee, or that
afterwaids proposed by the gentleman from Monterey, (Mr. Halleck ?)
Can the extreme eastern
line command half a dozen votes?
I propose to amend the proposition of the gentleman from
Monterey, by adopting some much more limited line for the eastern boundary than that proposed
by him. My proposition would be, after fixing this limited boundary " But this boundary may be

only have
the true

;

—

:

altered by the Congress of the United States, if that alteration is^confirmed by a vote of the
bly of California."
I do not see why we should require a two- thirds vote on this question.

AssemIt is

a

of negotiation between the parties.
It does not require a two-third vote on the part of
Congress, and I do not see why it should require it here.
I suggest to the gentlemen who favor
the narrow line, that it is a very important matter that you modify the resolution so as to make
your expression of opinion state fairly and clearly the desire of this House. I shall go for the
principle embodied in the amendment, while I am opposed to the details.
Mr. Hastings. Before voting upon this matter it is important that we understand what is proposed by the various gentlemen who have made propositions. The Committee, Mr. Chairman,
propose the boundary which is now before the House.
In view of certain facts which I do not believe are in possession of many of the members of this House, the Committee was constituted mostly, if not entirely, of persons who are acquainted not only with this side of the Sierra Nevada, but
with the other side also. The Committee were of opinion that it was important to reduce the territory as much as possible but, at the same time, important to include all of the most valuable portions of the country.
found that to fix the boundary of the Sierra Nevada, and follow the
crest of that chain of mountains as the line, would intersect the ocean to the northward of San
Diego and that the parallel of 116 deg. longitude would strike the boundary on the south, but sixty
fair subject

;

We

;

miles or one degre«e to the eastward of San Diego.
Even the boundary as reported by the Committee throws the whole territory into a triang lar form, running to a point at the south. This was
done because it was understood by the Committee that the territory on the south, in the vicinity of
therefore preferthe Rio Colorado, was entirely worthless, and the river not navigable there.
red to fix a boundary there, including as little as possible of that sterile region.
But at the north
where the territory becomes wider, it was extended for the purpose of including a valuable
portion of the country
a portion of the country with which every member of the Committe was
well acquainted. In the first place, it includes the country immediately east of the Sierra Nevada,
extending about two hundred and fifty miles from the base, and including the rivers and streams
of the snowy region.
Upon those rivers and streams we find often agricultural lands well adapted
This tract of country exto grazing purposes, and in all respects a valuable agricultural region.
tends along the Sierra Nevada on the eastern side as far as parallel of longitude 116, and includes
what is called Savan, Trout river, Meriot river, and various lakes and settlements in that territory.
Beyond that parallel of longitude is nothing but one vast sterile plain to the Great Salt Lake, now
occupied by the Mormons.
This consideration induced the Committee to propose the eastern
boundary at 116 deg. It occurs to me that it is the only practicable and the best boundary that
can be or has been proposed. If the boundary is fixed upon the Sierra Nevada, a valuable portion
of the country is rejected. If, on the other hand, the entire country is included, then the objections

We

—
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The gentleman from San Francisco (Mr..
are immovable.
I can scarcely enumerate them all.
Gwin,) who proposes this boundary, remarks that it is important that we leave this question of the
eastern boundary unsettled but, in the next breath, he proposes to fix it.
Mr. GvviN. I said it was important we should settle it.
Mr. HASTfNGS. I understand the gentleman to propose that we should include the entire terriI do not regard that
tory, and then fix it, if Congress chooses, by including a smaller boundary.
By the nearest route
as a settled boundary it extends to the vast chain of the Rocky mountains.
This is a fact known in Congress as well as in Californiato the coast, it is fifteen hundred miles.
The boundary which the gentleman proposes, includes all the territory from the Pacific coast to the
Rocky mountains and New Mexico. It is urged that we ought to include this entire territory and
leave it open, in order not to interfere with a question of vast importance which has agitated ConSir, we ought to interfere with that question*
We ought to settle it.
gress for some time past.
Congress cannot within any reasonable space of time settle it. We would have had a Territorial
Government now could Congress have settled that exciting question. If we leave this question of
boundary open, we leave the question of slavery open. If we fix the boundary, we fix that quesWe relieve Congress on that important point. We leave the question out by deciding
tion also.
Sir, if you leave that question with Congress again, I can assure you ihac for
it for ourselves.
years we shall have no government here with the sanction of the Government of the United States,
But gentlemen maintain that it is very important to include the whole territory, if possible, because
and Congress
it we settle the question of slavery now for
the entire territory it is foi-ever settled
would be very much obliged to us for doing it but if we do not include the whole territory, the
question will be brought up again in Congress, and that very fact would give rise to endless discus;

;

;

;

when we apply for admission. Now, sir, if we propose a thing of this kind, I know the reI know the South will insist that we have no right, as a State here, to present our claims to
Congress for a State Government extending over a country as large in extent as all the Northern
States tf the Union.
The South will readily see that the object is to force the settlement of this
question.
The South will never agree to it. It raises the question in all its bitterness and in its
worst form before Congress. On the other hand, if we propose to settle the question for ou, selves,
in reference to a territory which is not too extensive for a State, Congress cannot for a moment
hesitate to sanction our action.
I can assure gentlemen that the new State of California will not
sion

sult.

be permitted to settle the great question of slavery for a tei'ritory of such vast extent as that proposed
an extent of territory as large as all the non-slaveholdingPSfates of the Union. Will the
South permit it? No, sir. It will be insisted by the South that we have been urged to do it by
influences brought to bear upon us from the North.
will never be admitted in that way as a
State.
The gentleman (Mr. Gwin) remarks that, in reference to including the whole territory, ii
is no objection that the Mormon settlements are formed in the interior.
Now, sir, it occurs to me
While the Mormon settlements exist there, we cannot be admitted
as a very serious objection.
because they are a portion of the people of the United States
into the Union with that boundary
prepared to adopt our institutions and establish a government for themselves. They have already
Suppose these two proposiapplied to Congress to establish a Territorial Government for them.
tions are brought up before Congress at the same time
we applying for a Stale Government, and
they for a Territorial Government both propositions coming from the same territory. Can we be
admitted into the Union claiming the same territory, at the same time that they call for a Territorial Government over it?
No, sir; for the Mormons will insist, and justly too, that they had
nothing to do with the formation of our government that they had no representation in this Convention, and never gave their assent to the Constitution which we attempt to impose upon them.
How would the Congress of the United States look upon it? Would they say to the Mormons,
you were bound to take part in the formation of that government if you did not, it was your own
The answer would be, you are as well entitled to a government for yourfault.
Certainly not.
selves as the territory on the coast.
will grant governments to both
but we cannot grant to
California this enormous extent of territory which she claims.
I repeat, Mr. Chiinnan, that if you
leave this boundary question open, you leave open the question of slavery and if you do, sir, we get
no boundary at all, and cannot have a State Government for three or four years. If we fix the
boundary within reasonable limits, and Congress receives our proposition, the question of slavery is
settled.
Why not at once say at what point the boundary shall be ? What possible cause to hesitate will Congress have if we claim no more than is sufficient for a State ? I am very sure that, if
gentlemen who favor the boundary of the gentleman from Monterey (Mr. Halleck) wei-e acquainted
with the country east of the Siena Nevada which it excludes, but which is included in the report
of the Committee, that they would greatly prefer the latter.
I have traveled all over it, sir, and
the Committee are well acquainted with that country.
have a vast mineral region as well as
agricultural, on this side of the Sierra Nevada
but J am of opinion the other side affords probably
equal agricultural resources and as much gold as this.
The line proposed by the Committee includes all that is valuable and no more.
I'he Committee were very cautious to include as little as
possible, and yet omit no portion of the territory that was deemed valuable.
Mr. GwiN. As this is a very important question, and several amendments have been proposed
this morning, and it is important that the House should understand them before they are voted
upon, I propose that the subject be laid aside, and that the Secretary be directed to prepare copies
of the amendments to be laid before the members, so that when the subject comes up again we
may be prepared to act upon it.

—
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Mr. McDoUGAL. I hope the motion will prevail.
Mr. BoTTS. I am of the gentleman's opinion that we had better not take the question this
morning but 1 do not see why we should yet dispose of it. I am ignorant of the character of the
country proposed to be included, and have not made up my mind definitely as to the proper bound*
There may be gentlemen here who are prepared to throw some light on the subject. If it
ary.
appears that nobody has anything further to remark upon it, I shall be very willing that the Com*
mittee rise and report progress.
Mr. GwiN. My object is this. We are to debate certain propositions which different gentlemen have made. Before we can do so understandingly, we must have these propositions on our
tables in writing, in order to comprehend them properly.
Mr. BoTTS. There may be otlier gentlemen who would be glad to make remarks upon this
subject, and throw some light upon it.
I am not prepared myself to do so.
If there are none, I
;

concur with the gentleman.

On
On

motion of Mr. Gwin, the Committee then rose and reported progress.
motion of Mr. Halleck, the tlouse resolved that when it adjourn it would
adjourn to 10 o'clock A. M. on Monday next.
Mr. Gwin then moved that the House now go into consideration of the amendments, adopted in Committee of the Whole, to so much of the report of the Committee on the Constitution as is styled the ''Bill of Rights."
After some discussion, as to the propriety of taking up the Bill of Rights Ijefore
the entire Constitution was passed through Committee of the VV hole, the motion

was

rejected.

Ways and Means of defraying the expenses
made a report, which, on his motion, was laid on the
table to be read on Monday next.
On motion, tlie House then granted Mr. Ellis ten days' leave of absence.
On motion, the House then adjourned.
Mr. Gwin, from the Committee of

of the tState Government,

MONDAY, SEPTEMBER
In Convention.
and approved.

24, 1849.

Prayer by the Rev. Mr. Willey.

Journal of Saturday read

Mr. Norton, Chairman of the Committee on the Constitjtion, reported the article on miscellaneous provisions
which was read and referred to the Committee
;

of the Whole.

Mr. Shannon, on leave, made some verbal amendments to his proposition, and
introduced a proviso prohibiting Congress from dividing the State of California by
running any line east and west.

Mr. Gwin, on leav.^, made some verbal amendments to his amendment.
motion of Mr. Wozenckaft, Mr. Vermuele, a member elect from San Joaquin, was introduced, sworn, and admitted to his seat.
On motion, the House then resolved itself into Committee of the Whole, Mr.
Lippitt in the Chair, on the report of the Committee on the Boundary.
After some discussion as to the order of amendments, the Chair decided that
Mr. G win's amendment, with the proviso offered by Mr. Halleck and accepted by
Ml'. Gwin, was before the House.

On

*

hoped the gentleman from Monterey, (Mr. Halleck,) would explain the
object of the two-third rule adopted in his proviso.
might, through the absence of one- third
He could not
of the members of the Legislature, be kept out of a State Government for years.
see what object the gentleman had in view by requiring that two-thirds of the members of the Le-

Mr.

.Tones said that he

We

gislature accede to a proposition passed by a majority in Congress.
He was clearly in favor of a
majority himself, ever since Mr. Van Buren was knocked in the head by the tv^o-third rule.
Mr. Hai.leck said that it was because the first portion of the proviso was taken from the Constitution of Florida, and not a word of objection was made to it by Congress. Congress admitted the
State with that provision, and he thought that was a sufficient reason.
Mr. Jones said it was his understanding of the matter that, if our boundary was not accepted
by Congress, Congress should make a proposition to us, and we should accept it or reject it as we
pleased.
He thought that the State Government should at least have its boundaries well defined
but in relation to the precedent of Florida, as far as the proposition goes. Congress had nothing to
If Florida chose to impose a two-third rule upon her own Legislature, it was not a subject
say.
for the consideration of Congress,
He preferred having a majority against a majority, and then
;
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any reasonable proposition made by Congress would certainly be accepted by the State LegislaIf in order, he
but this one-third are certainly the most stubborn part of the Legislature.
would therefore move to strike out that portion and insert a majority.
Mr. Halleck had no objection if the original mover of the amendment chose to accept it.
Mr. GwiN accepted the amendment and the Secretary then, by order of the Chair, read the three
the report of the Committee on the Boundary
the propopropositions before the Committee, viz
sition of Mr. McDougal, and the proposition of Mr. Gwin, vi^ith Mr. Halleck's proviso.
Mr. McCarver wished to offer an amendment to the proposition of the gentleman from Monture

;

;

:

;

terey, (Mr. Halleck.)
The Chair stated that

it would not be in order, as there were three propositions before the Comgentleman chose to accept the amendment, it could be introduced in that way.
Mr. McCarver said he desired to shape it so that the Legislature should not entertain any proHe thought if the boundary was left open, Conposition from Congress, fixing a boundary line.
which he was decidedly opgress might cut this State in two by running a line east and west

mittee.

If the

—

posed

to.

Mr. Halleck remarked that no

line could

come west

farther than the Sierra

Nevada under

this

proposition.

Mr. McCakver said it was his desire to fix a permanent boundary line. He wished to amend
tke proposition so that neither Congress nor the Legislature could change that line.
Mr. Halleck. I will endeavor to explain the object of the united proposition. In the first
place, the boundary includes all of Upper California, as has always been recognized by Mexico and
by the Congress of the United States, so far as any action has been had on that subject. By the

Mexico and the discussions with Mexico previous to the treaty, and the maps that have
been published of California since that time, and all the orders which have proceeded from our
Government, these limits have been acknowledged and recognised as the hmits of Upper California.
The first part of the proposition embraces such limits as have always been heretofore recogIt is asked what is the object of embracing the whole
nised as the territory of Upper California.
As was said the other day, it closes forever this agitating question of slavery in all the
territory]
But objections are urged against including those limterritory this side of the Rocky mountains.
Before taking up these obthat we include more territory than we are capable of goverijing.
its
It is known that there is
jections, let me state one other point in connexion with this boundary.
treaty with

—

a large number of Americans settled beyond the Sierra Nevada, a peculiar class of people, it is true,
Large numbers of American citizens are travelling from the
but nevertheless American citizens.
United States to the portions of California this side of the Sierra Nevada the portion which is to
Numerous questions are arising and will continue to arise,
be included in the State Government.
These questions
in that portion of the country, between the members of this large emigration.
must be decided somewhere. Probably half a dozen or a dozen murders have taken place during
Where are these persons to seek justice, if we limit California to
the past year in that country.
All cases that occur bethe Sierra Nevada, or to a meridian of longitude a few degrees beyond.
yond that limit cannot be tried in any court, because there is no government in that country, and
if we leave this question of slavery open in that portion of the territory, there will be no government for the next five years, and these people will be obliged to resort to lynch law for the punishment of crime. Now it is said that Congress will not agree to so large a State, unless some
Such objection I have heard
provision is introduced that these limits may be narrowed down.
from very high authority, and I have no doubt it is a valid one. It is therefore proposed to remove
Then it is said that we ought not to include
that objection by introducing a proviso to that effect.
that portion of the territory in our government, because it is not represented here.
1 think this obIn the first place, it was impossible to get a represenjection will disappear when we consider it.
tation here
we would have been obliged to put off this Convention five or six months longer.
That portion of the country is without the limits of the organized districts of California, and there
are suflficient precedents in all the States of the Union, for excluding portions of the territory of the
Those members who are acquainted with
State not included in organized districts of that State.
the history of New York will recollect that the county of Hamilton for many years was excluded
under the old Constitution from taking any part in the deliberations of the Legislature, because it
was beyond the organized portions of the State and even now it has no representation. I do not
Other examples of other States were mentioned to me yesterday ;
consider that a valid objection.
and I have no doubt every gentleman can recollect examples in the history of his own State.
Another objection which I have heard to this proviso is, that we do not become a State until the
Such is not the case. The very object of putLegislature and Congress agree upon those limits.
ting it in this form was to make us a State with the whole boundary and whole limits immediately, but to give Congress the power afterwards to limit our boundary to a smaller State.
Suppose this amendment and proviso should pass and be approved of by the people of California
that
it should go to Congress, and they should admit California into the
Union with this Constitution
and this amendment and proviso. Is not California a State instantly on the ratification of the
Constitution ; a State, too, with the entire boundary as defined in that amendment ? But then Congress, together wiih the Legislature of California, may limit these boundaries, and organise, if they
choose, a Territorial Government for that portion of the country beyond the Sierra Nevada, or beyond the line through the great desert. Many think it more expedient to make the boundary line
in the great desert itself, instead of the coast of the Sierra Nevada.
This can be done under the

—

;

;

;
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pltesent proposition and proviso, by joint agreement between Congress and the Legislature.
It
possesses this advantage over the boundary reported by the Committee
that while that line comes
this side of the mouth of the Gila river and within forty or fifty miles of San Diegoj cutting off' a
portion of the southern part of Upper California, if I remember right, that is already inhabited
throwing without ihe limits of California a portion of the people who have always belonged to California and have taken part in its government
by this proviso, the boundary line cannot come this
side of the mouth of the Gila, nor this side of the northern part of the Sierra Nev.ada.
There is
no danger then of the State being divided by a line of latitude, as apprehended by the gentleman
from Sacramento, (Mr. McCarver,) which I think, would be very objectionable. It is not my purpose to go into any detailed argument.
I merely rose to make this brief explanation of ihe effect
of the united proposition, as I understand it.
I have endeavored to draw up the proviso so as to
obviate all the objections that I have heard on the other side of the House.
Mr. Semple. I desire to state my views in regard to this proposition. At the proper time, I
will offer an ordinance which is equally competent and will ensure the same general result.
If we
make no boundary for California at all, the Congress of the United States will fix the boundary.
They are under particular obligations to give us all that California ever had; they will have no
right to dismember this territory.
If this be the case, then we will take the entire boundary to
New Mexico. I say then, if we pass an ordinance determining that, in the formation of the new
State, they shall not come east of a certain line, it will accomplish the same object proposed by the
gentlemen from Monterey and San Francisco, (Mr. Halleck and Mr. Gwin.) In the first instance,
the Constitution of the United States provides that " New States may be admitted by Congress
into this Union
but no new State shall be formed or erected within the jurisdiction of any other
State, nor any State be formed by the junction of two or more States, or parts of States, without
the consent of the Legislatures of the States concerned, as well as of Congress."
This, then, gives
the power to form new States, with the consent of the Legislature, eithe? within the jurisdiction of
one State already existing, or a new State to be admitted. I deny, then, that Congress has a right
to dismember California without her consent and I doubt very much whether we ourselves possess
the right to dismember the territory without the consent of Congress.
I contend that Congress
must admit us with our whole boundary, or reject our Constitution c'aiming that boundary. The
gentleman from Monterey (Mr. Halleck) has fully answered the objections which may be urged
agamst including the whole boundary of California. I think the House is decided in opinion that
we should take it all in.
It is a duty we one to the'emi grants passing the deserts, and the people residing there, to take
care of them until they are otherwise provided for.
I shall certainly vote for the amendment.
I
never can consent to have this State divided east and west, so as to have our coast cut in two. It
is well in the formation of the State to provide permanently against any danger upon that point.
You will find in the admission of Maine that there was just such a proposition made there originally.
It will be recollected by the House, that none of the original States had their boundaries
defined.
Virginia claimed all the territory from the Atlantic to the Western ocean.
They knew
just as little about the extent of her boundary west as we do about the extent of our boundary east.
The boundary of Virginia once included the very territory that we now occupy. If you look at
In the territhe old charter of Virginia, you will find that she runs to the great Western ocean.
Tt was a district of Massachusetts
tory of Massachusetts, Maine was included.
and the gentleman will observe in the preamble of the act admitting Maine, that it was constituted an independent State by an act of the Massachusetts Legislature, which was ratified by Congress as provided
in the Constitution ; and she barely passed an act of four lines and a half, saying Maine was a member of the Union. It would seem, therefore, that in the admission of this State we would be doing
In proposing to do this, we should bear in mind
ourselves injustice to dismember California.
another consideration.
It will be recollected that not many years ago there was a very considerable trade carried on between San Diego and the interior of Mexico, and that there still exist strong

—

—

—

;

;

;

The State of Calia lucrative commerce with the interior provinces of Mexico.
have the means of throwing out military escorts for the protection of that portion
of the country.
It is a matter of justice to the southIt is important that it should be protected.

inducements
fornia ought

for

to

ern part of California that we should include a sufficient portion of the territory south to protect
our trade there.
From this lime, when the port of San Diego is open to the vessels of the United
States, there will be an immense trade carried on to the interior States of Mexico.
The Indian
tribes inhabiting that portion of the country are almost invariably hostile and disposed to commit
murders and robberies on the traders. If the State is so extended in that part of the territory as
to thiow out military defences, you will find that much smaller parties can carry on that interior
Suppose we include the whole territory recognised as
trade, and that it will be greatly facilitated.
California, and in a few years we find that southern trade profitable to the State, is it likely she
would consent to dismember that portion of her territory ? It is proper we should claim it, when
we can get the whole just as readily as we can a part. Congress has no right to dismember us;
and if she does, it can only be with the consent of our Legislature. I trust, therefore, that the
amendment will prevail, including originally the entire territory of California, giving Congress the
power to accept that, but not to dismember the State or reduce these limits, unless with the consent
of the Legislature.
Mr. McCarver. The gentleman's position is not tenable. What was the position of LouisThe territory included not only Louisiana but
iana ?
It stood in the same position as California.

;
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Missouri included the new State of Iowa and a portion of the Territory of Nebraska.
I venture to say that
ever questioned the right of Congress to divide these territories ?
the very first quf stion that gentlemen propose to settle by leaving an open boundary, will be the
the question of slavery.
It is a very desirable thing,
obstacle that will keep us out of the Union
and as an individual opposed to slavery, I desire to settle it but do gentlemen suppose that the
South will acquiesce in this arrangement that they will permit us to settle the question of slavery
It is the duty of the people of
in a territory as large as all the slaveholding States of the Union?
want our two Senators in the Senate chamber to
California to fix their boundary definitely.
we want our Representaiives in Conmaintain the interests and supply the wants of California
What prevented Congress Irom providing a Territorial Government for
gress as early as we can.
It was nothing else but the slavery question; and we should avoid
California at the last session ?
anything calculated to keep us from taking our position in the Confederacy at as early a period
Now, sir, I am decidedly of opinion that this will be a barrier against the admisas practicable.
and that we may be detained several years while they are desion of California into the Union
I deem it absolutely essential that we should fix a
bating this question in the halls of Congress.
should leave no boundary open we should
permanent boundary north, south., east, and west.
The boundary
leave no question open that would be the means ot keeping us out of the Union.
It gives us a moderate sized State,
proposed in the report of the Committee is a reasonable one.
such as cannot be objected to in Congress. I shall sustain that or some boundary of a similar
character.
But I am decidedly in favor of submitting to Congress a fixed and permanent boundaThat boundary is as advantageous as any I have
ry, which I am confident they will not reject.
heard suggested, and unless I see a better one, I shall vote for it.
Mr. Hastings. As the joint proposition of the gentJeman from San Francisco and the gentleman from Monterey, is now before the House, I wish to examine the efl^ect and object designed to
be accomplished by it, and what the result of its adopticm would be.
The object is to establish a
State Government here as speedily as possible, and to effect the consumation of that State organization at once.
But, sir, that object is wholly defeated if we include all this territory, for the reason that I mentioned yesterday, and for the reason that my colleague, (Mr. McCarver,) has urged
this morning, and which I shall not repeat.
It is clear to my mind that this proposition raises the
question of slavery
it is also clear that that question is settled beyond dispute, if we establish a
Congress has not, in that event, the right or power to interfere with us no
reasonable boundary.
right to say whether slavery shall "or shall not be introduced.
But if we include the whole territory. Congress has that right.
have a very low estimate of the sagacity of the South, if we
suppose they will overlook this point.
They will naturally say You, a tew Californians on the
other side of the continent, assume to settle the great question of slavery for a tract of territory
which must ultimately constitute thirteen or fourteen States of the Union. What an important
position you assume
what an important object you attempt to accomplish
No, California, you
cannot be made the tool to accomplish an object like this. East, west, and north, and south, comcannot
we should not attempt this. But, sir, there is another reason
bined, will oppose it.
why we defeat ourselves why we cannot, with this boundary, obtain admission into the Union.
that a proposition from a vast population of that region east of the great desert, is now
It is this
or will soon be before Congress, calling lor the establishment of a Territorial Government.
It is
the Mormon population of the Salt Lake.
Their proposition will probably be presented to ConWhat must Congress do? Can they give us all that territory,
gress at the same time with ours.
a portion of which is demanded by ihese people who actually occupy it.
No, sir; they cannot
they can only reasonably say: Your proposition cannot be entertained. You have no right to include all that territory.
It contains a vast population as much entitled to respect as you are,
amounting to thirty or forty thousand souls, twelve or fiJieen hundred miles remote from your seat
of Government out of the reach of your laws or authority, and impossible for them to be represented in your L( gislature.
must consider their rights and interests as well as yours. They
ask that we shall grant them a Territorial Government. You ask a State Government.
are
willing to do both, but we are not willing to include the Mormons in the proposition of the State
of California.
Theirs is a distinct proposition, originating from a distinct population, having distinct interests.
This, sir, would be an insuperable obstacle to our admission.
But here I coine to
a proposition contained in the proviso, which admits that all this may be true
that there are very
strong reasons why we ought not to include the whole territory, but says we are willing, since it
is useless to insist upon including the whole territory, to accept such boundary, including such extent of territory as Congress may choose to fix, proviced they do not extend it westward beyond
certain limits.
Now, it is contended that the great object is to acquire speedy admission into the
Union
but instead of making a proposition to Congress, we ask Congress to make a proposition
to us, and say that ou-r Legislature will probably accede to it.
The proposition is now to come
from Congress, and we, through our Legislature, must accede to it before we are a State. Where-
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we make

boundary ourselves, the moment Congress acpermanently established, and no further proposition is necessajy.
Everybody must see that it is a rare specimen of independence in California to dictate to Congress,
that if they do not think proper to give us all the territory for a State Government, they may form
a Territorial Government on the other side.
This proviso says: " and to organize a Territorial
Government for that portion of California east of this houndarv, or to admit it into the Union as
as,

on the other,

cedes to

it,

if

our boundary

12

a proposition, fixing the
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This is valuable information for Congress.
separate State."
boundary of California, they can go on and form a government

When

they have fixed upon the
if they please.
The design of the proposition may be, to fix the question of slavery; but I can hardly imagine that
the gentleman who introduces it, can suppose that when Congress proposes a boundary to us, that
we have settled the question of slavery for that vast territory. This view is fallacious. It cannot
But admit that we settle the question of slavery for the State of California, what
be maintatned.
do we do beyond this State 1 What righi have we tell to Congress that beyond it they may form
I do not know how we are to settle the question of slavery, when Cona Territorial Government.
Now a word in regard to the advantages which we
gress is vo settle all beyond our boundaries.
derive from establishing an absolute and definite boundary.
If we establish a boundary absolutely,
which we have beyond doubt a right to do. Congress must admit us with that boundary, provided
we do not include territory sufficient for an independent republic. The proposition then comes
When ratified by Congress, all is done.
directly from U3.
are a Stale of the Confederacy.
The act is consummated; no further action is necessary. Congress would view it in this light:
Here comes a direct proposition from the people of California, reasonable in itself, and claiming
They have settled the question of slavery within their own
only what they have a right to claim.
limits; those limits do not embrace too much territory.
have no right to refuse our sanction
to it.
On the other hand, we find that Congress would* be at a loss. They would say
have
every disposition to do all we can for the people of California, but they ask us to fix their boundathey have said nothing, unless it be, that they want territory amto make them a proposition
ry
independent of the United States and of the world.
ply sufficient for an independent republic
for

anoher Territory

We

We

:

—

;

We

—

contend that by making a direct proposition, and fixing the boundary definitely, we at
once come into the Union beyond all doubt. We claim to exercise no authority in settling the
For these reasons, and many others, I
great questions which Congress has been unable to settle.
I am sntisfied, having
shall oppose the joint proposition, and sustain the report of the Committee.
been upon the ground and viewed the territory myself, that it includes all that is valuable beyond
the Sierra Nevada, and is liable to none of the objections which have been urged against the
amendment of the gentleman from San Francisco, or the proviso of the gentleman from Monterey.
Mr. BoTTS. I had thought this morning that nothing could have called me up(m my feet to-day
but, sir, I should be recreant to every principle of justice that I have ever supported, if I could sit
On Saturday I was inin silence and listen to propositions that have been made upon this floor.
clined to leave the decision of this boundary to the Congress of the United States but I hope I am
that I am not one uf those
not one ot those who may not receive enlightenment from discussion
fixed and immoveable human beings who, when they lay down a proposition, will never vary from
I have been taught by an open avowal of a member on
it.
] have been enlightened here to-day.
this floor, what is the object and intention with which this extreme eastern boundary is to be fixed,
and the disposition of it left to Congress. Mr. Chairman, I have looked upon it, and do look upon
it, that the spirit which has animated a certain portion of the Union, inducing them to claim the
right of settling this question of slavery in the Congress of the United States, as a most unrighteous,
And, sir, I am not ready to pander om this floor to such a
unholy, and unconstitutional spirit.
I understand now from one of the gentlemen that constitute
spirit, either directly or indirectly.
Halleck the gentleman from Monterey, who avows at last the reason
the new firm of Gwin
for extending this eastern boundary beyond the natural limits of California, thai it will settle, in the
United States, the question of slavery over a district beyond our reasonable and proper limits,
which we do not want, but which we are to take in for the purpose of arresting further dispute on
It has been well asked if the gentleman can suppose that
the subject of slavery in that territory.
Southern men can be asleep when such a proposition is sounded in their ears. Sir, the avowal of
this doctrine on the floor of this House, necessarily and of itself, excites feelings that I had hoped
might be permitted to slumber in my breast while I was a resident of California. But it is not to
be.
This harrowing and distracting question of the rights of the Soiath, and the aggressions of the
North this agitating question of slavery, is to be introduced here. Sir, let me be where I will, I
will never introduce it ; but where the subject is introduced, I shall discuss it boldly and freely.
Why not, upon the same principle, settle this question for Congress and for the Southern people over
Why not indirectly settle it by extending your limits to the Misa still greater extent of territory.
sissippi.
Why not include the Island of Cuba, a future acquisition of territory that we may one
day or other attain, and forever settle this question by our action here. Sir, if I were upon the
I
f]oor of Congress, and such a proposition were made, I shonld indignantly pronounce against t.
am willing, sir, and no man more willing, within what may be the proper limits of ihe territory in
which I live, to exclude slavery, because I consider it to be a great evil. But that is a question entirely different.
Enemy as I am to slavery, I think that no man with feelings of justice, will rea doctrine which is entirely diflferent from the question
frain from reproving this doctrine at once
of slavery- that any man, or any set of men, have a right, except the people of the Territories
I was not aware, sir, until I was pressed to give to this subject
themselves, to settle this question.
of leaving open for the consideration of Congress the boundary of this State, a favorable considerathat by either fixing this boundary
I did not see what has been pointed out to me since
tion
ourselves to the extent proposed eastward, or by leaving it open to Congress to reduce it, that it
would be acknowledging a right, which I deny that Congress possesses, much less a right on the
I deny that Congress has
part of the peoplie of California or their delegates in this Convention.
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power to settle for the people of the South or North this question of slavery. I
a right of the people of the Territory to erect themselves into a State, and settle it
for themselves
and if gentlemen could show me that the boundary proposed were the proper and
I am ready to apply to it a declaration
politic boundary of California, I am ready to vote for it
that we have already made, that no slavery shall exist within its limits
but when gentlemen urge
upon me as an argument, to adopt that boundary because it excludes slavery from an immense exnot because it is the proper boundary of California, not because it is desirable to
tent of territory
the State of California, but because it will settle the slavery question for the whole of the Southern
people
and that against the will of the inhabitants of that portion of the Union who are not represented here, the millions of people there, who desire to have the institution of slavery amongst
them when we are told that this may be, and that we here now may adopt that boundary and
prevent the people of the South who may come there, from exercising their rights and determining
when I am urged to do this, sir, I cannot give my consent to it.
the question for themselves
Mr. Chairman, 1 have always been opposed to this extreme eastern boundary for reasons that I
gave here yesterday. I thought then that it might be left to the Congress of the United States. I
I desire to sedesired then, as I desire now, to secure for the State of California political power.
shadow for the substance. I do
cure to the people political power.
I am willing to give up the
not care about having it said that California is a very large State, with a very small ratio of representation.
I would like to secure to every ten thousand men, if I can get it, a representation ia
the Congress of the United States.
I know I cannot do this, but I would like to secure it to as small
a portion of population as possible. This was the great difficulty in the adoption of the Federal
Constitution
the power that was conferred upon the small States of the Union.
The large States
of the Union opposed it and I am sorry to say that my native State (Virginia) should have been
so recreant to republican principles as to have opposed it.
The large States did not desire that
equal sovereignty should be allowed to the smaller States, and the consequent power that it gave
to the smaller States.
And, sir, a provision of the Constitution that has been read here, was made
expressly to avoid this power, which gentlemen do not seem rightly to comprehend. That no State
should separate itself into two States, and therefore be entitled to tour representatives in the Senate,
instead of two, without the consent of Congress.
I have been endeavoring to show you that real
power consists in making your limits as small as possible and thinking as I do now, that we have
got the Congress of the United States in a tight place
that they are compelled to admit us unless
there be somethinu exceedingly objectionable
so objectionable, sir, as this extreme eastern boundary, together with the declaration of the purpose for which it is intended. Congress is bound to
take us admit us, boundary and all.
I say, therefore, I am willing to take advantage of this circumstance it IS a legal and proper advantage and to secure to as small a portion of this community as 1 can, this sovereign power of representation in the Senate of the United States.
I am»
therefore, now inclined to lay down the dictum to Congress
to prescribe to them even this question of boundary
to make it the sine qua non of our admission.
I guarantee that they accept u&
with it, if there is nothing more objectionable
provided you do not make your State too small
provided you do not include so small a portion of territory as they shall think would give you too
much power. I am inclined, therefore, to go with my friends of the Committee and other gentlemen on this floor, fixing definitely a boundary but
that boundary, 1 shall vote for as small a
reasonable extent of territory as the nature of circumstances will permit.
I was forcibly struck
with the remarks of the gentleman from Sonoma, (Mr. Semple,) as illustrating my opinions with
respect to the advantages of a small boundary.
He tells you that we ought to have an extensive
boundary that we may establish forts and arsenals and standing armies. I think that would be
difficult to do.
I cannot see upon what ground the gentleman desires that the State of California
should take to herself the right to secure a good road to the United States. I suppose the next
proposition will be to extend this State to the Mississippi, so that the State of California shall make
Do you not see the fallacy of this argument in favor ot an extensive border. Do you
a railroad.
You have a less burden of expense
not see that the smaller the boundary the greater the power ?
you have a less border to protect. Mr. Chairman, I shall vote against all propositions to open this
matter to the consideration of Congress and so far as I have yet seen, I shall probably be inclined
to vote for the narrowest limits that may be proposed as the confines of this State, under the impression that although it may be objectionable to Congress because of the power it gives us, yet we
have a right to secure to oursel/es as much power as possible, provided we do not make inordinate
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demands.
Mr. McDouGAL. Before the question is taken on the amendment of the gentleman from San
If I understand that amendFrancisco, (Mr. Gwin,) I should like to give my views on the subject.
ment, it embraces the whole of .he Territory of California as ceded by Mexico to the United
Stales
to be under the government of the Constitution that we are
to be embodied as one State
about to present to our fellow citizens in Congress.
and I will give my reaI am opposed to it
sons for opposition as plainly as I can.
I have never in my life undertaken
I am no speaker, sir
to deliver any kind of argument in a deliberative body
and I trust my views will be at least un;

;

;

;

;

derstood,

not properly expressed.
Mr. Chairman, when we send our Constitution to Congress for ratification, and ask to be admitted as a State into this Confederacy, Congress has no right to consider the local and internal regulations which we have adopted for our government ; they simply look over tliem to see that there
if
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no violation of the Constitution of the United States. But there is one question which they have
a right to consider, and to that question their attention will necessarily be drawn. It is the line
which we may adopt for our boundary as a State. They Jiave a right not only to consider it, hue
According to all usage, when any American population
to dictate to us what shall be our limits.
settles in territory belonging to the Union, the privilege has been given to them to select the boun18

dary line of their State.

It is

a matter of courtesy and custom, not a right.

And when Congress

comes to consider the line that we may present to them for our State limits, they will think us very
modest indeed, to claim for ourselves, as a State, an extent of territory equal to half of this Union.
The gentleman, sir, proposes an area of territory some four hundred and odd square miles. I make
it that six hundred square square miles is included in the territory granted to us by Mexico by the
It is very nearly equal to the whole of the non-slaveholding States of the Union,
treaty of peace.
Do you suppose the North or South either, are so blind as to give us that country as one State
equal to all they possess themgelves?
If we present our Constitution to them with this boundary,

—

—

placing the question on this ground claiming all this territory
they will throw it back to us.
cannot give it to you, gentlemen.
They will say
You claim more territory than you can
govern more than you have any right to govern. They are certainly not Wind to their own interests.
It is objectionable to both the South and North
to the North because, in the course of
time when this vast country becomes populated by its natural increase as well as the emigration
flowing from all parts of the world into our country
it will, if you include this whole vast territory, give you a power in the legislative halls of Congress to control this Union, and peradventure
the people may alter their Constitution.
Tlie people may change their notions about slavery after
they get hold of the territory they may assemble ni Convention and adopt slavery. It leaves this
hole open.
You at once acquire the sole control over this Confederacy for time immemorial.
do not wish to give you this power because other subjects as important as that of slavery may arise
in this Government, and you would have power alone to control them.
And another very good
reason which thej» might urge with a great deal of plausibility.
Suppose this State should have
this immense population
Suppose, like South Carolina, she should
this immense representation.
undertake t© act independently and recede from the Confederacy
she could do it, having the
physical and all other powers to do it.
If, therefore, we adopt this line, I am very sure it will be
sent back to us.
will have to call anether Convention, and adopt other lines to suit the viewsWe are in the same chaotic condition that we
of Congress.
In the iiieantime we have no law.
are now in.
And that is the very thing, Mr. Chairman, if the secret was known, which I apprehend they want to do. They want a Constitution presented to Congress so objectionable that it
will be thrown back for another Convention.
Gt^ntlemen have risen on this^ floor and stated that
they had received letters from the South and that they knew of many others, who want to bring
If
their slaves here, and work them for a short period in the mines and then emancipate them.
this Constitution is thrown back upon us for re-consideration, it leaves them the opportunity of
bringing their slaves here.
It is what they desire to do
to create some strongly objectionable feature in the Constitution, in order that they may bring their slaves here and work them three moiflths.
They will even then get more than they can get for them in the States. I look upon that as the
will
result if we send our Constitution to Congress with a boundary so objectionable as this.
have herds of slaves thrown upon us people totally incapable of self-government and they are so
far ffom our mother country, that we can nev©r get rid of them and we will have an evil imposed
upon us that will be a curse to California as long as she exists. The Sierra Nevada, Mr. Chairman, presents to my mind a most proper and feasible boundary line for our State. Following the
course of the crest of that line from the north to the south, taking the waters as they flow to the
east and to the west, all that country where the water cominences to flow to the west, is what my
proposition includes and that gives us an area of country double as large as any other State in the
Union. If you cast your eye on the map, you will see three distinct divisions marked by nature
in the Territory of California.
One is the great basin of the Salt Lake. It is bounded on the west
by the Sierra Nevada, and by the Rocky Mountains on the east, and by a range of unexplored
mountains in the 38th parallel of latitude on the south three grand natural divisions. For these
reasons, Mr. Chairman, and others that I cannot now think of, I consider the eastern boundary line
as proposed by the gentleman from San Francisco, (Mr. Gwin,) extremely objectionable, and think
it would be very impolitic to include all the territory of this country.
I hope it will be at once rejected
and that we will adopt some positive line, which will not be objectionable to the South or
North, and which will receive the sanction of Congress, that we may at once be admitted as a
State into this Union.
are told that the South wants us as a body, in our deliberations, to settle forever the question of slavery.
Well, sir, I for one, would be glad to see that subject settled,
and the only way I can see that we can settle it, would be to adopt a reasonable and positive line
as our boundary.
If we adopt any other, we leave the question still open for agitation, and we
avoid that which some gentlemen think we will obviate by adopting the whole territory as one
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Mr. Sherwood. As to what ought to be our future boundary, I concur fully with several gentlemen who have expressed the opinion that the crest of the Sierra Nevada, or some line of longitude near it should be the future permanent boundary of this State and if that was the only question before the House, I should, without hesitation, vote for the proposition which embraces these
limits.
But there are other questions which ought to influence our action. We are here now in
;
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at
Septemberj 1849, without a government
Congress or by the people of this Territory.
;

we are without any government sanctioned hj
session of Congress has passed, and no laws regu-

least

A

We

have all seen
lating the rights of property here, or the rights of citizens, have been passed.
of us have mingled in the discussions which have occurred in the United States in regard to
California
we all know why Congress neglected to make a government for this Territory.

many

We

;

are a part of the people of the United States ; we are governed by the same influences that govern
them we are men of a like nature. There has sprung up in the parent States a question in regard
The power of Congress on
to the future government of California and its domestic institutions.
this subject has been discussed throughout the States, and it has caused the greatest excitement it
But, nevertheless, it is a question that agitates the
has in my opinion been needlessly discussed.
whole people of the United States. It is one which we have heretofore settled in Committee of
the Whole, so far as regards the territory to be embraced within the limits of this State
I refer to
the question of slavery.
have forever prohibited slavery within our limits. Members of Congress, when they go to the capitol at Washington, are governed by what they suppose to be the
views of their constituents.
are governed, in like manner, by what we conceive to be the
opinions of those who sent us here
and if the great question is to come up before the people of the
United States which has heretofore governed the action of Congress and the election of the President, we may reasonably suppose the members of Congress will be governed in their future action
by the viev/s of their constituents.
very large portion of the last session was consumed in the
discussion of the Wilmot proviso.
The result was that the two great parties neither desiring the
;

;
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other to get the advantage
did not act in regard to a
or by positive vote, to furnish us with a government.

government here

they refused^ by neglect
obtained from Mexico the territory of
Upper California and New Mexico. It is a matter of discussion now in the United States, whether
the people of California desire slavery or not at any rate, it is a matter in discussion between the
North and South between the politicians of each section of the Union. As we have had no government from Congress during the last session, so if we do not embrace in our limits here as much
as heretofore belonged to California, the discussion of the same question will be open in regard to
that portion of California which we throw our.
As a friend of the Union, and speaking to men whom I believe to be actuated by similar motives,
I say that if possible we should take that bone of contention from the Congress of the United States
and from the discussions of the people. The sentiments of the people of the North are decided;
the sentiments of a large portion of the people of the South are equally decided upon this question ;
and if it is left open, you will find, three years hence, at the election for President, the question
whether or not there shall be slavery in the territory acquired from Mexico, and you will find \Jalifornia and New Mexico without a Territorial Government.
There are aspirants for power on each
side.
Neither of them desire to take the responsibility to settle the question alone, and it will be
constantly a su'>ject of agitation from this timeHience.
Party politicians will urge upon the people
of the North that Congress should pass a proviso preventing slavery in California and New Mexico.
Politicians in the South wi I urge upon their representatives the rejection of any such proviso.
And
we shall either be left without a government from Congress, or we must form a government ourselves, independent of Congress.
No man here desires to see such a result we all came here with
a sincere desire to form a Constitution which will obtain the sanction of Congress. And now, if
by taking in the whole of California to the New Mexican line, we can throw that question out of
Congress, and keep it from discussion before the people, and thus remove the bone of contention
between the North and the South, we should then do an act that may render certain that this Union
cannot be dissolved.
are not here aware of all the feelings that control the people of the Eastern States; we are not aware here, or are not sufiiciently sensible, of the evil consequences of the
discussion which last year agitatt d the Union from one end to the other.
That question is still
discussed
it still produces discord among those who are bound together by the strongest social and
political ties.
In the State from which I came (New York) there was much division of opinion
upon the question, whether Congress should pass a proviso prohibiting slavery in all the territory
acquired from Mexico a very large portion of the people believing that Congress had no power to
interfere, but that it was the right of the people of the territory to decide in regard to it
they believed also that it was useless for Congress to touch the subject
that to do so would divide one
great party, and partially the other, which exist, in the Eastern States.
Over one hundred thousand
votes were cast on each side.
candidate was nominated for the Presidency, expressly on the
ground that he was in favor of the Wilmot proviso.
The feelings of the people were avowed and
the excitement continues still, and will continue, unless arrested by some mediating power
and
no man from the South, because the South are in a minority of votes, can be elected to the Presidency in future. And mark this, sir when no man from the South can be elected to the highest
office in the gift of the people
when a Northern candidate is elected, and his officers are appointed
from his own party in the North, the South bearing no responsibility in the Government, receiving no advantage from it, will of course no longer feel itself a part of the Union, and the Union is,
in effect, dissolved, by the very fact that two parlies are created with a sectional line, where the
majority on the one side prevents the other side from obtaining the emoluments or bearing any of
the responsibility of the Government.
Now,
I say, sir, from that moment, the Union is dissolved.
if we in this Convention, can so far settle the question as to keep it out of Congress, we are bound
to do it ; and in my opinion, the Congress and people of the United States, aside from that ques;
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whether we go to the Sierra Nevada or to the line of New Mexico, In view
then, of these considerations, I would say go to the extreme limit of California as it exists now, and
as it always existed under the Spanish and Mexican (Jovernments and put in a proviso which will
meet the opinions of certain gentlemen here who think that Congress will not admit us with so
large aw extent of territory
that they may cut us off if they so desire it, to the Sierra Nevada,
say by that, that they shall not cut from our
which we all admit to be the natural boundary.
southern limits or northern limits any portion of territory, but simply reduce our boundary, if it be
deemed expedient, to the Sierra Nevada. I know not but that Congress may say, if we do not
embrace the territory east of that line, that the Government of the United States will not desire to
pay the expenses of a Territorial Government, and that they (Congress) would prefer that it should
tion, care very little

;

—

We

belong to California until it acquires sufficient population to require admission as a State. There is
another argument why we should leave the boundary cpen to negotiation.
We have very little definite in'brmation as to how far the Sierra Nevada extends south
or where the line would extend
if you adopt the crest of that range of mountains
It may be that a line of longitude would be better ; and in order to give time for the State to adopt such measures as will bring forth information
on this point, I think we should adopt the whole. With these views, I hope it will be the pleasure
of the House to adopt that course,
I am in flivor of the amendment of the gentleman from San
Francisco, (Mr. Gwin,) with the proviso of the gentleman from Monterey, (Mr. Halleck.)
Mr. S.NYDER. Much has been said, Mr. Chairman, in regard to the boundaries proposed by different gentlemen.
It must be acknowledged that a vast portion of the country east of the Sierra

—

Nevada is utterly useless. I perceive a disposition existing amongst a majority of the members to
go for the whole Terriiory of California or none, which by the way, would appear exclusively
American, did I not know that some of my native California friends are in favor of it. Gentlemen have said that if we do not take in all of California, that room will be left for future debate in
Corgiess in regard to the question of slavery. And if we do not settle upon a definite boundary,
we leave the door open to accomplish the very object that California wishes to avert I therefore
urge the necessity of establishing a boundary that cannot be objected to. We should endeavor by
all means in our power, to prevent all discussion in Congress in regard to our admission into the
Union. We have been waiting anxiously for a long time for a government.
It is well known,
sir.
All over the world is it known.
And never has the world presented such a picture a people at peace with nations, occupying a proud and lofiy position, an intregal part of the great American Union, without a civil government.
I hope we may act together with union and harmony,
and what we do, let it be well done, that no member of this Convention need be ashamed of it
hereafter.
I have heard but very few arguments adduced in favor of the whole of Upper California
as our State.
We did not come here to settle questions that may arise in the Congress of the
United States, but to establish a government for California, and settle questions for and amongst
ourselves, that the home Government have refused to do.
I cannot see that we gain any thing by
extending our limits on the east further than the Sierra Nevada, which is the natural boundary of
the State, sufficiently large for all the purposes of the people who will inhabit it for hundreds of years.
No gotd results can be derived from a further extension of the boundary. For, as the report of
the Committee says, the Sierra Nevada is almost impassable for nearly nine months in the year
and I know that when
is at all passable, it is with great difficulty, either with wagons or pack
mules.
I would like to know what use the country on the eastern side of the mountains could be
to us, even if it were possible to pass them with ease.
There is no territory there of any value to
this State.
Interminable plains of artemesia, vast bodies of salt water a great part of the year, and
immense deserts. Truly a valuable acquisition
Il any gentlemen, with their slaves, wish to inhabit the country of the Great Basin, let them have it, and I wish them all the happiness that man
can enjoy amidst deserts of sand and salt lakes. We have within the region of country between
the Sierra Nevada and the Pacific ocean, the only lands iir Upper California that are fit for the
habitation of a community of people.
It is true that the Mormons have a settlement at the great
Salt Lake
but are they cut off from all civilized communities, and even now many of their people
are dissatisfied with their situation, and some have already come to this part of the country.
The
lands along Bear river are the only agricultural lands within the whole of the boundary of Upper
California, save the country west of the Sierra Nevada, and a large portion of the Bear river lands
are in the Territory of Oregon.
It is true there are some delightful spots on the eastern slope of
the Sierra Nevada, but they are like the green spots spoken of in the desert and I would not hesitate to say that the men who would settle there would be found equally as verdant, and probably
would not present so fine a picture.
Let us draw a definite line for the boundary on the east, and contend for it. We have no neighbors who can be injured by it no white men live within a thousand miles of us, and why should
we hesitate to adopt at once that line— the Sierra Nevada that God and nature intended for us.
I can see no advantage in the proposition to take in all and leave Congress to settle the line, admitting that they give nothing less than the country west of the Sierra Nevada.
The proposition
to take in all the country west of the Sierra Nevada, and no more nor less, I think decidedly better.
Mr. Chairman we will suppose a case. Our Consutution is sent to the United States, with the whole
boundary of Upper California with a proviso by which Congress has the privilege of diminishing it.
Then, sir, suppose that the members in Congress from the Southern States should say. If the boundary is not permanently established, why should we not come in for a share of these rich mineral
;
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If the Mason and Dixon line was run out to the Pacific ocean, where would it strike ?
Very near Monterey. Ah what a beautiful State would that part of the country to the southward of
Monterey make for the Southern portion of the people of the United States. Nearly the whole
mass of the native Californians in the country would be included in the Southern portion. Would
Yes, sir. There are many of them
the Southern people desire to come here with their slaves ?
on their way now. It is a well known fact that cotton has not paid a good price since the days of
the Brandon Bank; and I am certain that any Southern gentleman would prefer moving here with
but we do not
I would be very happy to see Southern gentlemen settling in California
his slaves.
want their dark appendages. I am no abolitionist or amalgamationist. I lived in the South about
two years, and I only oppose the introduction of slaves from the fact that the institution could not
Are not the whites already at war with the hordes
exist here in connection with white labor.
Numbers have been ordered off from the
from South America that*are filling the mining districts.
And even when the gold was first discovnorth and middle forks of the Rio de los Americanos.
ered, disputes arose between parties who lived in the mining districts, and those bringing Indians
from other districts. The free white man will not labor side by side with the slave, unless forced.

lands.

!

;

It is a matter of vast importance to the people of this Territory that our Constitution should go to
Congress with a boundary for the State that no fault can be found with. It is of vital importance that
We are able,
this State Government, when fully formed, should immediately go into operation.
and have an undoubted right to do so and should the United States not receive us into the Union,
And does such an event render it incumbent upon us
are we not able to take care of ourselves?
No, sir. We have taken the first step towards estabto pause where we stand for one moment.
Some gentlemen have prelishing a government, and I say let it be done, and done speedily I
If, upon the presentation of our Constitution in Congress,
ferred leaving the eas-tern boundary open.
any debating should arise, they may not immediately admit us and to prevent and difficulty occurring in regard to an open boundary, I am opposed to taking no more territory than we actually
This I conceive
require, so that no objection can be raised in Congress regarding the boundary.
Let the members of the Legislature be
to be the only debatable matter that can be taken hold of.
If we are capable of formelected, and all the necessary officers for the State Government filled.
ing a government at all, we are as well prepared to do so now as we will be in two years hence.
Delay is dangerous, and will give opportunities to flood the country with slaves, for there are slaves
now on their way here. I wish to see the officers of the State, when elected, immediately enter
upon the duties of their respective posts (or as soon thereafter as p acticable,) that the machinery
may be immediately in full operation. We are not obliged to wait the action of Congress. California is a peculiar country, and contains a population equally as strange.
From all parts of the
world are the eager gold hunters wending their way here almost every sail that whitens the Pacific, contains a beating heart, and a mind fevered by the exciting reports, spread about California.
The laborer, tlie mechanic, the lawyer, the preacher, the politician, and the statesman, are all removing bag and baggage to Calif n-nia. Who would make suit for poor California a few years ago
in her sober garb 1
There were none but early adventurers, the hardy pioneer, in her sylvan groves.
But in her now rich attire, a thousand admiring suitors are ever ready to attend her wants. Well
may the people watch her interests with a jealous eye. How much has already been said about
the emigration from all parts of the world daily pouring into this country to obtain our gold
for
what purpose ? To improve and embellish the country? To pay taxes for supporting a government ? No. sir. To carry the profluce of their labor into other countries. As well might a man
come into my wheat field and carry away from my wheat stack the produce of my farm. I may
appear to be deviating from the matter under consideration.
But I contend that all these questions
have a definite bearing upon our labors. What effect the discussions of this Convention may have
upon the home Government, we have yet to learn. Bui I hope every man in this Convention is
fiilly aware of the position he occupies.
The people of California have sent you here to make a
Constitution for them.
They doubtless .have full confidence in your abilities and integrity, or they
never would have sent you. In making this Constitution, they expect you to settle many important questions relative to the interests and wants of the people of this country and amongst these
is a most important one
the boundary.
I trust it may be definitely determined by your vote, and
determined with a view to the true interests of California.
iMr. McCarver.
I desire to ask if gentlemen suppose that this Convention is able to settle a
question which all the talent and wisdom in Congress could not settle ?
I believe that both parties
in Congress would be willing to leave this matter to the inhabitants of California so far as regards
the territory that properly comes within the limits of this State but my colleague from Sacramento
(Mr. Sherwood^ argues that we should settle it to the fiiU extent of the territory acquired from
Mexico, known as California. Not a gentleman here seems to be willing to admit that Congress
will sanction a line extending to New Mexico and the very fact that they give Congress the privilege of reducing it, shows that they prefer the lesser boundary.
The only object, therefore, is to
settle the question of slavery beyond that line.
No member desires that we should embrace it within our limits as a State
this is the only point at issue.
I ask gentlemen to reflect on the proposition they make.
Is it at all likely that Congress will permit a handful of men on the remote shores
of the Pacific, to determine for them this question over an extent of territory equal to the whole
South ? I ask what do we gain by leaving an indefinite boundary ? So far as I can see, we
only open the door of debate. It is impossible for me to arrive at any other conclusion. Sir, we
;
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want the wing of

the great

American eagle over us

We

at as early a period as practicable.

desire

remain no longer an isolated people and I conceive that a definite and permanent boundary is
the only means by which we can acquire the protection of Government.
The same feeling will
exist in the next Congress that existed in the previous Congress in relation to the Wilmot proviso.
Do gentlemen suppose that we, a mere atom of sand in the wilderness, can accomplish that which
has bafHed the wisdom of the whole nation 1 How can we go to our constituents, and with what
face can we tell them we have formed a Constitution, but v/e have adopted no boundary!
that we
Sir, they sent us here to determine a boundary
left it to Congress and the Legislature.
it is the
most important part of our duty. If we leave it to the Legislature to determine our boundary, why
are we here 1
The object of a Constitution is to impose restrictions on the Legislature to form
a State, and to provide a fundamental system of laws within its prescribed limits.
Let us form this
Constitution and adopt a definite boundary, and when that Constitution receives the sanction of the
people, our limits are permanently established.
I will therefore vote in favor of a permanent boundary embracing a reasonable extent of territory.
Mr. Sherwood. The gentleman (Mr. McCarver) says he is in favor of a permanent boundary.
How is he going to get a permanent boundary by fixing it upon the Sierra Nevada ? Is he sure
that Congress will not cut us off on the south ?
If tlie gentleman has that assurance from a majority of the members of Congress, ] should like to ?ee it.
I hope he will produce it.
In my opinion, if a majority of Congress are determined to settle the question of slavery, they v\ill give us the
whole territory. If it is objected to by Mr. Calhoun or any other gentleman who is in favor oF
slavery over a part of California, it will be answered that it is too expensive to establish a Territorial Government on the eastern side of the Sierra Nevada
that that territory is for the most part
a desert waste, and may rest with California as a part of the State without being ex[»ensive to the
people of California
but that it would be quite a burden in thirty or forty years at an annual expense to the Treasury of the United States of one or two hundred thousand dollars a year a large
portion of which we. would have to pay ourselves.
In regard to preventing our admission into the
Union by extending the boundary to New Mexico, we expressly say to Congress, that if they will
not give us that, they may cut us down to the Sierra Nevada.
If we cut ourselves down now,
gentlemen on the other side will say we have acted very foolishly in not embracing the whole territory, and thus throwing out of the councils of the nation the subject of all the difficulty.
If we
are admitted into the Union, and become a constituent part of the great confederacy
a new star
in the galaxy of stars, we shall always, I trust, have the same desire to keep the Union together
to preserve it in spirit and substance, as we had when we were residents of the older States.
Mr. Semple. 1 feel under some obligation to repeat a conversation which has a direct bearing
upon this matter. There is a distinguished member of Congress who holdb his seat from one of
the States of the Union, now in California.
With a desire to obtain all the information possible in
relation to the state of things on the other side of the mountains, I asked him what was the desire
of the people in Congress
I observed to him that it was not the desire of the people of Californii
to take a larger boundary than the Sierra Nevada and that we would prefer not embracing with" For God's sake leave us no territory
in our limits this desert waste to the east.
His reply was
to legislate upon in Congress."
He went on to state then that the great object in our formation of
a State Government was to avoid further legislation.
There would be no question as to our admission by adopting this course and that all subjects of minor importance could afterwards be setto
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duty to impart this information to the Convention.
The conversation took
place between Mr, Thomas Butler King and myself.
Mr. BoTTS. I have remarked it as a singular fact that we have reports daily and almost hourly,
of some important information that has been received from some particular source letters that have
arrived, conversations that have occurred something that some gentleman has heard Mr. Thomas
Butler King say.
Now, sir, I take it that Mr. Thomas Butler King, nor no other single individual, is the exponent of the wishes of the Congress of the United States.
He is but one man on the
floor of that Congress.
He gives but one vote, and that vote it is not in his power to give whilst
he remains in the State of California. No, sir, not even that vote, either directly himself, or
indirectly through his friend upon this floor.
Sir, I take it that if Mr. Thomas Butler King
did know, and had a right to tell us what weie t'le opinions of the Congress of the United States.
it would be for us to consider rather what our own opinions are, than those of Congress, upon this
(Subject.
Therefore I exclude the whole testimony as totally irrelevant to this matter. It is not
for Mr. Thomas Butler King, or any other man, to preclude Congress from the consideration of this
subject, by saying that they do not want to consider it.
The assertion amounts to nothing, and can
'have no effect here. I hope Congress will not enter into a discussion of the slavery question, for I
thmk it is entirely beyond their province ; but I do not wish a measure passed here with the exto determine
press intention of giving them an opportunity of doing what they have no right to do
a question wholly without their province. Yet if I understand this extreme eastern boundary, the
.whole object of it is to bring it directly within the province and power of Congress ; to give them
: the opportunity of doing that which the Constitution of the United States has forbidden them to do.
Is not this the intended effect of this measure ?
Congress and a small body of people in California
may exclude the institution of slavery from a portion of territory of the United States other than
that occupied by the people of California.
Now, sir, I deny this right. I hold the doctrine that
the people of the State have a great natural right to exclude slavery from their own limits;
tled.
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deny that by an uTinatural extension of their limits, they could, even with the consent
I see that this doctrine
of Congress, exclude slavery from territory that does not belong to them.
is discarded by a great many members on this floor, but I could not help taking a note of one remark of the gentleman from New York I beg his pardon, the gentleman from Sacramento, (Mr.
Sherwood.) The most extraordinary reason I ever heard given, was the reason he gave for the exMr. Chairman, if I understand it, it was this: That the government of this
tension of that limit.
waste country would be a most extensive one, the judiciary system would have to be extended over
it, and it was so expensive that it would be a pity to burden the Treasury of the United States with
it
that Congress would object to it on that account, and we might as well take it in and pay the
expenses ourselves.
Mr. Sherwood. The gentlemen misunderstood my remarks. I said that the whole machinery
of a Territorial Government from the Governor downwards, including the judiciary, would be more
expensive for forty or fifty years, than Congress would desire to make it but that the State of California, with almost the same number of officers that it would take to govern to the Sierra Nevada,
might at the same time extend her laws over the territory to the eastward without additional exand that Congress might urge this as a reason against the admission of California without
pense
that boundary.
Mr. BoTTS. I understand the gentleman's argument now to be, that Congress will say, if we do
not include this in our limits, that the government of this territory on the eastern side is too expenI
sive for them, and we must take it upon our own shoulders, otherwise they will not admit us.
think I would have a ready reply to Congress
Your resources enable you much better to undertake the expenses of this government than the resources of the Slate of California.
You can better afford to make the appropriation than we can.
I will grant you, sir, that the burden of government would be less, because it would be a much more imperfect government for the people, but
it is not the less an appropriation.
Does the gentleman forget that all the great sources of revenue
to come from imports levied in California, go into the Treasury of the United States?
Mr. Sherwood.
intend to have a portion of it.
Mr. BoTTS. I know nothing about the intention of the gentleman
but he tells you that the
burden of this government will be less. I deny it, if you give to this people a government that they
will be entitled to
if you do not force them to come a most extraordinary distance to the seat of
government, you will be obliged to locate your seat of government somewhere that is as attainable to them as to us and then, sir, the burden of that government will be felt by every citizen of
this couu'ry who is compelled to travel to it.
You must extend your judiciary system over that
part of the country.
tax collector must go among them.
These men do not travel for nothing.
You must have many additional judges.
judge would probably be two, four, or five months in
travelling to and fro upon his circuit.
Then he would have to come and sit in your court of appeals.
I? this all to be done without expense?
Let any gentleman run over the whole organization of government, and see if it is possible to extend it over this country without expense.
Mr.
Chairman, the gentleman has produced by his remarks probably one of the strongest arguments that
could be addressed to this House against this eastern boundary.
But there is another. I believe it is the desire of many members of this Convention to secure
for the passage of this Constitution, when it is submitted to the people, as many votes as they can,
1 do say that the adoption of that eastern boundary, with the avowed intention as expressed on this
floor on the question of slavery, must secure against it the vote of every Southern maa in this country who has left a brother or friend at home.
but, sir, there
I know they are comparatively few
are others that will unite with them.
There are Northern men who look upon the inhabitants of
the Southern portion of this Union as their friends and brothers, entitled to privileges that they are
not to be depiived of by any course of this sort.
I know that the two together will form a strong
body of opponents to this Constitution, and united with other opponents to the Constitution on other
grounds they will form such a body as will prevent the possibility of its receiving the approval of
the people.
but, sir, I
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Mr. McCarver. I move to rise and report progress.
Mr. Sherwood. I beg leave to make a single remark in answer to that portion of the gentleman's remarks where he referred to my argument that Congress might object on account of
the expense of the Territorial Government.
I contend that if we govern that portion as a portion
of this State, we must govern it in proportion to population.
If it is five thousand or ten thousand, they will certainly have to pay their proportionate share of taxes.
In the other case,
are governed by Congress, we will also have to pay a considerable portion of the expense.

On

motion, the

House then took a recess

till

Mr. Norton.

P.

M.

This question, Mr. Chairman, is a very important one. I consider
colleague from San Francisco, (Mr. Gwin,) the only one that we can act
mately and in good faith. It becomes us not only to act upon the question as regards
but the future.
are to determine what now is, and what is to be, the future limits
of California ; and I contend, sir, as a first principle, that we are not at liberty either

my

We

they

half.past seven.

NIGHT SESSION, 7 J o'CLOCK,
tion of

if

the proposi-

upon

legiti-

the present,

of the State
to take

one

——
https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

186

more than now belongs

to California, or to yield one acre that now belongs to it.
There
and we can assume no power to yield an acre of the domain included
within the established limits of California.
It becomes us, then, to decide whether or not we should
claim here, as the representatives of the people, that territory which has always been considered as
Upper California, or throw aside either the half of it or a portion of it. I do not believe myself,
sir, that it lies within us to dismember the State.
I believe if we are entitled to any thing at all
if we came here here to form a Constitution for California
we came to form a Constitution for the
whole of California, not a portion of it. Gentlemen may talk of the disadvantages that may arise
from the immense extent of territory of the Salt Lake and the people who have settled there ihey
may talk of other portions of California inhabited by white men or Indians but are we to say here

acre of land
is

no power delegated

to us,

—

;

;

is circumscribed within certain limits heretofore not known, or are we to take it as
has always been known and as it still exists? I insist, sir, th*at we have no right to say that
California is not the California which we took her to be when she became part <ind parcel of the
United States. As I understand it, she is described within certain limits those limits laid down
upon the official maps of the Government of the United States. A certain degree of northern latitude and a certain degree of southern latitude, (the latter to be decided upon by the U. S. and
Mexican Commissioners ;) the western line no one can dispute and in regard to the eastern, I
contend, sir, that we are entitled every foot of land that has heretofore been considered part of California, and that we can recognise no other line.
have been elected and have received insiructions to represent here the interests of California
not any portion of it.
might as well run a
dividing line from east to west through this whole territory, and say we are sent here to represent
Northern or Southern interests.
cannot go beyond these instructions. I care not if there are
thirty thousand people on the Salt Lake who are not represented here.
reIs that our fault 1
present California, and if any portion of the people neglect or refuse to send delegates to this Convention, we are not responsible for it.
It is our duty to form a Constitution that will be acceptable to the people at large.
This Constitution is to govern us for years, and it behooves us that we
do not betray the people who sent us here that we do not abuse our trust; that we do not go home
and tell them we have said in this Constitution that a portion of California is not California, and
we have formed no government lor it. If the inhabitants of the Salt Lake do not see fit to send
their representatives to our Legislature, no matter whether it takes ihem four months or six to arrive at our capital, it is not our fault.
If they have sent to the Congress of United Slates asking to
will aphave a Territorial Government, I care not. Leave Congress to decide that question.
pear on the floor of Congress as soon as they will and Congress, with the whole matter before
them, with all the light they can ask or obtain, will decide upon the facts.
I do not fear the action of Congress no matter what sectional questions, interests, or prejudices may divide that body,
I fear not.
I am satisfied that the people of California will ultimately
I do not say they will obtain it now or within a very short time
but ultimately our rights will be recognized.
HereCalifornia is not a new territory, although she seems to be considered so by many here.
No one thought
tofore she was but little known she was regarded as an isolated part of the earth.
of California
no one thought of emigrating here no one ever thought, previous to the last two
years, that she would ever amount to anything.
But within the last twelve months, behold what a
change! The eyes of the world are turned towards her. The people from every spot of God's
earth are starting here, impatient to make it their future home
some to acquire wealth and carry
it away.
Sir, she has been considered, as I heard remarked to-day, in the light of a courtezan
she had a disreputable character no one courted her, no one had any regard for her but since her
rich treasures have been developed on the slopes of the Sierra Nevada, she has become a most beautiful mistress.
The whole world are worshipping at her feet. Is it any portion of California 1
No, sir, it is the whole of California and I ask members of this Convention, as the representatives
of the people, if they can point to any portion of California on the map and say there is California,
and the rest of it we know nothing about. Gentlemen may say that a certain portion of the territory is worthless.
Have we any right to mtke that an objection ? If the country east of the
Sierra Nevada was as rich in mineral wealth or agricultural resources as the western slope, would
gentlemen come here and say, we will relinquish that wealth
No, sir they dare not, they would
not be willing to do it, nor would they have the right.
Whatever that region may be, a barren
waste or a land of promise, we have no right to relinquish it. It may hereafter, as I understand
the proviso, be divided by the joint action of Congress and the Legislature
but it cannot now be
dismembered by us.
have heretofore said that slavery shall not exist within the limits of this
Territory
we have also said that free negroes shall not be allowed to come within our borders.
It is necessary in order to carry out both of these principles, that we should settle at once, in this
Convention, what are the limits of California and I maintain that we have no power delegated to us
to recognize any other than those already established by the treaty.
The Southern States may bring
any number of slaves within the Territory of California you may say to the owners, you have no
right to bring slaves or free negroes here.
They will ask you, where is California what are its
limits
what extent of territory composes your State ? Who is going to answer that question ?
You can say nothing but that California is here, somewhere on the Pacific coast— no man knows
where. Can you prevent such men from bringing slaves within its borders ? Can you prevent free
negroes from coming within its borders ] No, sir, you must have some known and recognized limits, and those limits have already been determined.
I admit this gives us an immense territory
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one that is unwieldy, and if it should become populous, it would be almost out of the question to
manage it but at the same time it is not supposed that a great portion of this territory will ever
become populous or even be populated at all, except by the wild tribes of Indians that now inhabit
;

But should this be the case, we give the Congress of the United States, with the concurrence
of the Legislature, the power to reduce it, while at the same time we inhibit them from dividing the
That is of immense importance to us.
territory so as to deprive us of a single foot of the sea coast.
The southern extremity the bay of San Diego, is destined ere long, to become an important comThe bay of San Francisco is, and will hereafter be the great commercial point of
mercial point.
I believe, sir, it will soon become the great metropolis of the western
the western hemisphere.
Nature has done much for it, and man is doing more. Between San Francisco and
world.
San Diego are commercial points bays, and harbors that will be of immense importance hereafter,
It is necessary we should look to all this in fixing the boundaries
althouiih they may not now be.
and more particularly to this portion of the territory than what lies beyond the easof our State
a territory unexplored, and of which we know comparatively
tern slope of the Sierra Nevada
nothing.
It may be rich in agricultural and mineral wealth, we know nothing to the contrary.
Should we, I ask you, give away this great extent of territory before we know what it is ? Should
we give away perhaps millions of wealth ? It all belongs to us we are entitled to it, and it properly comes wiihin the limits of California.
No man knows whether it is worthless or not. If we
find out in the course of time that it is of no value, we can eassily, under this proviso, or under the
provisions of the Federal Constitution, get rid of it.
I have every confidence in the Congress of the
United States; its action may be tardy, and it may have done us injustice heretofore
but, sir, if
this thing is rung in her ears for years and years to come, we shall obtain our rights some time or
other.
I am willing to place the whole question of our eastern boundary between Congress and
the Legislature of our own State.
The people of California and of the United States will be aroused,
and, sir, when the people are aroused, Congress takes great care what she does.
The whole people of the United States are awake upon this question.
They know what is due to California and
what her rights are. It does not rest entirely with the people of California to declare and maintain
her rights.
The people of every State in the Union are interested in this question and such a
noise will be raised around the doors of Congress as to compel it to give us what we are justly entitled to
the protection of Government.
Mr. Hastings. I understand that my friend. Captain Sutter, desires to speak on this question*
The House, I have no doubt, will be much pleased to hear him.
Mr. ScJTTER. I speak English so imperfectly that I shall only make a single remark. Gentlemen who have passed through these deserts and travelled over these mountains, may know something about it
but it is impossible for gentlemen who have come by the way of Cape Horn, to
imagine what a great desert it is, and know hovv impolitic it would be to the State of California to
embrace within its limits such a country. Except a small slip of the great Salt Lake, which is
worth something to the people who are living there, but there is such an immense space between
us and that part of the country, that I consider it of no value whatever to the State of California.
I believe our limits ought to be just as much as agreed upon by the Committee, with the exception
of an amendment which I think it requires to facilitate the trade of the people of San Diego with
Sonera and New Mexico, to include that portion, to the confluence of the Gila and Colorado riv-
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which it omits.
Mr. McCarver.

This is all I have to say.
wish to examine the postion of the gentleman from San Francisco, (Mr.
Norton,) who has just taken his seat, and see how it would place the Constitution of the United
States.
Suppose the Convention which formed the Constitution of Louisiana, had occupied the
ground that the gentleman takes. The two countries stand upon the same footing. Louisiana, as
obtained by treaty from France, embraced territory enough for several States.
Suppose the Convention insisted upon it that the whole territory belonged to them.
Would it not have been a
monstrous doctrine would it not have been scouted by every intelligent man in the United States ?
They would laugh at such a doctrine in Congress, that Louisiana had a right to establish the whole
territory as her boundary, merely because it was known as Louisiana
that it was the only proper
limits, and that they could recognize no other.
We occupy a similar position here. We have a
tract of country purchased either by the blood or treasure of the United States, known as California.
It stands in precisely the same position as Louisiana stood.
Do gentleman suppose that Congress would have suffered Louisiana to settle that question of slavery for the whole territory known
as Louisiana.
Equally idle is the assumption that Congress will stand by and allow a handful of
ers,

I

;

;

citizens in California to settle the slave question.

The

position

is

preposterous.

I

am

astonished,

hear it advocated on this floor.
It does not enter my mind that
It is a monstrous doctrine.
Congress will entertaifi such a proposition. The South, sir, is not asleep on that subject f7ongress
is not asleep on that subject.
They will inquire whether we are more competent to settle the question of slavery than they are.
The very fact that we provide that the Legislature shall settle
this question, is evidence that we think Congress will not acquiesce in it.
If we insert such a provision, our admission into the Union will be defeated.
I am in fa^or of the report of the Committee, with a slight alteration at the southern point for the benefit of the southern districts.
Mr. Tefft. There are periods in the proceedings of every delibrative body, when calm investigation should follow the excitement of debate and if that period his at any time arrived, I believe
it is the present.
I consider this question of the boundary decidedly the most important that has

sir, to

;

;
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yet been debated.

I think

it is

due to every member that he should express himself calmly and

dispassionately, and have the privilege of having his opinions called preposterous, or his doctrines
monstrous.
As delegates of this Convention, I consider it our first duly to inquire the situation in
which we find California then to inquire what are the acknowledged limits of California and if
;

;

we

define the boundaries of the State, to define them without the slightest reference to the future
limits which we may include.
Let us first inquire what are the proper boundaries of California
From the investigation that I have given the subject,
without reference to the question of slavery.
I am decidedly in favor of the proposition of Messrs. Gwin and Halleck.
I believe that under the

circumstances in which we find the country it is the only course we can take.
I question the authority of this Corivention, as delegated to them by the people, to decide upon any other eastern
boundary line than that marked, as clearly as can be, between the Territory of New Mexico and
California.
If we draw any other line, we run the risk of its being changed by the Congress of the
United States.
Then I ask what course is there for us but to take California as she was when she
became a part of the United States. The objections to taking this portion are rather questionable.
Gentlemen say it is a barren waste, entirely worthless that it ought to be left to the action of Congress.
With all deference, I dissent from these opinions. I think it is a matter entirely foreign to
our deliberations what may be the character of the country east of the Sierra Nevada.
I see no
just or proper course for this Convention to pursue other than to take the established boundaries of
California as they exist.
I have perfect confidence in the action of Congress in regard to this matter.
Cor^gress may have been dilatory in her course towards California, but it does not follow that
she will be so in future.
There are other important questions before Congress
When the people
are determined that justice shall be done to California, it follows that it must be done.
The proposition before the House at this time, I consider one that will meet the approbation of our friends
at home, and be most likely to obtain the sanction of Congress.
Mr. HaLleck. I do not wish to delay the action of the Committee on this question but I think
the Convention will bear me witness that I have always endeavored to facilitate the proceedings of
this body.
I conceive that this is a question of so much importance, that we had better delay than
give it hasty action.
As has been said by nearly every gentleman who has spoken this evening, 1
regard it as the most important question that has yet come up for discussion, and the longer we delay it, the better it will be lor the final action and success of our Constitution.
I hope for this reason that we may not come to a final decision this evening.
I think it is a subject upon which we
ought very carefully to deliberate, and that we ought to examine very attentively the propositions
that have been brought up.
The proposition now before the Committee has been facetiously called
the proposition of the new firm.
I can only say in regard to it that it has been and will be my
course in this body to look to the prepositions alone, and not to the sources from which they emiIt may be a
nate.
II one has come from a doubtful source, I should not reject it for that reason.
good proposition notwithstanding the character of the source. Now as to this new partnership, corporation, association, or bank, it was entirely unintentional.
Certainly the partners in the firm
never had any previous knowledge or understanding about it, and if it has proceeded from members
who, upon certain other other propositions before this Convention have been in opposition, is that any
reason for opposing it.
I think if members have opposed each other here, they have done it honestly, and if they are united upon this proposition without any previous concert of views, it is an
argument rather in favor of than against it. I agree perfectly with gentlemen who have said we
have no right to divide California and that in forming a Constitution, we must form it for California as she now exists, not for a portion of California.
It would in my opinion be a very dangerous
proceeding.
Do not members of this body remember seeing in the discussions of the past winter in
Congress the result of every effort made to divide California, and fix the slavery question for one
part of the territory, and leave it open at the other ?
Both parties of the Union opposed strenously,
every such effort and I fear both of these factions would oppose any effort of the kind, even coming from this body. As to the question of the power of this body to form a Constitution for all
California,! think it has already been sufficiently answered by the fact that this Convention is called
to represent California, not a section of it, but the whole country.
It is true that a small portion of
the country has not been represented here from the fact that it could not be, because it was beyond
the districts.
Every State furnish precedents of the same kind. With even greater propriety may it
be said that a large portion of American emigrants on their way to California are not represented here.
If the Mormon settlements onthe Salt Lake have been left out in this Convention, may it not be said
that the twenty thousand emigrants that are now travelling over the desert plains on the northern
and southern routes, coming like the waves of the Pacific, into California may it not be said that
they are not represented 1
Let us look at the proposition of this new firm. What is it? In the
What is
first place, it says that this Constitution is to be the Constitution of Upper California.
Upper California, or rather California as we have acquired it from Mexico ? Unfortunately, it does
not include all Upper California, for by the treaty of Hidalgo, we did not obtain all Upper California.
There is quite a considerable strip one of considerable importance as every person who has
examined it, will bear me witness, that properly belongs to California which has been left to Mexico.
When the news reached Mexico that we had not included Lower California, or even Upper
California, according to the old dividing line between Upper and Lower California, there was great
rejoicing among our enemies.
;

;

;

;

—

—
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This I understand to be the first part of this proposition taking upon ourselves no power to dibut revide this Territory, or to include any more than belongs to us by the treaty with Mexico
cognizing the line between California and the United States as laid down in the official maps published by Congress, and receiving the authority of Congress as to what constitutes the boundaries
of California. Then providing that, with the assent of Congress, and with the assent, not of this
body for we have no power to give it but of the people of California through their representatives
in the Legislature, they may fix tipon new boundaries if ihey desire it, subject to certain conditione.
Let us look at the first part of the proposition. I would call the attention of those who object to
including the entire territory of Upper California, if this provision does not satisfy every objection
which they have made. Congress, in concert with the Legislature of California, has the powtr to
It may be said, and has been said, that that power is
divide it, and reduce it to smaller limits.
But we wish to go further than that; we wish to leave that
already given by the Constitution.
power with the Legislature and with Congress now. If the portion of California west of the Sierra
should become of sufficient importance to be divided, then we need not say anything about it in our
The Constitution of the United States says how it is to be done. With the consent
Constitution.
But we wish to deof California, Congress may divide that portion of the State into two States.
termine this boundary sooner. If California, as it now exists, includes more than we want as s
How is it to be done? By taking some line,
State, we wish to provide for a separation of it.
either the Ime of the Sierra Isevada as tar south as you choose, and then running a line, not cutting California into two parts, but preventing that portion from coming south of the Gila river.
(Here see the proposition as submitted.) That must leave all that portion of California to the new
Instead of taking the line of the Sierra ISevada, which
or this proposition goes further.
State
is conceived to be very objectionable by some gentlemen, as a portion of the country east of it is
deemed valuable, and should be included in the State, we say the Legislature and Congress may
form a different line fix it any point between the sierra >.Vvada and the Salt Lake, but preventThere is
ing them from coming any further west than the inouih of the Gila river, as heretofore.
another object in this. In the map which we have before us, and in the other maps published by
Congress, in Dsturnell's map, they include in California a portion that never properly belonged to it ;
Nevertheless, Congress has
a portion that New Mexico has always claimed and always governed.
Leaving this question out by this proviso, Congress
said these are the boundaries of California.
can either organize a new Territorial Government for that portion ol California, or make a State
Government, or she can organize it with New Mexico for a Territorial Government. Leave it
The proposition of
then for Congress, with the concurrence of this State, to settle that question.
the gentleman from San Frauc'sco, (Mr. Gwin,) to which this proviso is an amendment, amounts
to almost the same thing as the amendment, except that this fixes defirutely the second line if we
VVe must take one or the other line. There is, otherwise, no chance for negodo not take the first.
no chance for an understanding with Congress, or even an investigation to see whether
tiation
that line does not exclude from the Territory beyond it a portion that would be very desirable to
say that it is necessary to have a fixem line in order that Congress shall act.
include.
fix
then say to Congress, you can agree upon
the boundary that Congress itself has given us.
another line with the concurrence of our Legislature.
That I conceive to be far the safest mode ;
and it seems to me that it accords perfectly with the opinions of the gentleman from Sacramento,
(Captain Sutter,) who says, that the country beyond is almost worthless.
If it is, we certainly can
There is full power given to the Legislaexclude it under the proposition now before the House.
I think this propoture to draw a new line, and exclude it immediately after this goes into effect.
sition does not endanger the rejection of the Constitution by Congress.
I consider it the most hkely
of all the propositions to secure the approval of Congress.
It seems to me very strange, Mr. Chairman, that we have threats of the rejection of the Constitution from different parts of this House,
based upon points directly opposite. It is urged by one side that this proposition has been sprung
upon this House as coming from the North, and to deprive the South of her rights; whereas, it
is said on the other side that it is designed to continue the existing Government in this country, in
When such objections come from different parts of
order that the South may introduce her slaves.
the House, it strikes me as a good reason, ttiat the best policy is, to take an intermediate course,
which is not liable to either objections. But the point that I consider most important is, that if we
include only this side of the Sierra Nevada, or adopt one of the proposed lines excluding all that
portion east of it, we deprive that country of all government for the next five, or perhaps ten years.
This is a result which I, tor one, wish to avoid. There are large bodies of emigrants passing over
and as I said this morning, offences against law and order, and crimes of a serious
that country
nature are committed on the road. Are we, by fixing a certain boundary this side of that Territory,
to cut them off from' our protection
to deprive thtm of redress on their arrival here
and leave
crimes unpunished, or force people to resort to the Indian mode of revenge, or lynch law, as has
been the case sometimes in California. No, sir, I would hope not. I call upon gentlemen to consider this question, and to give to this people, if possible, some form of government, until Congress,
in connexion with the Legislature of California, can form for them a Government.
This strikes
me as one very important point. It has not been sufficiently urged upon this body. Is it not a
strong argument in favor of such a measure, that it has been advocated by the extreme South and
;
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extreme North the two extremes of our countiy. And without bringing names before this House,
do we not know that in Congress and out of Congress, in California and out of California, that the
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leading men in the national councils have urged, and advised, and hegged California to pursue this
I think it was with great impropriety that the
to settle this question of slavery forever.
course
names of individuals were brought into this debate. But as they have been brought in, let them
have their weight. I have received no letters or information from any source, (for I never had a
coirespondence with a politician in my life ;) but verbal reports have been in circulation here, and
letters have been shown from different leading politicians in the United Stat S pointing out to us
that the result of a Constitution for only A part of California may be the same result as was produced by an attempt to organize only one portion of California into a State, and unite the other
with New Mexico; to leave the question unsettled.
I am very confident it
I believe this proposition will secure the reception of our Constitution.
I am
will receive the support of the Administration, and of all the moderate men of the South.
confident it will secure the support of the North and with these three bodies, there can be no doubt
of its success.
Mr. Sha.vnon. I should be doing myself injustice, having presented a proposition that I intended
should stand upon its own merits, not to say something upon this matter before the House decides
I have listened silently to the remarks of every gentleman who has spoken here upon
the question.
it
and i have endeavored to draw knowledge and instruction from these remarks in regard to every
branch of the subject, so that I might know whether I was right or wrong. Every argument which
has been offered here, whether by the gentleman from Monterey, (Mr. Halleck,) or the gentlem.an
from San Francisco, (Mr. Gwin,) or gentlemen from any other districts, has in my opinion, tended
that the best course we can pursue, is to settle upon the boundary
uniformly to the same result
There has been enough said by every gentleman who has spoken
presented in my proposition.
P'or my own part, sir, I regard it as
particularly to-night, as to the importance of this question.
It is so on more than one account.
the most important that has yet come before this Convention.
The gentleman from Montery (Mr. Halleck,) has made it important not only as guarding the rights
and protecting the interests of the thousands who are coming westward men whom we know not
but in the same overflowing benevoof shieldmg them, affording them protection and comfort
lence of heart, he is determined that this matter shall include also the settlement of that great question which has agitated the United States, and which has shaken the Union to its centre for years
that here in this Convention we shall settle not only the boundary line for those whom we repre,sent and for those whom we do not represent, but put an end to all further agitation throughout the
Union on the subject of slavery. I never supposed this Convention possessed powers so great, or
I certainly never imagined there was so much responsibility restimportance so immense as that.
ing upon my shoulders as an humble member from Sacramento.
There are five propositions before
the House.
The first is the proposition of the Committee on the Boundary. That proposition
seems to be, as it deserves to be unless amended, universally discarded. While at the north, it includes an immense extent of waste and barren country, at the south it runs almost up to the Pacific
coast, and leaves out points most important for that section of the country.
But let me say a word
as to a matter upon which I think gentlemen who have been arguing in favor of taking in the whole
During the most of the day, the principal arguof California, have rather been changing ground.
ment seemed to rest upon the propriety or possibility of obtaining admission into the Union. It
seemed to depend entirely upon the slave question. But to-nigh it has changed ground, and the
right of the people of California to fix any boundary within the furthest limits of territory known as
California, is denied.
Sir, I maintain that the people have that right.
They have a right to come
within the acknowledged limits of the territory, and fix such boundaries, through their representaTkey can establish such lines as they think proper. I retives in this Convention, as they choose.
fer you for authority to the action of the people of Louisiana.
You will find there, that in their
first Constitution, in defining the boundaries, they took from the whole' territory of Louisiana, a
portion sufficient, as they thought, to make the State of Louisiana.
They did not include the whole
The case stands precisely the same with us. You
territory as obtained by treaty from Fiance.
will find this precedent in the very first article of the Constitution of Louisiana.
I claim the same
have the authority of the gray hairs here, sir, to which we
right for the people of California.
should all reverentially bow.
Another instance is to be found in the Constitution of Missouri. No territory had been previously rejected by any act of Congress.
The manner of fixing the boundaries there is precisely
similar to what I have presented to the House
following degrees of latitude and taking mericlianal
lines of longitude.
I hardly believe that gentlemen will maintain any longer that the people of
California have no right to fix their own boundaries.
This territory was purchased how and in
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was purchased from Mexico and received

ritory, not as California territory, but as territory of the

States

Government

the

moment

ii

into the Union, not as

United States.

It

Mexican Ter-

belonged to the United

was purchased, and was

therefore entitled to the same privileges
It is for the people of California to say around
lines.
The old gray hairs, sir, of the States, sus-

which have been enjoyed by other territories.
what portion of it they shall fix their boundary
tain me in that position.
Upon this the gentlemen have been changing ground. We have, then,
The first is, the proposition of the Committee next is, the
five propositions before the House.
proposition of the gentleman from San Francisco, (Mt^. Gwin,) united with the proposition of ttie
gentleman from Monterey, (Mr. Halleck.) Now, sir, I do not know whether they call this a partnership concern or not j but that, together with the proposition of my colleague, (Mr. McDougal,)
;
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The only place where they differ is in regard to the proviso,
can, I suppose, be classed together.
and upon that they seem determined to make a stand. Let up see precisely upon what they do
stand.
The chief argument which has been urged in favor of the extreme bouiid-iry, has been, not
as to the necessity, not the convenience, not the benefit to be derived from it, not the necessity of including it, but the probability of its passing the Congress of the United States, and the authority
Sir, I claim
of a gentleman from Congress, that if such a proposition was adopted, it would pass.
for the dignity ol the new State of California, that dictation of this kind should not receive a very
favorable reception in this House that we should not listen to the propositions of gentlemen in this
matter, however high their characters at home, who shall eome here and say to this Convention,
gentlemen pass such and such boundaries for the State of California, and you will probably be
If you don't
able to pass through Congress, and become a sovereign and independent State.
do so, there is danger at hand yo i cannot pass. Sir, this is not only an insult, but it is a threat
held out and I call upon this Convention to have some regard for their own dignity, and for the
But who are these authodignity of the State of California by promptly rejecting such authority.
rities?
Are they men who have become, by long life or service in this country, so deeply inteterested in the welfare of California, that the weal of the new State is alone the dearest object of
their aspirations?
Or are they not rather the agents of interested parties, not of Congress? For
a single man cannot speak the will of Congress.
they do not speak the will of Congress
And
when the President of this Convention stated this afternoon the expression of Mr. 'I'homas Butler
King " For God sake leave no territory in California to dispute about" when he (Mr. Thomas
Butler King) spoke it, I presume he did not speak the sentiments of the entire Congress of the
United States. The secret of it is this that the Cabinet of the United States have found themselves in difficulty upon this question, they are in difficulty about the Wilmot Proviso, and Mr.
Thomas Butler King it may be others is sent here, in the first place, for the purpose of influencing the people of California to establish a State Government, and in tlie next place to include the
entire Territory.
Sir, it is a political quarrel at home into which they wish to drag the new State
of California.
For my own part I wish to keep as far away from such rocks and breakers as possible.
Let the President and his cabinet shoulder their own difficulties. I have no desire to see
California dragged into any political quarrel.
Ai'e these the high authorities to which we should so
reverentially bow?
I think not.
I believe they speak but their own sentiments, or his own sentiments, or the sentiments of the cabinet.
Besides, sir, 1 always wish to watch a political agent.
I
would always be careful of men of that description. And however my sentiments may accord with
those of Mr. Thomas Butler King, or those of any other good Whig of the United States, I suffered
a severe lesson enough in one campaign, to pay but little attention to political parties.
I allude,
sir, to the campaign of Henry Clay in 1844.
I hav3 lived long enough in Calilornia to regard first
her interests in preference to the mterests of any political party or parties.
This, then, is the authority upon which the mam argument has been urged to-day for including the entire territory.
But,
even in direct opposition to the opinions of Mr. Thomas Butler King, I think that even with the
proviso of the gentleman from Monterey, (Mr. Halleck,) this proposition defeats the very object
which we wish to attain, and brings up the very difficulty which we wish to avoid. The proviso
commits the whole matter directly to the discretion of Congress, and affords all the material of
party discord.
Suppose this Constitution, including the boundary, goes before Congress. There
are two great political parties there who have been for years past fighting like tigers in their cage.
Every day, every hour, but increases the ferocity with which they struggle upon this question of
When this proposition comes before them. Southern members those from the slaveholdslavery.
ing States will see that it strikes from beneath their feet an enormous tract of country into which
they desire to introduce slavery hereafter.
Add to that the further argument of the enormous y
extensive territory that it includes and then add to that the further argument, that a large portion
of that territory has not been represented in this body
that the feelings and wishes of the population are not known, and I think you leave open ground enough for them to build an argument
upon that will defeat your Constitution that you at least, bring all those difficulties which gentlemen hope to avoid, directly to bear against it; a result which every gentleman here, I have no
These are arguments which you cannot get over. It is true, sir,
doubt, honestly seeks to avoid.
that the boundary is enormous.
No man here wishes to include the whole of it.
are told by
it includes an enormous barren tract of
these very gentlemen that it is too large.
It is unwieldy
country an immense desert waste but say they, we will bring it all in, not for the purpose of retaining it within the State of California, but for the purpose of settling the slave question at home.
Permit me to iiiquire, sir, how will this settle it ? If you do not redon't intend to keep it.
tain it, the struggle must commence again at some point or other.
The very fact of demanding
such an extent of territory, will cause it to open in all its bitterness in the halls of Congress
and
let me tell you, sir, if you once cause this struggle to re-commence upon grounds so strong as this,
it will be interminable.
Another reason, and one which ought to appeal to us in strong terms here,
is the fact that the population in the northeast portion of the territory are unrepresented here.
Gentlemen say that we could not reach them and have returns within six months. My friend from
San Francisco, (Mr. Norton,) repeated and re-repeated the declaration that it was not our fault if
these people v/ere not represented.
Whose fault was it then ?
are to acknowledge them as
a portion of the population of this territory
we include them within our limits, and then say it is
not our fault
Can they have the gift of prophecy that they can know without some information
;

;

;

;

—

—
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reaching them that a Convention is held here, and that they should have their delegates here?
I
sir, it is our fault; and when we are so in fault, should we not do them the justice to leave
them out to leave them free to form a government for themselves, if they think proper. It is an
act of gross injustice to force upon them the Constitution and limits which you prescribe here.
But, sir, my venerable friend and colleague from Sacramento, (Mr. McCarver,) has stated another
the perfect worthlessness of this immense extent of territory, or at least, a great
strong reason
The fact that the population residing in that territory, could not be represented
portion of it.
here in our annual Legislatures, owing to its remoteness from the seat of Government, is a suffiIf we cannot send to them and have a representation
cient argument of itself against including it.
here in a reasonable time, I would ask gentlemen to explain to me how their yearly representatives
are going to come here and return to their homes ^
These remarks include, also, the proposition of
my colleague from Sacramento, (Mr, McDougal.) The proviso of the gentleman from Monterey,
(Mr. Halleck,) leaves to the joint action of Congress and the Legislature of California, the fixing
of the eastern boundary line, in case Congress does not see fit to adopt the one here proposed.
Mr. Charman, these gentlemen need not tell me that this must close the question which has
heretofore prevented us from having a government here, when at the very same time, they provide
The two ideas are diametically opposed they cannot exist together. If
the means of opening it.
the one closes the door, the other opens it.
I leave it to the common sense of gentlemen, if this
is not so.
The object of the proposition of the gentleman from San Francisco is defeated by the
proviso of the gentleman from Monterey.
For these reasons, Mr. Chairman, I go against fixing
any boundary line with any proviso, admitting and giving to (Congress the right to move it whereever they see fit.
The next proposition to which I would refer, is the boundary proposed by the
Committee.
That boundary commences at the intersection of the 1 6th meridian of west longitude, and 42d degree of north latitude, and includes more than one-half the width of the entire
territory of California at the north, while at the southern part it runs to less than one degree.
It
has the same fault as the proposition of the gentleman from San Francisco, (Mr. Gvvin,) including
too much territory, only in a slighter degree.
It includes an enormous tract of country, which,
from the best information we can obtain, is entirely useless.
It gives us an extent of territory
nearly as unwieldly and unmanageable as if we included the whole; while at the southern portion
of the country, a source of trade to that portion of California, which has already proved extremely valuable, and which will be greatly enhanced in value when our commerce is fully opened in
that direction.
I speak of the trade with the interior provinces of Mexico, passing the Colorado
river, together with the navigation of the Colorado, to whatever extent that navigation can be carIt includes too much territoI cannot, therefore, agree with the report of the Committee.
ried.
ry that is useless, and omits too much that is valuable.
The proviso of my colleague from Sacramento, (Mr. McDougal,) that in case Congress shall
not ratify the boundary including the entire limits of California, then that the summit line of the
Sierra Nevada shall form the eastern boundary, I consider, of all the boundaries, the most objectionIt leaves out valleys, rivers, streams, places which may afford immense wealth upon the
able.
eastern side of the summit.
It is a kind of boundary whieh must always be indistinct and diffiHowever
cult to determine under the very best circumstances ; but here it is most peculiarly so.
well-determined, however plain and distinct the summit line of the Sierra Nevada may be as far
south as it is here laid down in the map of Col. Fremont, you will see that it crosses it only as far
south as the 35th degree of N. latitude. It leaves a great stretch of country at the southern boundary.
Now, I am not aware what the character of that chain of mountains may be, but I think there are gentlemen from the southern part of the country who will sustain me in this, that below that, all
southeast and south, there is not a chain of mountains that could be followed as a distinct line.
The whole country there is a region of mountains, shaken down as it were on the face of the earth
There is no regular summit line that could possibly be followed. Then you have
at random.
But even if you could find aline of bounthere a most indirect line, you have no boundary at all.
dary there, it has the same objection which the line proposed by the Committee has that it leaves
out a most important portion of territory in the southern part of California, and gives to the State
In making up a State we
a sort of three cornered form a shape most awkward and ungainly.
should look a little to the formation.
The proposition which I offer, it seems to me, removes every difficulty of this kind. Commencing at the intersection of the I20th meridian of west longitude, and the 42nd degree of north latisay,

—

—

—

1

—

—

it runs southerly in a direct line about half a degree east of the Sierra Nevada, and always
running sufficiently east to include this entire range, until it strikes the meridian at their southeast
bend, about the 3t^th degree of north latitude, then it takes a direct line from that intersection till
it strikes the Colorado at a point where the 35th degree of north latitude crosses it; thence down
the eastern bank of that river to the boundary line established between the United States and MexiThis secures to us, in the first place, all
co; and tlience following the report of the committee.
In the next place, it fixes the boundary within such reasonable
that is valuable in the territory.
It settles the questiou of slavery within our own
limits that Congress can make no objection to it.
the question
territory, and leaves to Congress a matter which ought to be entirely foreign to us
It will be sustained, too, on the ground that a great portion of
of slavery in any further territory.

tude,

—
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beyond those limits is so barren that for years it will not be settled to any extent, so
If this is a fact, as it probably is, in reference to the
can become a State or a Territory.
territory which we leave out at our southern extremity, it will be years before the question of slaIn the boundary of this State, therefoie, as here defined, we obtain
very can be raised upon it.
I do not desire to draw party lines in this House, but as other
the cordial assent of the North.
gentlemen have started this division between North and South, I feel justified in stating the adunite the North upon it.
And why ? Because they
vantages of the present proposition.
and with it they gain one or two Representatives and two
have here a new State— a free State
This is certainly a strong inducement to the North, the additional power that it gives
•Senators.
them in the halls of Congress. 1 can see no use in undertaking to settle a question here which I
The increase of population in the territohave no doubt the lapse of one or two years will settle.
They can exclude slavery for
ry beyond the Sierra Nevada will be very great this coming year.
and to that the South will not object. The South has always mainthemselves if they desire it
tained the doctrince of the right of the States to determine this question for themselves, and they
In conclusion, Mr. President, I think, in every view of the
will not be disposed to deny it now.
case, it would be impolitic to adopt this extensive boundary, and that, to secure a favorable reception for our constitution, we should fix upon a reasonable line, embracing every portion of California that is valuable for a State, and excluding all beyond that, making a permanent and judicious
boundary to which none can object.
Mr Cakillo addressed the Convention, through the interpreter, as follows
So far as I understand the question before the House, it is as to what are the proper limits of
Upper Cahfornia. In the year 1768, the Spanish Government formed certain limits for thiscounAfterwards, when the Spanish possessions here fell into the hands of the Mexicans, the Gotry.
vernment of Mexico always recognised and respected that as the boundary of Upper Cahfornia. I
am of opinion that the proposition of the gentleman from San Francisco (Mr. Gwin) adopts the
I see no reason why it should not continue to be recogproper boundary as fixed by old Spain.
Members of this Convention are sent
Quite enough has been said on this subject.
nised still.
here by the people of California, not to form a State Government for any particular portion of the
'this territory

that

it

We

;

^

:

It is the territory defined
'J'he only question is, what is California ?
as such by the Government of Spain, and always recognised as such by the Mexican Government.
I do not cenceive that this Government has any right whatever to take the least portion away that
You have no right to deprive the inhabitants of
has been ceded by the Gorvernment of Mexico.

territory, but for California.

any portion of California of the protection of government. Your duty is to form a constitution
for what really is, and always has been, California. If you do not, your descendants hereafter will
This State, in a very short time,
have good cause to complain that you have done them injustice.
may become one of the richest States in the Union, and contribute as much to the honor, power,
and glory of the United Slates as any State in the confederacy. For these reasons, and many
other that I do not deem it necessary to urge at present, I hope you will take the vote on the meFor my cwn part, I am in favor of the joint proposirits of the case without further discussion.
tion of Messrs. Gwin and Halleck.
Mr. BoTTb. I would not, Mr. Chairman, at this late hour of the evening, and after the long, able,
and eloquent speech of the gentleman from Sacramento, (Mr. Shannon,) trouble the Committee,
if it were not that I think I can, in a few brief remarks, present this subject in a light in which it
has not yet been discovered. Let us go back if you please, for a moment, to first principles. Let
Let us remember that we assemble here
us consider how we are here and for what we are here.
As has been said elsewhere, our
as no other convention ever assembled in the United States.
We meet here under no express law; we meet here with no precondition is an anomalous one.
vious legislation^ we meet here to produce order out of chaos; we meet here, sir, under what is
sometimes called a proclamation, and what is fometimes called a suggestion from General Riley.
Be it one or the other, it is the basis of our action here. Now, sir, if you will refer to that document which has been adopted as a basis by this very people from whom we came and whom we
You will find that the districts
represent, you will find that this question is already settled for us.
of Sacramento, San Joaquin, Sonoma, San Francisco, Santa Barbara, Los Angeles, and San
Diego, that these districts, be what they may, are the portions that are represented here and have
Now, sir, I ask you this question: Is it possible that this peostarted to establish a government.
Can they give us power that they
ple can establish a government for others than themselves?
Can they make a government fcr any other people on the face of the
themselves do not possess?
I would like to ask you, sir, if this be so, in which of these districts
earth than for themselves''
Yes, sir, I am tdd there are thirty thoulies the Salt Lake with its thirty thousand inhabitants.
sand freemen in this extent of country east of the. Sierra Nevada, which you propose to include in
your limits. Are they in the District of Sonoma, or Sacramento, or Monterey? thirty thousand
freemen unrepresented.
Do you know, sir, by what vote of my constituents I sit upon this floor?

—

—

I, who am modestly requested to legislate for thirty
here by ninety-six votes. My colleague, it is true, who makes
this proposition, received some twenty or thirty more; and as for the remainder of my colleagues, I
And yet we are called upon to form laws for thirty
believe they are even worse oflf than I am.

I will tell

you.

thousand people

I received ninety -six votes

I

never saw,

13

am sent

«

https://www.archive.org/ [Interent Archive - a nonprofit digital194
library offering free universal access to books.]

For my own part, 1 have not the face to do it. I cannot
thousand freemen upon the Salt Lake.
This is not a small or immaterial portion either of country or of human beings
undertake to do it.
an extent of country that probably exceeds ours some fifty times, and in population probably onea reasonable estimate; and yet, sir, this is the country and this the people over
half of our own
whom we propose to extend our laws. Suppose this thirty thousand people of the Salt Lake were
to send to Congress a remonstrance, which, if they have the souls of freemen, they will do, am I to
be told that their remonstrance will not be listened to? They have had no part in the formation of this
Constitution. Do you mean to say it would form no valid claim upon the Congress of the United ^tatesj,
If
so far as to extend their protection over them as not to give to this Constitution their sanction?
it be true that those are the real natural limits of California, I say dissolve this Convention, call
another, and summon from every portion of it delegates to be elected by the people of those porIs there a man within the sound of my voice that will not say it is just
Is not that fair?
tions.
and proper. I was struck with the remarks of a gentleman on this Hoor this evening, who argued
as a reason for extending our Government over that country, that it must remain for the five or six
Let us see what it is you propose to do for this
years next ensuing without a government at all.
If an individual upon or near that eastern line should be charged with a crime, as I un
people.
derstand it, he will be dragged some six hundred miles from bis home, across barren wastes and
dreary mountains, to your courts of justice, to be tried upon the charge, for it seems it is not proSir, it is not to the tender mercy of such a
posed to establish courts of justice in that country.
It is the mercy that the wolf shows to the lamb.
I
gentleman I would commit friends of mine.
will not detain the House by either repeating the very powerful arguments that have been addresI will simply resed to them on this subject, or by adding others that might have been advanced.
mark that I have received no high authority to speak the sentiments of the Administration, or of
I deny their right to be heard here either directly or by proxy.
this great man or that great man.
But, sir, I tell you what I will propose to speak, and that is the sentiments of the {southern people
of this Union; not because I have had any letters from that portion of the country, or any other,
intimating what course I should pursue, but because I know the character and feelings of the peo
I know their hatred of oppression, and determination to insist upon their rights at all hazards.
pie.
And I tell you, sir, that if you send a Constitution to the Congress of the United States with that
eastern boundary line, together with the doctrine avowed upon this floor of your determination to
settle the question of slavery for that entire territory as well as the portion that properly comes
within your limits as a State, you will wake up indignation in every Southern breast that you will
I have but one word more.
It is in respect to a brief allusion of
find it impossible to extinguish.
Halleck)
Why, sir, the gentleman,
nay own to the creation of this new firm, (Messrs. Gwin
my colleague, is much too sensitive on this subject. It was the Chair, if I am not mistaken, that
Halleck.
That was the first in
first announced the resolutions under the firm of Messrs. Gwin
I never meant
timation I had of this copartnership, coalition, corporation, confederacy, or bank.
I said not a word about it.
I
to impugn the motives of the sources whence this resolution came.
did not know myself that there had been, until the gentleman told me, former hostility between
I see one of the gentlemen is here who is capable of responding, if necessary.
Now,
these parties.
I simply want to know this: If the firm were originally united in argument and opinions upon^this

—

—

•

&

&

subject?

Mr. Gwisr. Mr. Chairman, after the long discussion we have had this evening and throughout the day upon this question, I confess I am thoroughly exhausted, and will offer but very few
Before I commence I should lilve to ask the gentleman from Sacramento (Mr. Shannon)
remarks.
what was the remark that he made in regard to Louisiana and Missouri whether he stated that
the State of Louisiana picked out her own territory, and that Missouri was admitted without hav-

—

ing had a Territorial Government

?

Mr. Shannox. I said that the people of Louisiana, in defining the boundaries of the State,
took from the whole territory, as obtained by treaty from France, a portion sufficient for the State
of Louisiana ; and I referred to the first article of the constitution of that State as affording a preI said that in the State of Miscedent of the right of States to establish their own boundaries.
souri no portion of the territory had been rejected by any act of Congress previous to the State organization.

Mr. Gwin. I thought it probable I might have misunderstood the gentleman ; I merely made
the inquiiy because I have some knowledge on that question that differs from the gentleman's first
statement, which I think he has now modified.
I desire to make a few remarks in answer to the gentleman from Monterey (Mr. Botts) in regard to the extent of this territory, and the objection which he urges that the representation in
If the gentleman was at all familiar with the histhis Convention does not cover this boundary.
tory of ail the new States, where there are Indian tribes, he would know perfectly well that nearly
every constitution and every State was formed where there was not, in some instances, one-half of
It was so in the State of
the territory included in the regularly organized counties of the >tate.
Mississippi. For fifteen years more than half of her territory was unrepresented, and not regarded
So also with the State of Alaas within the organized limits of the several counties of the State.
bama and nearly every Western State occupied the same position. They formed State Governments
;
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tribes of Indians, without that portion of the population being represented in the ConIf I have been correctly informed, there are a hundred tribes of Indians
ventions of the States.
1 am told there
in the gorges of the Sierra Nevada, speaking forty or fifty different languages.
are vast numbers of Indians in the southeast portion of California, somewhat under the control of
Now, sir, I believe it has been the practice of all the States
the authorities of New Mexico.
heretofore, when they formed their State limits, never to have any reference to that portion of the
territory occupied by the Indian tribes, but to extend the government over the;a as they would
'Over those portions which were represented in Convention.
In regard to the extent of this territory, as proposed to be included, a great deal has been said,
Now that gentleman knows perfectly
especially by the gentleman from Monterey (Mr. Botts.)
well that the "Old Dominion" formerly occupied a great deal larger territory than this.
The
State of Virginia at one time covered an extent of territory far beyond that which California will
So far as the extent of territory is
contain within the whole boundary which has been proposed.
As it popu'ates, provision may be made lor the inconcerned, we can suffer no inconvenience.
habitants who will occupy those portions now unsettled.
I do not intend to occupy much time in
the discussion of this question, but will proceed briefly to answer some remarks in regard to the
Mormon settlements. Gentlemen proclaim against the injustice of forcing a government upon
Why, sir, there is
them. Great stress is laid upon the fact that they are not represented here.
no proposition on the part of the State of California to force the Mormons to become a
part of this Government.
do not propose to extend the laws of the State or any district to
V\ e await their
them.
do not propose to send tax collectors or government officers there.
own action. If they wish the benefits of the Government we are about to establish, let them send
If they desire
a petition to have representatives allotted to them, and judicial districts established.
the protection ot our laws, let them send to us, and it will then be a matter of inquiry on the part

mcluding

We

We

of our State Government.
But have they any right
in this

House

to complain ? Are we not the majority ?
Does any one pretend to say,
or elsewhere, that the districts of California established under the proclamation do

not contain a population that is not here represented ? Have not thousands reached the country
since we were elected ^
As a minority are they not bound to submit to the will of the majority ?

we

not here forcing a State Government upon a portion of the people of California whose
recorded votes, stated the fact that their constituents are unanimously
against a State Government, and in favor of a Territorial organization.
Do you not expect and
require that they shall sustain this Government and become a part of it ?
If not, let us require
their delegates to retire from this Convention, apply to Congress for a Territorial Government, and
Gentlemen affect to believe that in taking in a large exexclude them from our State boundary.
tent of territory not represented here, and from which no opposition to our action has become known
to us, we are doing a great act of injustice to those people
when, at the same moment, we have
here before us the direct protest against a State Government of a portion of the inhabitants
But do we stop do we refrain from committing this act of
of this territory who are represented.
injustice
No, sir we go on and include them we never think of excluding them. They bear
the expense of a State Government, while they prefer a Territorial Government
but rather than
submit to a separate organization, or run the risk of gettirjg no Government at all, they waive their
objection and act with us.
The constitution of Michigan was formed by a political party. The Democratic party of Michigan determined to form a State Government ; the Whig party protested against it. This is my
If I am in error I hope some g'entleman will correct me.
recollection of the case.
Thuf a single
party formed a State Government, the other party refusing to go to the polls or participate in it.
Yet it was recognised as a legitimate Government by the Congress of the United States and their.
W^hatwas the result ^ The minority, uponwhomi
Senators and Representatives took their seats.
a State Government was forced, acquiesced. It was not the less binding upon them because they,
did not participate in its formation ; nor was it the less binding because they actually took part
against it.
Sir, it is a nevv doctrine that every man must be represented within the borders of the new
State
a new doctrine, never known or preached befoie. It is said here, and I have been informed
myself, that the Mormons have petitioned Congress to give them a Territorial Government. I take
If they have petitioned for a Territorial.
I admit, and argue from it.
it for granted that this is true.
Government, have they any right to complain of the Government which we are about to establish ^
They want the benefit, of government ; and do they suppose that if the Congress of the United
States had established the Government thit it was proposed to create here, at the last session, that
they would have given them a separate Government ?
There never was more than one proposition on the subject, and that was to give a Territorial Government to all California; one Territory,,
Hot a western one for us, and an eastern one for them.
If ihe people of California could not get'
a Territorial Government, how can the Mormons expect to get it ? What superior claims have
they ?
All they ask for is the protection of government.
What injury do we inflict upon themi
in forming a State Government, which, if they want protection, affords it to them as well as to*
Especially, if we are to judge from what has occurred at the two sessions, it is impossible for
us.
Sir, are

have, by their

delegates

;

—

''

;

;
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them

to get a Territorial

Government from Congress.

have been, then Congress
would greatly prefer.

will alter our

Bat

if

they are

fortunate thail

riiatc

boundary, excluding them from our

limits,

We

which we

It is well known that the Mormons are a peculiar class of people ; that they are a religious sect,
They sought their present location for the express
professing principles pecuhar to themselves.
purpose of getting out of the reach of government ; to establish a system of their own and they
do not ask them
have located at an isolated point which cannot maintain a large population.
;

We

We

do not a=k them to send their representatives here.
pay taxes or support this Government.
remain there peaceably, if they want protection from the Indians, let the Goverr>ment of
the United States send its forces and protection tj them.
If they want representation, let them
send their memorial here and ask for it.
If I understood the gentleman from Sonoma, (Mr. Semple, ) he stated this morning, that if we
establish no boundaries, Congress will ba forced to admit us with the boundaries we now have.
I
I do not look upon it, that if we were to send our constitution ta
cannot admit the argument.
Congress they are forced to give us all of the boundary that we have described, or that they are
I think gentlemen are laboring under a great misforced to give it to us if we do not describe it.
take in regard to the power of Congress on this subject when they assume that, if we pronounce
a certain line as the boundary of California, it shall be the boundary, notwithstanding any objecf have not the remotest idea that the Congress of ihe United States would give
tion of Congress,
And when
us this great extent of boundary if it was expected that it should remain one State.
gentlemen say that they never will give up one inch of the Paciftc coast, they say what they cannot carry out. So far as I am concerned, I should like to see six States fronting on the Pacific in
Calif)rnia.
I want the additional power in the Congjress of the United States of twelve Senators
instead of four
for it is notorious, sir, that the State of Delaware, smaller than our smallest district, has as much power in the Senate as the great State of New York.
It is not the passage of
that bill has to go through the
a bill through the House of Representatives that makes a law
Senate, and in that body the State of Delaware has as much power as the State of New York.
And the past history of our country, sir, developes the iact that we will have State upon State
and as we accumulate ^States we accumulate
probably as many as on the Attantic side
here
I have no doubt
strength; our irjstitutions become more powerful to do good and not to do evil.
I want
the time will come when we will have twenty States this side of the Rocky Mountains.
When the population comes, they will require that this State
the power, sir, and the population.
shall be divided.
Mr. BoTTB. Will the gentlemen who propose this line tell us what proofs there are on record,
anywhere, that it was ever adopted or ever known a» the original boundary line of California that
it has ever been recognised as such by the Congress of the United States
The only information I have on the subject is that which I obtain frosn the offiMr. GwiN.
cial documents of the United States, the great umpire to whom we must submit this question.
They have published officially certain maps and laid down certain bountlaries. I take it for grantThey are official, so far as the Government of the United
ed that (/ongress will recognise thero.
States is concerned, and I have conversed with gentlemen in California who tell me that it is the
precise boundary laid down by Mexico,
Mr. BoTTS.
I have conversed with the oldest inhabitants, and they have assured me that no
such line exists.
I care not what the Mexican authorities say the boundary is
Mr. GwiiT.
but I know what
one branch of Congress, at least, and the other branch will not deny it.
the United States say it is
one accompanying the President's message, givIt is laid down in three different and distinct maps
ing the area and extent of every State of ihe Union ; and the other printed by order of the Senate.
AH the official information from our own Government makes this the boundary of California.
There was some reference made in the course of debate to the case of Maine and Massachusetts,
Kentucky and Virginia, as affording a precedent for the division of California into smaller limits
That was a mere question between States. It did not concern the Govthan her entire boundary.
ernment of the United Stales, except so fer as to ratify the action of the States.
For instance,
Massachusetts contained within its borders the present State of Maine.
By mutual consent they
agreed to separate.
It was the same with Kentucky and Virginia.
Congress merely gave its assent, as provided under the fourth article of the Constitution.
But the whole Territory of California belongs to the United States.
should bear it in mind that the General Government
Not to take into consideration the hundred millions of dolbought this country, and paid for it.
lars expended out of the public treasury in carrying on the war, the sum of fifteen millions has to
be paid for the Territory of California and New Mexico.
It is not to be supposed that the General Government is to be controlled or forced into any course of policy to meet our inordinate deWe say within a certain amount of territory negotiation shall be open ; but we do not say
mands.
If we do, we throw the
we will refuse to accept any other proposition on the part of Congress.
Congress has the power to say
gauntlet down to a power that has the control of this question.
what our territory shall be ; and when we say, you shall come only tosuch a line, we make an issue which we cannot sustain.
to

If they

;

;

—

—

—
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The

pioviso of the gentleman from Monterey, (Mr. Halleck,) was added at his suggesshould not mutilate our Constituprefer sending my proposition as I offered it.
send it to a great power.
Gentlemen deny the right of Congress to intion on this subject.
If Congress has not the power to designate what we shall
terfere with the subject of our limits.
I was opposed to any other boundary hut that of Calibe, why do we send our constitution there ?
fornia as recognised by the Governments of the United States and Mexico, for another reason, and I
consider it a very important one, that if we leave a portion of territory out, we would necessarily
all know what 36 deg. 30 min. is.
open a question which we here should not interfere with.
North of that there is no contest.
South of it there is a conIt is the great bone of contention.
test.
If gentlemen will look where this line strikes the Pacific, they will see that not a solitary vote
was cast by a delegate in this Convention south of that line, except those cast against a State GovThe Representatives here from that region are unanimous in their votes against the esernment.
If we include the Territory these Delegates represent on the
tablishment of a State Government.
lake away the subcoast, why exclude the barren waste beyond, where no white man lives?
Let us take the whole terrirory or stop at that line.
If we stop at
stance and leave the shadow.
When we speak of
that line, we mutilate the (convention by excluding the members south of it.
the necessity of having the whole Pacific coast, and especially my friend from Sacramento, (Mr.
McCarver,) v»'ho says we must have it flf//, we should take into consideration this question.
The
gentleman (Mr. McCarver) speaks of the miserable waste land which it is proposed to include, as
tion.

We

I

We

We

We

Sir, having been to Oregon, he ought to have borne in mind that there is a
a great objection.
good deal of territory between this and Oregon unexplored some of the most difficult country to
If you send to Congress a constitution fixing limpass through this side of the Rocky Mountains.

—

it has always been recognised, it is more probable
look at that portion of the map and also at the votes represented in favor of a
They would cut off all the northern line down to 39 deg., add it to Oregon,
Territorial Government.
Gentlemen who want
iind all south of 36 deg 30 min., and make a Territorial Government of it.
ftll the Pacific coast should look to this, that if the slave question is not settled by our meeting here,
Congress will say, such are your boundaries and you must abide by them.

its

to this State,

that Congress

and not including California as

may

gentleman alluded to Iowa this morning, and stated that the Government of the United
had been compelled to grant her eventually such boundaries as she demanded. The quesShe formed a State Constitution and laid it before Congress. Now,
tion with Iowa was this:
bear it mind, that most of the new States came into existence by express authority of Congress.
We have none. The very authority that was granted to Iowa, and which was asked for in the
Congress of the United States to permit us to form a State Government, was refused.
Sir, sixty
out of ninety days of the last session was occupied in the discussion of this great question, and
to form a State
diey refused to pass a bill to permit us to do what we are sitting here now to do
Government for C«.lifornia. In regard to Iowa, by authority of the Congress of the United States,
What did she do? She rejected those
,^e formed a State Constitution, defining certain limits.
Then what did she do? Did she come in in defiance of Congress^ By no means; she
iimits.
jvaited quietly under her Territorial Government until Congress thought proper to admit her; then,
and not until then, did she come in as a State. That is the way they do things on the other side
When Louisiana came up, what did Congress say before she permitted her to
of the mountains.
That State, sir, was admitted in the Union by act of Congress
iaik about a Constitution at all?
Before her admission, conditions were prescribed, requiring that the laws which the
in 1812.
State should pass, and its records of every description, should be preserved in the English language.
You will see something of that kind when you go there, because there are portions of (Jalifornia
whose records are published in a different language from our own. They will require that these
Congress may require us to insert the same prorecords shall be in the same language as oursSir, if we look through the history of Territorial Governments
vision in regard to the public lands.
and the States that have been admitted from Territorial Governments, you will find that the Congress of the United States assumes a power and control which that body will not lightly surrender.
and as my friend from Sacramento (Mr. McCarver)
1 know, sir, that we are in a peculiar situation;
ftated this morning that Coneress is in a tight place, and to get clear of the difficulty will probaBut there is a certain point beyond which they cannot
bly go farther than they ever did hefore.
and do justice to the people of the United States whom they represent. Sir, a gentleman from
Bacramento (Mr. McDougal) stated this morning that probably there were parties on this floer
ivho wished to make boundaries so objectionable, including territory so large, that Congress would
reject it; that these gentlemen had friends who have negroes over the way, to whom they were
nxious to extend the opportunity of bringing them out here. Did the gentleman allude to me in
hat remark?
Mr. McDougal. I am not aware that the gentleman has any friends who own negroes that
jhey wish to bring here.
Mr. GwiN. I am glad to hear the gentleman did not allude to me. So far as I am concerned^,
I have no fear but that the Constitution which we are about to send to Congress will be accepted^
if it has no objectionable provisions; if we do not insert in it that which may be offensive in language, or in restrictions upon the Government of the United States, which we have no right tq
impose, and which may force them to reject it altogether.
Sir, the

States

—

p
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have been called upon,

my

sentiments in regard to the question that caused these
from having a government.
The boundary which I have
I would scorn to proproposed here, I never for a moment thought would be open to question.
pose a boundary that would deprive of their rights a portion of the people of this Union.
If there
is any portion of this country south of 36 deg. 30 min. adapted to slave labor and slave cultivation,
The mines are all north of it; south of it, except in a few spots, it is a
I have never heard of it.
I

sir,

to give

difficulties— that has prevented California

If any portion of the people south of that line, or those likely to settle there, favor
barren waste.
If not, why provide for that which can never hapthe introduction of slavery, let it be included.
pen? I have no fears but if we send our Constitution to Congress with this boundary, and with
no other objectionable features, il will be adopted, to include the Pacific coast and to the Sierra
Nevada, if not the whole territory.
Sir, I hear great complaints against the Government of the United States here.
It does no good.
all know that we ought to have had a government; that such a case never existed before in the
history of any Government, that such a great country as this should have been neglected as it ha&
been.
But lentlemen should recollect that there must have been great cause to have produced such
This question, sir, which agitates the Union, may be looked upon by some here as a
a result.
mere abstract question; but as has been said by a distinguished gentleman, whose name has beer*
used here: '* to the North it is a sentiment; to the t^outh, a point of honor."
all know what
point of honor may dissolve our Confederacy.
It has disa point of honor is in Governments.
If we make a Constitution with unexceptionable features, and send to the Consolved nations.
gress of the United States a ^>tate Government for the Territory of California as she is known and
We may be cut down in our eastern bounrecognised, I am not afraid of injustice being done us.
dary to the Sierra Nevada.
I do not expect, nor do I desire that (>aHfornia shall contain all theterritory which we include in our boundary.
I want to see many States in it as our population

We

We

A

increases.

have stated that we should have had a Government ; that we have been treated
were before by any free Government. But there have been causes, uncontrollable, to have produced this; and for remarks to emanate from this body, all of which will
be published, denouncing the Government of the United States, is not the way for us to obtain
I believe the time has arrived to settle the questliat action there which I hope we will obtain.
I believe, we can do it if wisdom and moderation
tion that agitates the Union, or it is in danger.
govern our action ; and I have made it my object, while participating in the formation of this
Constitution, to make one that would have that tendency in the Congress of the United States. A&
to gentlemen quoting high authorities in the United States, and reading partisan newspapers to
prove that there is no excitement on the question of slavery, no man who looks deliberately at the
state of feeling at home can be blind to the fact that the whole public are aroused on this question ;
Let us allay this excitement ; leave no room to bring it up
that they are preparing for a conflict.

Mr. Chairman,

as

no

I

civilized people ever

your Constitution.
This has been the cause of my taking so deep an interest in this boundary question, believing
As to the celebrated partnership between the gentleman
it to be one of transcendent importance
from Monterey (Mr. Halleck) and myself, it was by the merest accident I made any proposition
at all.
I had no knowledge of the proposition which the gentleman from Monterey (Mr. Halleck)
was about to present. I came into this whole discussion very unexpectedly to myself. I have
Not liking any of the propositions which bad
not at any time urged my views upon the House.
been submitted, I offered this as a substitute for a part of the proposition of the gentleman from
Monterey, (Mr. Halleck,) believing that it would accomplish the object had in view, and he acThis is the beginning and the end of the copartnership or coalition between us.
cepted it.
Mr. Shaskon.
I did not expect to have said one additional word on this question
but, sir,
I rather would
there is a secret out.
I wish to say something in relation to it, but not to night.
urge the committee to rise.
Before doing so, however, I would ask the gentleman from San Francisco (Mr. Gwin) if there has ever been an instance in which the Constitution of the State, or the
boundaries of the State, were not finally admitted by the Congress of the United States, not even
excepting Iowa?
For it seems to me that, after all, it was Congress that submitted to include her
boundaries.
I shall content myself for the present by moving that the committee rise and report
in the consideration of

;

progress.

The motion was

decided

iri

the negative.

Mr. Shannon. I introduced this morning a proviso against dividing the State of California
north and south, which I afterwards withdrew.
The gentleman (Mr. Gwin) has just held it out
that if we do not include this entire territory, Congress will have the right to run Mason and Dixon's line, or any other line, through our territory.
That is another stroner argument why we
should define a particular boundary.
The gentleman can point to no instance in which the boun-

new State, particularly defined within the Constitution presented to Congress, has not
been accepted by Congress.
He made one reference and failed in that, for he admitted that
Congress had finally to admit the State of Iowa as she at first defined her boundaries.
Now, sir,
if we are to follow precedents, and show a proper deference for the gray hairs of the States, it is
our policy to fix a permanent boundary, and it follows that the State of California will.be admitted.
daries of a
finally
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Mr. Hastings hoped the question would not be taken to-night, as several gentlemen were abwho desired to vote on it.
Mr. Halleck explained that the question was on the amendment of the gentleman from San
Francisco (Mr. Gvvin) as amended by himself.
sent

After some discussion it was decided that the question should be put, so as to test the sense of
the joint proposition of Messrs. Gwin
the Committee in regard to which proposition it preferred
and Halleck, or the amendment of Mr. McDougal, and it was decided in favor of the former by

—

Ayes, 16? Noes, 13.

Mr Shannon moved as an amendment his propositon.
The (^HAiR decided it to be out of order, inasmuch as the House had, by the vote just taken, de-**
termined to accept the proposition of Messrs. Gwin and Halleck.
Mr. BdTTs asked if the Chair was very sure of the correctness of this decision^ Were they all
substitutes for the report of the
tion than that of Messrs.

Was

Committee^

Gwin and

Halleck

this

body

entitled to consider

no other proposi-

?

Some discussion took place on this poiftt of order ; an appeal was taken from the decision of the
Chair, and the decision of the Chair was sustained.
Mr. McDouGAi..
I atn exceedingly anxious to get through this matter, and I hope it may be
settled to-night.
have two propositions before the House one from a committee, and one from
a celebrated firm or co partnership. There are some features in the report of the committee that I
do not like, but still my objections are not insuperable. The committee agree in their report that
they ought not to go beyond the Sierra Nevada, because it is an interminable barrier, and destroys
any political relation between the two countries.
But in the face of this argument they draw a
line in fixing their boundary two hundred and fifty miles beyond the crest of the Sierra Nevada,
taking in, according to the description of the Chairman, a most beautiful portion of the Territory

—

We

The chairman of the commiittee states that it is a fine agricultural country, and afample resources for a large population.
If this be true, it will be at once filled up by the
But
hardy yeomanry of our country.
It will present a population of several thousand very soon.
the Sierra IN evada forms a barrier to the extension of our laws over them
Then why adopt iV You
leave them without any government.
They must adopt a government for themselves. This is the
line proposed by the committee.
Their argument is good as far as the snowy ridge, beyond that
it fails ; but if wc are to have the alternative left to vote for that line, or include the whole territory, I shall vote for the alternative proposed by the committee.
In regard to the line of the firm
(Messrs. Gwin and Halleck) I see many objections.
It is very loosely and carelessly drawn up.
They have no ocean line.
They simply take the land line of the ocean.
It is usual to have a
They
water line to which the jurisdiction of the State shall extend. That is a material objection.
then, in the same amendment or substitute, define the eastern line as laid down in the official maps
and the treaty of peace.
I think by that construction we might run through Minesota, Missouri,
and Lake Superior.
We have no specific boundary. If we adopt this grand and indefinite line,
running up northerly, perhaps to the Russian or British boundar}^ and easterly to Lftke Superior,
They will send our
it is but reasonable to presume that both the North and South will reject us.
Constitution back with this message
Gentlemen, define a modest boundary and we will admit you.
It is said, Mr. Chairman, that we have had an emissary here
a political emissary, from the
present Administration, the powers that be at Washington
to urge upon California to relieve them
of the Wilmot proviso
and it seems that the only way we can relieve them, is by adopting the
whole territory as one State.
If the President of the United States does not wish to shoulder the
responsibilitv of the Wilmot proviso, he ought certainly never to occupy the chair that he does
certainly he ought not to throw upon us the task of relieving him. All we want, is a reasonable extent
of territory for a State.
Leave the balance for legislation by Congress. If, in adopting the proper
limits of our State, we do not relieve the subject of slavery for the territory beyond it, we are not to be
held accountable for it.
It is for the North and South to determine it in Congress.
The territory
Why
embraced within the smallest proposed line is double the extent of any State in the Union.
It will give us no additional power.
do we desire more ?
There are some upon this floor, Mr.
Chairman, who appear to think that the whole of this territory belongs to us that Congress has
nothing to say in relation to it that we should dictate to them where our line shall be, and they
shall not take from us one inch.
I wonder if the confederacy of the United States did not pay her
blood and treasure for every foot of this territory.
We are assuming extraordinary powers when
we say we have the exclusive control over the public property. Surely gentlemen forget that every
State in the Union assisted in the purchase of this territoty.
Now we all know what the American people are ; they propagate very rapidly and if we adopt this extreme line, we would soon present a phalanx that would rule all the States of the Union.
They are not going to give us a club
to break their own heads with; they would send back our Constitution, and say, gentlemen, adopt
some reasonable bounds, and we will admit you.
What would be the consequence ? We would
have to call another Convention to define another boundary. It would take more than a year. In
the mean time you have a vast multitude of people here from every portion of the world, without
law or government.
Already, and before I left the Sacramento, there were coming in from the
slave States persons with their slaves to go to the mines.
Doubtless by this time there are hunof California.

fords

—

—

—

;

;

;

;

;
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dreds more.
If we adopt this line, we will find the whole cotton plantations of the South depopulated of their negroes ; they will work a few months in the mines, and then be told that they are
free.
It is an evil that California can never get rid of, if we have any delay in the reception of this
I speak this seriously.
Mark my words, it will he the result, if this
The gentlemen from San Francisco (Mr. Gwin) makes
Constitution comes back for amendment.
a great flourish here about something that Louisiana has done ; then he quotes fiom Iowa and Michigan what they have done. I do not conceive that there is anything in the argument. Their history
stand here in a peculiar attitude, different from
and condition are entirely different from ours.
any other State ever admitted into the Union. If these States had any difficulty about the extent
of their boundaries they did not mind waiting two or three years.
Congress was near to them,
and could come to some understanding with them in a short time.
But we stand here, several
thousand miles distant from the seat of Government, with an immense population from every part
of the woild.
have no laws to govern tlicm.
It is absolutely essential to our political existence

Constitution by Congress.

We

We

we have some substantial laws to govern this immense mass of beings who are within our borders
people who have lived under every variety of law and government, and many of them under
no government at all. The protection of government is required to keep them from reverting to an

that

—

absolute state of barbarism
and, sir, it is my earnest desire to secure
was a period when delay would be fatal to us, it is now.
;

action

on

J

9,

them without

trust tlie

I

delay.

committee in

If
its

this question will take these facts into consideration.

l^he question

Mr.

for

it

ever there

was then taken on

the

amendment

of Mr.

Halirtck, to the original report of the committee,

noes 4

— as follows

and

Gwin, as amended by
was adopted, by ayes

it

:

The boundaries of California shall be as follows beginning at the point on the Pacific ocean
south of San Diego, to be established by the Commissioners of the United States and Mexico,
appointed under the treaty of 30th May, 1848, for running the boundaiy line between the territories of the United States and those of Mexico, and thence running in an easterly direction, on the
line fixed by said Commissioners as the boundary, to the territory of New Mexico ; thence northerly on the boundary line between New Mexico, the territory of the United States, and California, as laid down on the '* Map of Oregon and Upper California, from the surveys of Jolin Charles
Fremont and other authorities, drawn by Charles Preuss, under the order of the Senate of the
thence due west, on
United States, Washington city, 1848," to the 42d degree north latitude
the boundary line between Oregon and California, to the Pacific ocean ; thence southerly along
the coast of the Pacific ocean, including the islands and bays belonging to California, to the place
of beginning.
But the Legislature shall have power, by the votes of a majority of both houses, to accede to
such propositions as may be made by the (Congress of the, United States, upon the admission of
California int« the national confederacy and Union, (if they shall be deemed just and reasonable,)
to limit the eastern boundary of the State to the Sierra Nevada, and a line drawn from some point
in that range to some point on the Colorado or Gila river, or to limit such eastern boundary to a
line running from somepomt on the 42d degree of north latitude, between the Great Salt Lake and
the Sierra Nevada, to some point on the Colorado or Gila river, as aforesaid, and to organize by
Congress a Territorial Government for that portion of California east of this boundary, or to admit it into the Union as a distinct and separate State, and the Legislature shall flaake declaration of
:

;

such assent by law.

On

motion,, the

committee then rose, and reported

its

action to the House, which

was received and laid upon the table.
On motion, the House then adjourned.

report

TUESDAY, SEPTEMBER

25, 1849.

In Convention.
Prayer by the Rev. Padre Antonio Ramirez.
yesterday was read and approved.
Mr. Hastings offered the following resolution

The

journal of

.'

Resolved, That this

He

House adjourn

sine die on or before 12 o'clock, M., on Saturday next.

it would give the Committee sufficient time to transact all the business beand he thought by having an understanding as to the exact time when it would adjourn,
the business could be concluded, and the members return to their homes.
He believed the principal business was finished; and that the Committee on the Constitution had concluded its labors,
with the exception of the schedule.
Mr. Jones protested against the resolution.
The Convention had not, by any means, decided
the most important questions before it; and if it was tied down to a certain time, there might be
haste in its action, which would be felt for some time to come.

fore

it,

did this because
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Mr. DiMMiCK believed that a majority of the members were ready to vote upon all questions that
He trusted the resolution w^ould be adopted; and that gentlemen would
might come up hereafter.
For one, he was anxious to get through the business and go
shape their debates accordingly.
home; and he believed the majority of the delegates shared the same anxiety. The most importThis would not require debate; it would
ant question to be decided was the judiciary system.
only be necessary to consider it calmly and deliberately, and then vote upon it.
Mr. Halleck moved to amend the resolution by saying Monday at 12 o'clock, so as to give the
By adjourning on that day the Southern members would still have
Convention Saturday night.
time to go home in the steamer.
Mr. LippiTT, for one, would be obliged to record his vote against the resolution. It was the
Such things were
first instance on record, he believed, of a (y'onvention adjourning in this way.
common in Legislative bodies; but the members of this Convention were not sent here to form acts
which might be rescinded or repealed in a few months. They were sent here to form a permanent Constitution; to settle the great principles upon which legislation itself should be conducted
He thought that a few days more or less, upon questions of
in this State for all time to come.
such momentous importance, not only to ourselves, but to the millions who are to occupy this
country hereafter, was of no sort of consequence when compared with the importance of the object.
He thought it clear that the tendency and necessary effect of the adoption of such a resolution fixing a day so near, must be to hurry measures of great importance through in an imperfect form,
and prevent that deliberate exercise of judgment so necessary in forming a fundamental law of
government.
If there was any thing that should be deliberately done, it was the revision of the
Constitution as partly adopted in Committee of the Whole.
Much time had been spent in debate.
Reason had not had full scope owing to the mists ot excitement. Now was the time, after the excitement of debate, when reason should have its full sway, undisturbed by prejudice or feeling.
For these reasons, he thought it inexpedient to fix a day of adjournment, and would therefore oppose the resolution.
Mr. Hastings accepted the amendment of the gentleman from Monterey, (Mr. Halleck,) fixing
the time

on Monday.

Mr. DiMMicK said that some of his friends wished him to make a suggestion. The business of
the Convention could be finished by Monday, and then if any gentleman wished to make long
speeches, they could do so after the adjournment.
Mr. LippiTT reminded the House that the Schedule had yet to come up, and there were questions in it which would necessarily give rise to much debate.
Mr. Jones referred also to the fact that there was a rule of the House which could not be reconsidered without one day's notice, requiring an entire day for the final reading of the Constitution.
Mr. GwiN gave notice of rescinding that rule.
Mr. Jones moved to lay the resolution on the table.
The motion was decided in the affirmative by ayes 1 8, noes 1 6.
«

Mr. DiMMTCK gave notice that Mr. Pedro Sansevane, a delegate elect from

San Jose, was present, and being entitled to take his seat under the report of the
Committee on Elections, he asked that Mr. Sansevane be sworn and permitted to
lake his seat.
.

Mr. Sansevane was accordingly sworn, and took
Mr.

WozENCRAFT

his seat.

which was adopted

offered the following resolution,

:

Resolved, That the Committee on Finance be instructed to report on the compensation of
bers of this Conventiorv

mem-

Mr. GwiN said he made a report some days since, from the Committee of Ways
and Means. He now moved that it be taken up and read, which was agreed to,
and the report was read by the Secretary as follows
The Committee appointed to report on the ways and means of defraying the expenses of the
:

Goverment to be adopted by
That the position of California

Convention, beg leave to submit the following report:
anomalous and different from that which any portion of the
Like Louisiana and Florida, it is a purchase; but while they had
United States ever occupied.
the benefits of Territorial Governments, California has been left without any.
A question of exciting interest and importance in the United States has so divided Congress that all attempts to
establish a government for this country have failed, and the necessity is forced upon California of
forming a State Government in her present unprovided state.
This is no fault of the people of
California, nor should they be oppressed by it.
The United States, up to the present time, have
always provided governments for their Territories, and paid from the national treasury the expenses incident to the building up of a State in an unsettled country.
Why should this be denied
California!'
No portion of the territory of the United States ever more needed the paternal care of
a Territorial Government.
We are without public buildings, court houses, jails, roads, bridges,,
or any works of internal improvement.
The prices of building materials and labor of every class
State

this
is
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we are without a dollar belonging to the people, noi can we raise one but by
In the lower portions
levying taxes, which no population were ever in a worse condition to bear.
of the Territory, commencing partially in the District of San Jose, and extending to the Mexican
boundary, the laborers have abandoned their ranches and gone to the mines. Hence the owners
of property in this section of the Territory are nearly ruined, by having to abandon their farms for
want of laborers, and are losing their herds for want of persons to attend them.
Ranches that yielded an income equal to six per cent, or $100,000, three years ago, now produce
The discovery of the gold mines has inflicted the deepest injury on this portion of the
nothing.
Territory, where but two years since were concentrated its wealth and population.
The smallest
amount of taxes that would justify the appointment of an assessor and collector would be oppressive to these people, already reduced to poverty, and their ranches going to ruin for want of laborers, and no one can state the time when a different result may be realized.
In the upper and more recently populated districts the vast majority of the people have no property to be taxed, except the gold they dig out of the earth, and which would be difficult, if not
In the towns that have sprung up, something might be colimpracticable, to reach by taxation.
lected; but like all new communities they make the most of their limited capital, and taxes would
It is difficult to raise by taxation in these towns where is concenbe severely felt by them.
trated most of the active capital of the country, an amount sufficient to support a municipal government, the expenses are so great to get competent persons to hold the offices, administer justice, and
When laborers and mechanics can command for their services from ten to
collect the revenue.
twenty dollars per day, competent persons to collect and disburse the revenue must be well paid.
These, in a Territorial <Jovernment, would be dispensed with, which is one of the great advantages which would accrue to the people of California under such a form of government.
The Committee have not access to the proper statistics, to lay before you a general statement of
the amount each of the States, who have had a Territorial Government, received in support of such
This is much to be regretted, as it
form of government from the Treasury of the United States.
would be an irresistible argument in favor of the plan the Committee feel called upon to propose to
the Convention to provide ways and means to support the Government we are about to form.
The Committee have attached to their report a statement of the number of years that each of
said States, fourteen in number, had the benefit and protection of a Territorial form of Government, in some cases extending to more than thirty years.
are excessively high;

to go further into the subject, the Committee recommend that a memobe laid before Congress, with the Constitution we may adopt, showing the
necessity we are under of calling on that body to provide for the support of a State Government,
by the donation of a portion of the public domain, or by appropriating from the moneys collected in
California from the customs and sale of the pul)lic lands such amount as may be necessary for that

Without having time

rial

be prepared

to

object.

This proposition, in the opinion of the Committee, for reasons herein stated, is based
principle of rigkt, and should be insisted upon as such.

upon a

In the opinion of the Committee, any system of taxation at present might fail in the object of
revenue, and they believe that, when the necessity or policy for adopting this measure may arise,
the Legislature will be the proper authority to provide for the case.
W. M. GWIN.
All of which is respectfully submitted.

The undersigned, a member of the Committee, finds great difficulty in organizing the ''ways
and means" best adapted to the jiresent peculiar and unprecedented circumstances in which the
State is placed, but would recommend as the most eligible plan, that the Legislature be empowered
to raise the proper revenue for defraying the State expenses by levying an Income Land Property
Tax, which shall not exceed one quarter per cent. as likewise a Poll Tax, which shall be left to
the Legislature to decide upon, both in relation to the amount as well as the manner of carrying
out the same.
A. STEARNS.
;

On

motion, the

House then resolved

itself into

Committee of the Whole, Mr.

Lippitt in the chair, on Article VIII, on Education, as reported by the Select

Com-

mittee on the Constitution.

COMMITTEE OF THE WHOLE.

The
Sec
lic

first

section

was read

as follows

:

The

Legislature shall provide for the election by the people of a superintendant of pubinstruction, who shall hold his office for three years, and whose duties shall be prescribed by
I.

law, and

who

shall receive

such compensation as the Legislature may

direct.

Mr. Semple had an addition which he wished to append to the report.
Mr. McDouGAL thought this a proper subject for legislative action. He M'ould
therefore move an amendment, that it be left to the Legislature to elect these
superintendants.

:
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Mr. McCarver was decidedly in favor of placing every thing in the hands of
the people, and particularly the subject of School Commissioners.
Mr. McDouGAL withdrew his amendment, and the question being on the 1st
it was adopted.
2d section then coming up, as follows, viz

section as reported,

The

The

:

means

the promotion of intellectual, scientific,
moral, and agricultural improvements.
The proceeds of all lands that may be granted by the United States to this State for the support of schools which may be disposed of; and the 500,000 acres
of land granted to the new States under an act of Congress distributing the proceeds of the public
2.

Legislature shall encourage by

all

suitable

and all estates of deceased
lands among the several States of the Union, approved A. D. 1841
persons who may die without leaving a will or heir and also such per cent, as may be granted by
Congress on the sale of lands in this State, shall be and remain a perpetual fund, the interest of
which, together with all the rents of the unsold lands, and such other means as the Legislature may
provide, shall be inviolably appropriated for the support of public schools throughout the State
Provided, That the Legislature may, if the exigencies of the State require it, appropriate to other
purposes the revenue derived from the 500,000 acres of land granted by Congress to new States,
A. D. 1841 y and also the rents and profits of all other unsold lands not granted by Congress for
the support of education.
;

;

Mr. BoTTs.

I

move

to strike out the proviso.

tent with the previous portion of the section.

ceeds

It

seems

In one part

to

me

to

you say

be inconsisthat the pro-

these lands shall be inviolably appropriated to the support of public
Yet, then turn round and say, provided the Legislature shall not enact
laws to the contrary.
Either the first clause or the last should be stricken out.
It is an ai)surdity in its present shape.
The exigencies of the State, you sa', may
require it.
You leave the Legislature to judge of what are the exigencies of the
State.
The main object of the provision, I presume, is to prohibit the Legislature
from appropriating this fund to any thing else.
I cannot see how a friend of this
school fund could vote for this proviso.
Mr. Sherwood. The object of the Committee in putting in this proviso was
not to prevent the formation of a munificent fund for the support of education, but
in case the terms of the act of Congress of 1841, granting five hundred thousand
acres of land to the new States, shall not be altereJ by Congress, that the State
should have the power to locate these lands where they please.
If that location
covered half a mile or a mile on each side of every river in California, it would
give to the State the title to all the principal mining portions of the territory.
This being the case, it is evident that the Stale Government would have to make
some use of these lands on the rivers for the purpose of contributing to the support
of the State, from which they would derive some revenue.
This proviso does not
touch all thelands that are granted by Congress for the purpose of schools. Sections
ot lands are located in each township by Congress, for the support of schools.
It
barely refers to the rents and profits that may be derived from any lands. The Committee thought that his should be left open to the Legislature, because if you devote
it all to the support of education, it might make too large a fund for the support of
education.
At any rate, it might deprive the State of the means of supporting itself without too onerous a taxation, because the rent from the gold mines might
be conceived to be all that is necessary to impose on the persons engaged in digging the gold.
Mr. McCarver. The Congress of the United States will never admit a State
into the Union, nor never has, since the origin of the territorial system, when
Ohio came into the Union, without making it a condition that the 16th section
should be reserved and set apart for school purposes.
I do not recollect the
amount that is set aside for the benefit of a State when it comes into the Union.
Some few of the States, Iowa the fii st, I believe, determined that this fund should be
placed in the hands of a School Commissioner and held sacred for the purposes of
education.
The General Government acquiesced in it, and allowed them this
ju'ivilege.
Now, sir, if we can locate in the gold mines and procure a fund sufficient to educate our children without calling upon the parents to do so, we should
do it. I am deciedly in favor of placing every farthing that we can, and secure it
of

schools.
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by

constitutional provision, in the hands of this connmunity for the purpose of edNothing will have a greater tendency to secure prosperity

ucating our children.

and an enlightened state of society, than
education of our posterity.
Some of the ablest men we have
in the United States are men from the poorest origin, who have had their minds
opened to the advantages of knowledge by public schools. Educate the children
of this country, and you will find in the halls of the Legislature of California men,
able statesmen too, of the poorest origin.
1 am in favor of securing every blessing
to be derived from this fund that Congress is willing to give us.
Mr. Crosby. I would suggest to the gentleman who moved to strike out this
to the State, stal)ility to our institutions,

by providing

for the

amount to which the income of these public lands shall
might say one hundred thousand dollars, or any other fixed amount ihat
that the House might desire.
Mr. Semple.
I had not supposed that there would be much debate on the subject of the school clause in this committee, from the very fact that it seems now
to be the almost universal feeling of every American to promote and encourage
the system by all possible means.
As to the proposed limitation, I ask you whether you have ever seen a school fund sufficiently large to answer every purpose,
proviso, that he limit the

He

go.

or secure too great a spread of

knowledge

?

Mr. Crosby. I made the suggestion under the statement of my colleague,
(Mr. Sherwood,) that if these lands were located in the gold mines the fund derived from them might rise to such an enarmous amount that it might be doing
other parts of the State injustice to appropriate all this revenue to school purposes.
Mr. Semple. From the clause here reported, it seems to me that the whole
school fund will be placed under the direction of the school commissioners and
Legislature.
This is a subject upon which I have thought probably more than
upon any other subject that has ever engrossed my attention. I regard it as a
subject of peculiar importance here in California, from our location and the cir.
cumstances under which we are placed, the immense value of our lands, and the
extent and wealth of the country.
I think that here, above all places in the
Union, we should have, and we possess the resources to have, a well-regulated
It is the duty of members of this House to unite together
system of education.
and secure that reputation, character, and ability in our public teachers which can
only be obtained by a liberal and permanent fund.
It is the basis of a well-reguthat any surplus
lated school system that it shall be uniform throughout the State
funds collected in one district shall not be appropriated in that district, but that
the aggregate fund from all the districts shall be appropriated strictly to school
purposes, and distributed equally throughout the State.
It is important then, although these articles have been well digested by Iowa, that we look into the subthat it is under the
ject carefully, and see that our school fund is well secured
management of its friends that proper means be taken to secure responsible
commissioners for the faithful and legitimate appropriation of this fbnd. Although
there are fanatics in the United States on the subject of education, I think it a
question of extreme importance
there cannot be too large a fund for educational
purposes.
Why should we send our sons to Europe to finish their education ?
we can bring
If we have the means here we can procure the necessary talent
We
the President of the Oxford University here by offering a sufficient salary.
should, therefore, carefully provide that this fund shall be used for no other pur;

;

;

;

;

Education, sir, is the foundation of republican institutions the school sysgenius and spirit of our form of government.
If the people are to
govern themselves they should be qualified to do it they must be educated they
must educate their children they must provide means for the diffiision of knowledge and the progress of enlightened principles.
Mr. Sherwood. I regard the education of the youth of this country as highly
as the gentleman from Sonoma (Mr. Semple) or any other member upon this
floor
but when I am acting for the people of this country, I desire to act for all
pose.

tem

;

suits the

;

;

;

;
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says that he would not limit the fund foe education.
Sup^
in a provision that all the taxes to be levied in
It is a notorious
this State should be appropriated to the support of education.
that the great mass
fact that now in Calitbrnia there are but very few children
Suppose the committee had
of the inhabitants are maleg, without families here.
brought in a provision to that effect, would not your wheels of government stop?
And yet the gentleman would not lin)it the fund. The proviso is intended to preThe General Government has
vent the stopping of the wheels of government.
always appropriated a certain section in every township for the purposes of eduThis proviso does not touch it. It remains inviolate. But lest we should
cation.
be enabled only to raise one tax from the mineral lands within the live hundred
thousand acres granted to the new States by act of Congress, this proviso was in-*
serted that, under certain exigencies, it shall go towards the support of the civil
government. If you have five hundred thousand people, and four hundred thou^
sand are engaged in the mines, that foiu* hundred thousand enjoy the fruits of your
government. Should they not assist in supporting your government ? And yet,
if these lands are located there, if you tie up the Legislature, you cannot gain a
tax from these people-*- certainly not two taxes. It was to leave this question open
I
in regard to this five hundred thousand acres that the proviso was inserted.
am entirely unacquainted with what the Legislature will do in regard to taxation.
It is an open question how they will raise their revenue in the mines. That they
must raise some revenue there for th6 support of the Government is perfectly eviYou cannot tax the lands south of San Jose sufficiently to gain all our revedent.
nue.
The residents cannot pay a tax sutficient to support your Government, because labor is so high that they will be unable to make their lands pay this tax*
I am for a munificent fund, and I trust our Senators and Representatives in Con*
gress will obtain, through their influence, from Congress, a grant of another five
hundred thousand acres of land ft)r the support of schools in this State. In this
article, which the proviso does not touch, ail other funds and property that the Le-^gislature can appropriate to the subject of education are to be so appropriated.
Mr. BoTTs. I do not think I have been understood by the House in the few
remarks that I made on this subject. I have a tender solicitude for the character
and reputation of this Convention, and it is ihr that reason that I have endeavored
to blot from the clause introduced in the report of the committee all evidence of
the haste and hurry with which we have adopted this constitution.
That was one
great motive that induced me to urge upon this House the striking out of the ineither that or the first
consistent proviso in the last part of this section
so that
this five hundred thousand acres of land shall be left altogether at the disposal of
the Legislature, or that we tell the Legislature distinctly what shall be done with
it.
All I ask is, do one thing or the other clearly and distinctly.
I hope that
every acre of that land may be one solid mine of gold.
I am in the habit, sir, of
expressing my ideas in as few words as possible, and I hope my remarks may be
sufficiently understood without saying any thing more.
Mr. Jones. I rise, sir, to propose an amendment. I propose to strike out the
word "inviolably" before the word " appropriated," and insert after the word "appropriated" the words " previous to the year 1855." I think this amendment will
and I fur.
efTectually do away with all inconsistency upon the face of the clause
iher think ihat both the clause itself and the proviso should be retained.
I think
the motives of the committee were very proper, for this is a case where we are
have now to govern men,
to legislate for the present as well as the future.
have a government of men to support which will be costly and
not children.
burdensome to the State, and we are called upon by the exigencies of the case,
until at least a certain time, to appropriate whatever funds may be appropriated
by the General Government, to the support of our State Government. I do not
think the school fund is needed particularly at the present period.
There are but
alike.

pose the committee had brought

;

—

—

;

We

We
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few children now here, and

it
is not probable the number will be great for some
time to come.
Mr. BoTTs. Does the gentleman propose that we, who have children, shall
wait until he and all others who have none shall procure such appendages ?
Mr. Jones. Not at all, sir. But I do not think such a fund as this is necessary
I am in favor of pubto support one or two children who may be in each district.
I think that the Committee, in
lic education as much as any man upon this Jloor.
view of the number of children which we shall have here in the course of time,
have very properly placed the whole fund at the disposal of the common schools
but I make this amendment so that the Legislature, until that period, shall have
the right to appropriate to the exigencies of the Government whatever fund may
not be nece-sary for school purposes.
The question was then taken on the amendment of Mr. Jones, and it was re;

jected.

The

was then taken on the motion of Mr. Botts to strike
was decided in the nnirmative by ayes 18, noes 17.
The question recurring on the section as amended, it was adopted.

viso,

question

and

The

out the pro-

it

3d section being under consideration, as follows

:

Sec. 3. The Legislature shall provide for a system of common schools, by which a school shall
be kept up and supported in each district at least three months in every year; and any school district neglecting to keep up and support such a school may be deprived of its proportion of the public fund during such neglect.

Mr, Hastings moved to insert the word " six " instead of" three," so as to read
months in every year."
Mr. GwiN hoped the motion would not prevail. The limit of three months was
put in to meet a defective system in the management of the school fund in some of
The school fund arising from the 16lh section has been entirely squanthe States.
If you say six
dered and lost, from a want of a proper administration of the fund.
months, it might be rendered impracticable to keep up the system.
Mr. Hastings. I hope, Mr. Chairman, that the amendment will be adopted,
for I know, sir, from experience, that the people will not go beyond whatever we
Li several States of the Union this provision is adoptadopt in the Constitution.
Nine months in
ed, requiring the schools to be kept up three months in the year.
*'six

the year they are idle.

If there is a probability of our

having a fund entirely loo

months in the year. The
we require them' to do.
Mr. DiMMicK. I trust this amendment will not be adopted, for I conceive that
This is a new country many of
three months is sufficient for all purposes here.
large, let us have schools to dispose of that fund nine

people will not go beyond what

;

It
our townships will be unable, at first, to keep up a school for a longer term.
seems to me, sir, that it would operate unjustly on them. In a large portion of
the old States, where they have become settled and permanent, three months is all
that is required.
Gentlemen need not fear but that the Legislature will provide that
ihe whole fund shall be appropriated to its legitimate object
but it you require
schools to be kept up at least three moHths, that will answer every purpose.
If
you go farther than this, thinly populated townships will be unable to support a
school for a length of time without drawing the money from their own pockels.
Many a township would have but two children. Much of the country south of this
The residents of these ranches cannot, at first, supis laid ofT in large ranches.
port schools without great expense and I fear, if we place such a restriction upon
them as this, they will give up the school system altogether.
Mr. Hastings. How will this operate hard upon them ? They are to keep up
a school provided the Legislaiure furnish the means to enable them to do it. If
the Legislature does not provide the means, then of course, if they have schools,
But, by this article, the Legislature is
they must defray the expense themselves.
to provide the means and, if it does not do so, the people are not obliged to keep
propose to establish a system of schools which requires that a
up a school.
;

;

;

We

:

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

207

This is
school shall be kept 'jp in each district at least six months in the year.
and proper. If schools are to be kept up at all, they should be subject lo this
requirement, in order to do any good.
Mr. GwiN. The manner in which the Legislature provides the means is this :
In every township, they
they sell lands in each district to keep up the system.
have two sections. Heretofore, it has been the practice of Congress to give a secWhen a Territorial Government was estabtion in every alternate township.
fair

some able men contended for four sect'ons for each township,
succeeded
in gelling two for each township.
I will read an eloquent
they
and
the
(Mr. Walker) on this
the
Secretary
of
the
report
of
Treasury
extract from
subject
lished over Oregon,

*' My last report recommended the grant of one section of land for schools in every quaiter townThis grant in each of the new States, of one section of the public lands in each
ship in Oregon.
township, was designed to secure the benefit of education to all the children of that township.
This object has failed to a great extent, because one section in the centre of a township six miles
square is too distant from many other sections to furnish a school to which all can resort, and because, as a pecuniary provision, it is inadequate.
The grant, however, of one section for every

quarter township would be sufficient, whilst the central location would be adjacent to every other
section in such quarter township, bringing the school house within the immediate vincinage of
every child within its limits.
Congress, to some extent, adopted this recommentiation, by granting two school sections in each township, instead of one, for education in Oregon; but it is respectfully suggested that, even thus extended, the grant is still inadequate in amount, whilst the location is inconvenient, and too remote for a school which all can attend.
This subject is again pre-

sented to the attention of Congress, with the recommendation that it shall be extended to California
and New Mexico, and also to all the other new States and territories containing the public domain.
Even as a question of revenue, such grants would more than refund their value to the Government,
as each quarter township is composed of nine sections, of which the central section would be grantThese
ed for schools, and each of the remaining eight sections would be adjacent to that granted.
eight sections thus located, and each adjoining a school section, would be of greater value than

when

separated, by many miles, from such opportunities; and the thirty two sections of one entire
township with these benefits would bring a larger price to the Government than thirty -five sections out of thirty-six where one section only so remote from the rest was granted for such a purThe public domain would thus be settled at an earlier period, and, yielding larger products,
pose.
thus soon augment our exports and our imports, with a correspondent increase of revenue from
The greater diffusion of education would increase the power of mind and knowledge apduties.
plied to our industrial pursuits, and augment in this way also the products and wealth of the nation.
Each State is deeply interested in the welfare of every other; for the representatives of the whole
regulate by their votes the measures of the Union, which must be more happy and prosperous in
proportion as its councils are guided by more enlightened views, resulting from the more universal
diffusion of light, and knowledge, and education."

These townships will have two sections. I do not think it is right that these
school sections should lose the privilege of the fund arising out of their own
neighborhood.
I think it is \ery important that it should remain as it is, and not
subjected
to
the
be
discretion of the Legislature.
The question was then taken on the amendment of Mr. Hastings, and it was
rejected.

The
The

question recurring on the 3d section, as reported,
4th section being under consideration, as follows

it

was adopted.

:

Sec. 4. The clear proceeds of all the fines collected in the several counties, for any breach of
the penal laws, shall be exclusively applied in the several counties in which said money is paid or
fine collected among the several school districts of said counties, in the proportion of the number
of inhabitants in each glistrict, to the support of common schools, or the establishment of libraries,
as the Legislature shall from time to time provide by law.

Mr. McDouGAL moved to amend by striking out the word "inhabitants," and
inserting the word "children."
There might be a district with inhabitants, but
without a child in it, and there might be another composed entirely of families.

Mr. BoTTs reminded the gentleman that

men wanted
not prevail.

education as

much

it

as children.

sometimes occurred that grown-up
He hoped the amendment would

—
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Mr. SeMpLe said it seemed to him that the fund collected throughout the Statd
should be distributed in proportion lo the number of children in each district; that
tines and penalties arising from breaclies of the Jaw shoijld be paid to the school
commissioner, who should have supervision of the whole system of education, and
whose duty it should be to regulate the proper appropriation of these funds. This
section provides that these funds shall be distributed in a district when the wants
This has been the case in Kentucky and other
of that district may require it.
States.
Each district should be allowed a proper proportion*
Mr. WozENCRAFT moved to strike out the 3d section altogether, with a view of
offering a substitute.
The Chair decided that the motion w*ould not now be in order.

Mr. WozENCKAFT said

his substitute

was

to this effect

:

that this

fund arisinjj

from the proceeds of fines, as herein stated, shall be appropriated for institutions
of public charity-^for the support of one or more hospitals.
He thought this was
a much better channel to turn it into than that proposed.
He knew of no coimtry where there Was likely to be a greater amount of suffering than in this, from
sickness and distifution.
Mr. BoTTs said he would vote against the amendment of the (jentleman from
Sacramento, (Mr. McDougal,) for this reason, that the provision of the committee
was a much »simpler, and came to exactly the same thing. When you have a
number of inhabitants you have a number of children.
The question was then taken on the amendment, and it was rejected.
The question being on the adoption cf the 3d section, as reported
Mr. WozEiNCRVFT said he would simply state that, if all the members had seen
as much as he had of the suffering condition of people in this country from the
Want of some charitable institution, they would see the necessity of the article
which he had suggested.
Mr. GwiN hoped such a proposition would not prevail. The establishment of
He appealed to
hospitals was a matter that required a large amount of money.
every lawyer whether the nett proceeds arising from fines amounted to much.
This was a small fund, which, when added to the immense school fund, might be
The Legislature should have the power to establish
useful in forming libraries.
hospitals but let the members of this Convention not attem^it to do a thing which
it would be impossible to accomplish with so small a fund as that 9ollected from
;

fines.

Mr. WozENCRAFT admitted that it was bat a small fund but he expected to get
By getting this, it would not exclude every other
other means from other sources.
resource.
Mr. Ord said In regard to the amount to be expected from this source, the
Legislature will establish penalties for'the infraction of any of its laws.
It is in
their discretion, instead of punishing by imprisonment, to punish by fines.
The
revenue derived from fines for the next five years will, I think, be very large.
Therefore I differ in toto from the gentleman from San Francisco, (Mr. Gwin.) It
is frequently left to the discretion of juries to punish by fine and imprisonment, or
by fine or imprisonment. If juries know that this fund is to be devoted to the support of institutions of charity, they will punish by fine in many instances, instead
and this fact will be continually in view before them in the inof imprisonment
fliction of punishments.
Mr. Hastings. In reference to striking out this article, I would h*ke to have
I think it is perfectly useless, either
it stricken out, but not for the same reason.
No revenue can be derived from this
for school purposes or hospital purposes.
To draw upon criminals for charitable purposes seems to me a course
source.
which we ought not to pursue. If we depend upon that for our schools, we will
have none and the same objection applies to hospitals. Those who violate laws
are generally men who care but little about fines ; they are persons who seldom
;

:

;

;

have the means

to

pay

fines.
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Mr. Shannon. The remarks of the gentleman from Monterey, (Mr. Ord,) although I do not concur in the object, have brought my mind to this conclusion
With all my anxiety, which
that punishment by fine will bring a very large fund.
is as great as that of any gentleman on this floor, for the support of common
schools, and my desire to lurnish a munificent fund for that purpose, still may it
not be inexpedient to limit a fund, which may be very large, to that particular pur:

pose.
No person knows how large it may be. I am perfectly willing that it
should be exclusively devoted to ihe support of schools when the necessities of
the country require it; but, when no such necessity exists, I think the surplus should be placed at the disposal of the Legislature, to meet the wants of
any other department of the Government that may require it. I am in favor of
devoting it to educational purposes, when the wants of thfe community demand it;
but, before that necessity exists, the Legislature should not be prohibited from appropriating it lo meet such exigencies as may arise from the want of sufficient
revenue for the support of the Government.
Mr. BoTTs. The proposition of the gentleman from San Joaquin (Mr. Wozencrafi) infringes upon a principle which I have frequently avowed in this Convention.
I do conceive, sir, that there is no subject that more appropriately comes
within the province of the Legislature than that of public charity.
I have uniformly voted against all these directions to the Legislature as to what they shall
do with the different subjects that come under the general head of charity or morality.
I propose to give the Legislature power to legislate upon them untrammelled, because it better represents the feelihgs and wishes of the people on these
local subjects.
It is a body coming fresh from the people, and it is to be supposed
that it understands their de»ires and necessities.
It is only upon some great and
I will consent to lay down rules for the
Legislature.
I am not willing to prescribe what it shall do on the subject of
roads, asylums, or hospitals.
As to the clause under consideration, I think there
reason
the
is
in
roasting of eggs.
I think we have already carried this subject
of appropriations far enough.
have made a most munificent appropriation, if

absorbing subject, such as education, that

We

Sacramento (Mr. Sherwood) be right in his notions of the
mineral wealth of that portion of the country an appropriation beyond example.
There are other expenses of the Government to be provided for. Let us leave
some remnant of the income of the State to meet these expenses. Gentlemen
here seem to think that no person commits crime but very poor people, who are
unable to pay their fines.
Crime, sir, is not confined to the poorer classes. I
deny the doctrine that persons of wealth commit no offences against the law.
They are no more moral than other people. This fund may be very large. I
would leave it at the disposition of the Legislature, having already sufficiently restricted that body in regard to the school fund.
The question was then taken on striking out the 4th section, and it wes decided
in the affirmative by ayes 17, noes II.
Mr. Semple moved the following, in place of the section just rejected
Sec 4. All funds collected from any source, intended for purposes of education, shall be paid

the gentleman from

;

:

and shall be appropriated throughout the State, according to its number
manner as may be directed by law. Provided^ that no priTate donation shall
from the purpose for which the donor intended such donation.

into the educational fund,

of children, in such

be directed

Mr. GwiN. I hope no such provision will be incorporated in this Constitution.
goes directly in the teeth of the grant made by Congress of those school lands.
The whole system of education would be changed. Every thing is to go into
this great maelstroom, when we ought to have district school funds.
Congress
appropriates certain lands in certain townships for the purpose of school funds in
these townships.
Let the Legislature be restricted, in not imposing upon weak
^*'
"
townships for the benefit of rich ones.
Mr. Semple. It does seem to me the gentleman's last remark is very inapplicable to the present question. I propose here to put all the wealth of the rich
It

'^

14

:
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townships into this general fund, so that the poor ones may get a share of it.
regard to the question of constitutionality, my own opinion is that there is no
law enacted by Congress which prohibits the State of California from making a
Suppose your IGth section falls upon a very poor piece of
general school fund.
one gets noihing, the other
land, and your next falls upon a very valuable seclion
the one is benefited, the other receives no benefit
gets far more than its share
whatever from his grant. The 16th seclion, in many instances, is worth nothing, whereas the township may be a very productive one, with a considerable
number of inhabitants. The children receive no benefit from the grant, because
Suppose you place the
there are no revenues derived from it to support a school.
general fund in one great maelstroom, as the gentleman calls it, there is a general head accountable for liis stewardship. You know where to go in order to find
what disposition has been made of your school funds but if you appropriate
money in this and that township, there is no accountability.
Mr. GwiN. The gentlemen is disingenuous in his remarks in regard to what
He talks about one township that is worthless and the adjoining one rich.
I said.
He takes the fund arising from a minej-al district and gives it to another. Where
The gentleman's; own
In the towns and cities.
are the children in this country?
district, Sonoma, will probably have little or no school lands, because the landa
The whole of his system is wrong. The
therie are covered by private claims..
school fimd that we will have here is in that section of the country that is now
We ought to hold out inducements to people to settle in these unsettled
unsettled.
If
we get what we are ent'itled to from Congress, these school sections
districts.
amount
to
millions of acres.
I hope the gentleman's proposition will be
will
;

;

;

rejected.

Mr. Halleck.

If the proposed section pass

it annuls all the preceding secoverthrows
the
whole system embodied in the
It entirely
tions of the report.
It would be necessary to refer the subject back to the committee.
Morereport.
over, I consider it in direct conflict with the laws of Congress.
Mr. Semple. I beg the House to listen to the preceding section, and see if my
[Here Mr. Semple compared the two in
proposition is at all inconsistent with it
It seems to me that there is no contradiction here.
juxta. position.]
The propo-

which I make carries out the object of that provision,
Mr. Tefft. I shall oppose the proposition of the gentleman from Sonoma, (Mr.
Semple.) In the State of Wisconsin this subject has been agitated more than
I tell the gentleman, and every member of this House, that it is neall others.
I am opposed
cessary there should be in each county a county system of schools.
We must have a
to placing this immense fund in the hands of any one man.
It is the case in Wisconsin and all the
county system applicable to that county.
sition

new

States.

The

general Superintendent has the general supervision

;

but all

the funds arising in the county are under the control of the county officers, who
are at their own homes, and are interested in the legitimate and proper disposition
of these funds.

Mr. Halleck. I think the gentleman's system is in total violation of the established rules in the Atlantic States.
I will not detain the House by any remarks,
for I conceive the objections to be perfectly evident.
Mr. Semple. The gentleman frotn San Luis Obispo (Mr. Tefft) objects because this fund, he says, is to be appropriated by one individual. If he will examine the proposition he will find that the fund is to be appropriated exclusively
by the Legislature.
The question was then taken on the proposec^ section, and it was rejected.
The fifth section was then adopted without debate, as follows
5. The Legislature shall take measures for the protection, improvement, or other disposition of
sush lands as have been or may hereafter be granted by the United States, or by any person or persons, to this State, for the use of a University; and the funds accruing from the rents or sale of
such lands, or from any other source, for the purpose aforesaid, shall be and remain a permanent

I

—

:
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fund, the interest of which shall he applied to the support of said Univer.*ity, with such branches
as the public convenience may demand for the promotion of Literature, the Arts and Sciences, as
may be authorized by the term of such grant. And it shall be the duty of the Legislature, as
soon as may be, to provide effectual means for the improvement and permanent security of the
funds of said University.

Mr. Semple offered an additional section, making a donation of certain lands
town of Benicia. He observed
that, as there appeared to be some objection to introducing names in the Constitution, he would so amend his proposition as to leave out the names of the owners
of these lands.
The question being on the adoption of the at^ditional section proposed
Mr. Semple further remarked that the original proprietors of these lands were
for educational purposes, in the vicinity of the

now

present.

Halleck begged leave to correct the gentleman. The original propriewere a company of Mexican soldiers. He presumed they were not present
now.
Mr. Se\'PLE explained the nature of the donation. He did not ask any appropriation whatever out of the treasury.
It was merely a private donation for eduMr.

tors

cational purposes.

McDouoAL remarked

gentleman from Benicia (Mr. Semple) was
had devoted a great deal of time and incurred
much expense in building up the town of Benicia, and making a ferry there for
the accommodation of the public.
It h^d been a source of great expense to him,,
and now he asked that the 'Government of California should bear a part of it.
Mr. BoTTs. I do not doubt that the motives of the gentleman (Mr. Semple)
are perfectly disinterested^ but I think he has mistaken the means of arriving at
a good object. It seems to rae that the gentleman had as well make his will at
once, bestow these lands, and ask this Convention to act as a court of record..
If the House will observe, the arrangejnent which he desires to make is already
provided for in the last clause which has been adopted.
The gentleman will be
one of these donors whom the last clause takes care of. But I rise principally to
call attention to a very important point connected with this proposition.
It may
produce a result which perhaps the gentleman does not intend. The solemn
sanction of this House is given to a claim that may be a very doubtful one.
I dp
not believe this is the object for which these gentlemen come here, and seek to
obtain the sanction cf this House
but I am not prepared to say that they have
an inalienable and inherent right to these lands. 1 have not looked into the quesIt may be that they have no title at all.
tion.
I hope the gentleman will reconsider his proposition and take it back.
Mr, Semple. I will take the gentleman's advice, and withdraw the propo&iMr.

a great

public benelactor.

that the

He

;

tion.

On

motion the Committee then rose, reported progress, and had leave

to sit

again.

The House

took a recess until half past 3 o'clock P.

M.

AFTERNOON SESSION, HALF PAST 3 o'cLOCK,

The Convention met pursuant to adjournment.
On motion of Mr. Shannon, (the President not being

P.

M.

present,) Mr. F. J. Lip-

riTT took the Chair temporarily.
Mr. WozENCRAFT introduced the following, and on his motion

Committee of the Whole,
Public •Charities. The Legislature

to the

—

it

was referred

viz
shall at

an early day provide

for the erection of one or

more

suitable building or buildings, to be designated and used as a public hospital or hospitals, to be lo
cated at such place or places as shall the best subserve the good and welfare of suffering humanity;,
.shall provide for the support and maintenance of the same, out of such funds as are not otherwise appropriated.

and

—
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On

motion of Mr. SnimwooD, the House then went info Committee of ihe
Lij)[)iit in the Chair, on the report of the Committee on the Consti^

Whole, Mr.
tution.

COMMITTEE OF THE WHOLE.
Mr. Crosby moved that the article on liie Judiciary be taken up.
Mr. Halleciv was of opinion that the proper course would be fo take up the
majority report, and then decide the question as to which report should be acted
upon; which would be best arrived at by a motion to strike out the first section
of the majority report, and insert the first section of the minority report.
To take
up the minority report first and consider it would be very unfair, and would be
doinj5 injustice to the Committee.
That minority report had never been submitted to the C<»mrnittee, and the majoiiiy report had received the sanction of all the

members except one.
Mr. Crosby had no

objection (o taking

tliat

course.

Mr. GiLBEiiT rose to a question of or<ler. The motion of the o;eutleman from
Sacramento (Mr. Sherwood) was to go into Committee of the Whole on the report of the Committee on the Constitution—consequently that report must have
precedence of all others.
The majority report was then taken up and read, as follows
;

The Committee

"a

plan or gpatt of a plan of a State Constitution," having
had the same under consideration, respectfully further report the following;

appointed to report

Articlk V.

Judicial Department.

There shall be a Supreme Court, having general jurisdiction in law and equity.
Sec. 2. This Court shall consist, of four judges, each oi' whom shall be elected at the genera!
election by the qualified electors of the judicial district in which he resides, provided that the Legislature shall, at its first session, elect the judges of the ^Supreme Court by joint vote of both
Houses. These judges shall hold their office for the term of four years. On the organization of
Sec.

1.

the court, the judges shall be classified by lot, so that one shall go out of office every year.
Sec .3 The State shall be divided into four judicial districts, in each, of which circuit courts

by one of the judges of the Supreme Court.
Sec. 4 There shall be a Court of Appeals formed of any three of the judges of the Supreme
Court; but no judge shall sit in the Court of Appeals in any case upoi* which he has given a judiIn case of the absence or disability of any of the judges of the
cial opinion in the C)rcuit ('ourt
Supreme Court from the Court of Appeals, their places shall be supphed in the manner to be preshall be held at stated perio Is

scribed by law.

Skc 5. The Legislature shall have power to increase the number of judges of the Supreme
Court, and the number of judicial districts; and whenever it shall deem exped ent, it may provide
by law for the separation of the Court of Appeals from the Circuit Court, and for the election of
the circuit judges by the qualified electors of each judicial district.
And when such separation
shall be made, the Court of Appeals shall consist of three judges, who shall be elected by the qualified electors of the whole State.
They shall hold their office for the term of six years, and be so
classified that one shall go out of office every two years; and when such sejjaration is made, the
circuit judges shall also hold their office for the term of six years.
Skc 6. The Supreme Court shall have the power to issue all writs and processes necessary to
do justice to parties, and exercise a supervisory control, under such regulations as may be prescribed
by law, over all inferior judicial tribunals, and the judges of the Supreme Court shall be conservators of the peace

throughout the State.
The Legislature shall provide for clerks of the Court of Appeals and Circuit Courts, and
shall fix by law their duties and compensations.
Skc 8. There shall be elected in each of the organized counties of this State one county judge,
who shall hold his office for four years. He shall hold the County Court and perform the duties
of surrogate or probate judge
The county judge, with two justices of the peace, to be designated according to law, shall hold courts of sessions with such criminal jurisdiction as the Legislature shall prescribe, and shall perform such other duties as shall be required by law.
Sec 9 The County Court shall have jurisdiction in cases arising in justices' courts, and in
special cases, as the Legislature may prescribe, but shall have no original civil jurisdiction, except
in such special cases.
Sec 10. In the temporary absence or disability of the county judge, his place in criminal cases
shall be supplied by the senior justice of the peace of the county.

Sec

7.

—
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The

times and places of holding the terms of the Court of Appeals, and of the general
and of the Courts of Oyer and
Terminer, shall be provided for by law.
Sec. 12. No judicial officer, except justices of the peace, shall receive to his own use any fees
•
or perquisites of office.
Sec. 13. The Legislature may authorize the judgment decrees and decisions of any local and
inferior court of record of civil jurisdiction, established in a city, to be removed directly into the
Couit of Appeals.
Sec 14. The Legislature shall provide for the speedy publication of all statute laws, and of such
judicial decisions, as it may deem expedient, and all laws and judicial decisions shall be free for
publication by any person.
Sec. 15. Tribunals for conciliation may be established with such powers and dutic:* as may be
prescribed by law; but such tribunals shall have no power to render juc^gment, to be obligatory on
the parties, except they voluntarily submit their matters in difference, and agree to abide the judgment, or assent thereto in the presence of such tribunal, in such cases as shall be prescribed by law.
Skc. 16. The Legislature shall determine the number of ju-tices of the peace to be elected in
each county, city, town, and incorporated village in the State, and fix by law their powers, duties,
and responsibilities. It shall also determine in what cases appeals may be made from the Justices'
Courts to the County Court.
Sec 17. The judges of the Supreme and District Courts shall severally, at stated times during
their continuance in office, receive for their services a compensation to be paid out of the treasury,
which shall not be increased or diminished during the term for which they shall have been elected.
The county judges shall also, severally, at stated times, receive for their services a compensation
to be paid out of the county treasury of their several counties, which shall not be increased or diminished during the term for which they shall have been elected.
Sec 18. The supreme and district judges shall be ineligible to any other office during the
term for which they shall have been elected.
Sec 19. The style of process shall be: "The people of the State of California," and all prosecutions shall be conducted in the name and by authority of the same.
All of which is respectfully
*^
n/fvorkivT TVTrki>Ti/-nvT cm,
^ submitted.

and

special terms of the Circuit Court, within the several districts,

'

MYRON NORTON,

The
The

•

Chairman.

minority report was then read.
section of the report of the Committee being under consideration, Mr.
Ord offered a substitute for the whole report, which was read.
Mr. Ord said he offered this substitute because he thought the judicial system
proposed by the Committee was unsuited to the wants and the condition of the
His first objection was that it was too complicated. There
people of California.
1st, the Supreme Court; 2d, the
were four tribunals proposed by the Committee
3d, the County Court; 4th, the Magistrates' Court.
He legarded
Circuit Court
Another oljection
He thought the system an exthat as a serious objection.
that it would be found, when put in practice, extremely co.^tly.
pensive one
A
objection
was, that it would give rise to delays in the administration of justhird
delays which he was sure every citizen of California was anxious to avoid.
tice
Mr. Tefft. I think it well to consider the points at issue between the several
Let us bring the matter down to a single point, and confine the debate
reports.
the difference between the majority and minority reports.
The
to that issue
same holds good in regard to the amendment of the gentleman from Monterey,
(Mr. Ord.) The Committee had in view to report to this house, if possible, a judicial system, which should be entirely adequate to the present wants of California
simple and economical, at the same time possessed of express powers which
would enable it, without any change of the Constitution, to meet the prospective
wants of the people of California. We hope we have succeeded in presenting to
I believe there is an honest difference of opinthe house such a judicial system.
issue.
chief
point
at
In fact, with that exception, the two systo
the
ion in regard
only
differ
in regard to the number of officers
tems are nearly identical. They
want a judicial system which is adequate to meet the present
and judges.
wants of California, combining simplicity and economy, and which can be so altered at any time as to meet the future wants of the community.
The question is,,
whether we shall adopt a system which has less officers, fewer judges, and which
is to be carried out aflerwards when circumstances may require a change, or one
which has a greater number of officers, will cost more, and cannot be changed.
first

:

;

:

;

—

—

We
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The report of the majority provides for a Supreme Court, a District Court, a system of C'»unty Courts, and Justices of the Peace. To avoid expense, the District
Here we make judges act as supreme
Court judges are to act as Supreme judges
I thinf^ this is good policy at this time.
It is adequate
judges and circuit judges.
to the present wants of the country, and more economical than the others proposed.
a county judge who
In the next place, we provide for a system of County Courts
The proposition of the gentleman from
is to set as surrogate or judge of probate.
Monterey (Mr. Ord) requires that the clerks of the Circuit Court shall be elected
We provide, on the other hand,
by the people, and not appointed by the judge.
in this report, tiiat the clerk of the County Court shall act as clerk of the Circuit
Court in the district in which that court is held.
It the gentleman's system prevails, it will be very necessary that we should have in each county a judge of proThat will be another office created, because, in the report of
bate or siurogate.
the
county
judge tills and discharges the duties of that office. I
Committee,
the
wish to look at this thing calmly and dispassionately, and to avoid unnecessary
delay.
If the proposition of the majority of the Committee possesses these advanLet us, at all
tages over the others, which I think it-does, let us adopt it at once.
events, confine ourselves to the point at issue, and not branch out into unlimited
debate on incidental or extraneous subjects.
I regard this as the only difference.
have labored long and arduously to form a judicial system adequate to the
present wants of California, combining simplicity and economy, and at the same
time calculated to meet the increasifig wants of,'.he community.
Mr. DiMMicK. I agree with the gentleman last up in some respects but, for
As
one, I am in favor ot^ the plan reported by the minority of the Committee.
It is proposed as a subfar as it goes, it changes nothing in the lower courts.
I consider it accomplishes
stitute for the first six sections of the majority report.
something which in the majority report is incomplete. That system was formeily
It was the manner in which they first estaadopted by many of the old States.
but it was found insufficient and incompetent to do the business
blished courts
The whole of the States except one, so
in an effectual and permanent manner.
and
far as my knowledge extends, have changed from the old system to another
in one State at least it was the cause of theii- calling a Convention to alter the
Let us examine it fi)v a moment.
Suppose we have four judges
Constitution.
As this system provides, three judges of the Supreme
for the trial of cases.
Wow we have four judicial districts in CaliCourt constitute a Court of x\ppeals.
Suppose a case is tried by one of those judges in the -northern district,
fornia.
and a decision is had in that trial. The case is appealed, and the second judge
The two other judges, being the
in the northern district agrees with the first.
Suppose I biing another similar case in the
majority reverse, that decision.
Southern district, and I get a decision exactly as that case was decided by each
That case is carried up, and comes before the two judges
of the northern judges.
reverse
that decision.
north,
who
I have thon two decisions reversed.
the
in
Such a system as that would give rise to endless delay and litigation. There is
no stability in it. I therefore felt bound as a member of the Committee to introduce a different system. That is not all there are many other objectionable features in it; one of which is the union of the two courts with the same judges.
I now move
It is a system which has been exploded in all the States except one.
an amendment to the amendment of the gentleman from Monterey, (Mc. Ord,) to
substitute the first section of the minority report in lieu of his amendment,
Mr. Shannon proposed to amend that section by inserting " The Legislature
may also establish such municipal and other inferior courts as may be deemed
necessary."
Mr. DiMMicK. I accept the amendment. The phrase municipal and other
I was about to remark upon the economy of this
inferior courts pleases me.
The objection on that point, in regard to the system proposed by the
system.
Judges from the north and south are to be convened at the
majority, is this

—

,

We

;

;

;

;

:

:
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capital as a matter of course, or

appeals.
lower, or

some other prominent

point, for the

hearing of

Now, sir, a judge, under this regulation, must necessarily leave the
it may be the upper part of California, and travel a great distance.
Sup-

pose he leaves the southern part of the State and has to travel to this point, or
It would be a journey of fourteen to eighteen days
and it would
There would be more than one month
take the same length of time to return.
lost by that judge going to and returning from the point where he is to bear the
appeal.
Should your court meet once, twice, or three times a year, (here would
be from three to six months every year lost in travelling to and returning from the
court
and if half the time of these judges is lost in travelling, the other half can
be
left to the trial of original cases.
In the system which I propose, it will
only
the
judges
to
sit
in the two different courts
be
for
same
not
necessary
consequently, when the Judge tries his case, he does not have to travel.
His salary may
be less.
But it may be argued that there are more officers in the court which I
propose.
There may be one or two more but the majority saw the failjure of
their plan in relation to these judges acting in both courts, and to meet the advantages of my system they inserted, after the articles were drawn up, a provision
farther north.

;

;

;

;

whenever it deems it expedient, may provide by law for the
separation of the Court of Appeals from the Circuit Court, and for the election of
the circuit judges by the qualified electors of each judicial district.
This, when
brought into effect, is similar to the system embodied in the minority report. The
fact that they have introduced it shows that it must become the permanent judicial
system.
It is to be organized and brought into effect by the Legislature at some
future period.
Now, sir, I conceive it to be of the highest importance that our
judicial system should be made permanent in the first instance
that it should not
be established with any view to a change at some future period that when practitioners in these courts bring in their cases they may know where they are to end.
This will prevent endless litigation, which would be the consequence if you have
the courts vascillating
here to-day and there to-morrow; different judges on the
same Court of Appeals, and the prospect of a change at any moment it may suit
I do not desire, Mr. Chairman, to trespass upon
the wishes of the Legislature.
the patience of the House.
I shall be satisfied with the decision of the Conventhat the Legislature,

;

;

;

on this subject.
Mr. Croshy.
I hope the substitute of the gentleman from San Jose (Mr.
Dimmick) will be adopted, for 1 am clearly of opinion that it is a more advantageous plan than that reported by the majority. I consider it, as the gentleman remarks, of the highest importance that, in the organization of this new State, our
judiciary should be fixed and permanent
that we may know what to rely upon in
suits.
been
our
It
bringing
has
my fortune, or misfortune, to see the practice unFrom June to December
der the new Constitution of the State of New York.
we had more conflicts of decision in the Supreme Court, (which was precisely
organized like this, with the exception that it was extended a little further, having
eight circuits,) in that short space of time, more conflicts of decision than we had
for years and years before, under the old system, where there were separate judges
I think the proposition of the gentleman from San Jose
for the different courts.
is more feasible and advantageous in every respect, and I shall vote for its adoption.
VVe are considering the first section of the report of the CommitMr. BoTTs.
tee.
If 1 vote for the substitute of the gentleman
I am quite at a loss to vote.
from Monterey, (Mr. Ord,) which, as I heard it read, struck very favorably upon
my ear, under the rules of this House, it is not open for amendment. I would like
tion

;

that proposition with certain

amendments.

I should be pleased to receive amendments.
The Chair stated that, according to the rules, amendments could not be
at this time.

Mr. Ord.

it

Mr. Semple moved that the Committee suspend the
propositions at once.

rules,

and take up

made
all

to

three

•
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A

discussion here arose as to the rules, in which various points of order were
coming to any decision. The Committee, on motion, rose
and reported progress.
On motion, the House then took a recess till 8 o'clock P. M.

raised, but without

NIGHT SESSION, 8 o'cLOCK
Mr. Crosby offered the following resolution

P.

M.

:

Resolvedy That a committee of five be appointed with instructions to report upon the three plans
for a judiciary now before this body.

He moved this for the purpose of uniting those different propositions, and so
concentrating the best points of each, as to have a system reported to the House
which would combine these advantages, and be liable to none of the objections
He thought this might be the means of facilitating the
urged against them novv.
action of the House, and would probably prevent much confusion and avoid a long
debate, which seemed likely to arise if the propositions now before the House were
all taken up and discussed.
Mr. McDouGAL. I was about submitting a proposition of the same kind. My
views differ slightly from those of my colleague. I move to amend his resolution
so that instead of a committee of five we make a committee often, to be composed
There is a fine large room below in which they
of the lawyers of this House.
settle all the knotty points, and then bring
the
legal
technicalities,
discuss
all
can
which
we
act
without
further difficulty.
can
I am always in
in something upon
favor of letting the lawyers fight these abstruse points alone.
Mr. McCarver. I cannot conceive what advantage vi'e are to derive from this
proposition.
The members of this committee may adhere to the different plans,
and we may have as much confusion and trouble as ever. For my part, unless
the gentleman shows me some better grounds for creating such a committee, I
shall go for the House fighting this battle themselves.
Mr. GwiN. 1 have great respect for the gentleman's (Mr. Crosby's) opinions^
Five lawyers have albut I do not think it advisable to appoint this committee
ready had this subject in hand. I think the House will be belter able to settle it
than any committee.
Mr. Halleck. This whole subject was before the Committee of twenty. The
Finally, this majority report was agreed
result is the different systems presented.
to by all the members except one.
I think the House had better go on and determine on these reports. If we appoint the committee it will require a delay of at
least a day before we can proceed with the consideration of this subject.
Mr. BoTTs. I tell you what was done in the Convention that formed the ConMembers of the Convention offered resolutions on
stitution of the United States.
Many
the subject, which were voted upon, expressive of the sense of the House.
sets of resolutions were offered in this way, and after the subject had been fully
debated, it was referred back to a Committee.
After we have seen these various
propositions, they might be referred back to the Committee, which might then make
such a report as they had reason to believe would meet the sanction of the House.
The question was then taken on ihe resolution, and it was rejected.
On motion, the House then resolved itself into Committee of the Whole, Mr.
Shannon in the Chair, on the report of the Committee on the Constitution,
COMMITTEE OF THE W^HOLE.

The

on the Judiciary being under consideration
My choice lies between the first section of the minority report and the first section of the report of the Committee.
I shall detain the House
but a few moments in stating my views
raising my objectioits upon each particular paragraph as it comes up for consideration.
article

Mr. BoTTs said

:

—
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Mr. McCarver. I rise to a point of order. My understanding is, that the first
is under consideration.
Mr. BoTTs. I believe the point of order which the gentleman is about to raise
is, that the gentleman from Monterey is about to be out of order.
Mr. Chairman,
it is to exactly that first section that I am about to object
and if the gentleman
had only waited, I would have told him, in my own poor way, the reasons why I
It will not do for genprefer the first section of the minority report in lieu of it.
tlemen to attempt to trammel us within a narrow limit of debate.
It is necessary,
section alone

;

in discussing this subject, that

Mr. GwiN.

I

should refer to other parts of the report.

gentleman will give way, I will offer a suggestion by which
It seems to me that the whole difI think the question may be opened entirely.
If the decision of the House is to strike out the
ficulty turns upon a single point.
fourth section of the majority report, with a view to adopting the minority report, the
system falls, because that is the section combining the Supreme and District
If the

Courls.

Mr. BoTTs.

I

would agree with the gentleman who proposes

me

to

open the way

open.
I was about to give my
reasons why I prefer the first section of the minority to the first section of the majority report.
It is because it is the forerunner and introducer of certain other
sections which would not so appropriately come up in the majority report.
The
other contains this proposition that the final and Appellate Court shall be distinct
from the District Court. Tome that is a most important point. If you will notice
the report of the majority, it admits this proposition by a provision for the fijture
separation of the Appellate from the District Court; it sanctions it as a good principle.
I need not enter into the reasons fully why these courts should be distinct,
for I conceive they are admitted by all ; but one main substantial reason is this :
When I take a case to the Appellate Court, I want an impartial court. I know,
It pervades the mind of man.
all know
sir, what the law of consistency is.
we all know that upon this principle is founded
the obstinate character of man
the objections to a juror who has ever expressed an opinion upon the subject beWhat is the case with respect to a District Court ? It is very
fore the court.
true, sir, that you acknowledge the principle which I maintain, when in your
fourth section, you disqualify a district judge who has given a judicial opinion
upon any case in the Circuit Court from sitting in the Court of Appeals upon that
But do you remember that the other judges have also, in all probability,
case.
And when I carry such a
if not decided the case, decided the principle below ?
case up, do I carry it to an impartial court ? No, sir and there are many other
I want for
reasons why these two courts should be kept separate and distinct.
degree
court
a
of
experience,
talent,
wisdom,
which
cannot
and
I
expect
that final
the
inferior
very
legal
ability
courts.
highest order of
I want the
to command in
This great principle is admitted to be the true one by the
to sit in that court.
very Committee who brought in that report, and they provide for carrying it into
but we are told by the gentleman from San Luis Obispo,
effect in a few years
(Mr. Tefft,) who is a most unflinching supporter of the report of the Committee,
What am I to underthat the wants of the country do not require it at present.
That we can afford for the present to do without that sysstand from that, sir?
tem which the report itself admits, in the abstract, is the best. What is there in
the circumstances of the country to destroy the principle?
One principle must be
What is there that enables us to dispense with this better
better than the other.
I know none
principle in favor of the worse one?
I cannot understand what
grounds there can be for such a proposition. If the gentleman means to say
(which is altogether a mere secondary consideration) that it is a cheaper system,
that is another matter ; but if the gentleman admits that the other is a better system, the cheaper does not weigh a feather in my mind.
I have fought this cheaper principle throughout; I have opposed it on all occasions, because I believe it to
I stand here to ascertain which is the
be the dearest when properly considered.
to this question, but the

Chairman

tells

it

is

:

We

;

;

;

;

https://www.archive.org/ [Interent Archive - a nonprofit digital library
218offering free universal access to books.]

best system ; and, in my opinion, that is the cheapest system of justice which is
For these reasons, I prefer the opening clause of the minority to the
the best.
first section of the majority report ; and for these reasons I shall vote for it, into vote also for the other clauses that hang upon it.
Mr. JoivEs. It appears to me that we have a sort of triangular duel here, in
which, ofcourse, the supporters of each report have to fight two other propositions.
Now, I claim to consider in reference to the whole system of judiciary certain
fixed principles and so far as any one of these reports agrees with these princiI hold, first, sir, that this is a subject which should
pies, I am willing to sustain it.
not be lightly treated or hastily decided by this Convention.
I consider it one of
the most important questions yet submitted to the Convention
touching the honor
and welfare of the State and the prosperity and happiness of the people in perhaps
a greater degree than any other yet discussed. Your Legislative and your Executive departments might be faulty in design, the principles of liberty might be discarded and denied by the despot upon the throne, and the evils would be less felt
than those under a bad judiciary system from the despot of the law, at the firesides
I hope the members of this body will discard their usual locomotive
of the people.
speed, and endeavor to consider the propositions before the House with a due sense
and I claim the right which has heretofore been granted by
of their importance
the Chair, not to consider one section alone, but the whole system as embodied
Will you tell me the quality of a watch by examining
in the different sections.
one of its wheels? We must look at the whole machinery, we must examine into
In regard to the propositions before the House, what is the
the general principles.
[t is not that it should be cheap, but effirst requisite of a system of judiciary?
fective.
If it is not an effective system it is not cheap
it is no system at all.
The requisites of an effective system are simplicity of construction and a speedy
lam compelled to differ greatly from the report of the
administration of justice.
of
Committee.
I do not think, above all things, that their system is
majority
the
effective
complicated
in its machinery, and will work badly.
It
It is
one.
an
that
should
be
wheels
there,
and
great
many
has a
in
has left out a great many
The minority report is better, but I must differ from
that should not be there.
I fall, then, upon the system of my friend from Montethat also in certain points.
that
to be the best yet presented, with the amendments
rey, (Mr. Ord.)
I believe
which may be proposed. I have said that the report of the majority of the Select
Committee contained a great deal too many wheels. Some gentleman told us today that it established four different tribunals. If I am not mistaken there are
six: there are general jurisdictions and special jurisdictions, limited and original
The very first section would
jurisdictions, supervisory and criminal jurisdictions.
stagger a systematic lawyer, when it says that the Supreme Court shall have general jurisdiction.
I have heard of a great many jurisdictions
I have heard of
original and appellate, separate and concurrent, of limited and universal, but I
never heard of a general jurisdiction. Is it intended to include all the jurisdictions
in the category?
Does it mean that it shall be original and appellate that it
Does it
that it shall be limited and concurrent ?
shall be universal and special
Now, sir, 1 have
include every thing which comes within the term jurisdiction ?
a plain way when I wish to say anything of saying it, and I take it that the Committee has the same way.
If they say general jurisdiction, I take it at what they
said.
There are altogether too many tribunals. I see they have a Supreme Court,
a Circuit Court, a Court of Appeals, a County Court, a Justices' Court, Courts of
Oyer and Terminer, and Tribunals for Conciliation. They give these courts
special, limited, general, and universal jurisdiction.
By the 11th section they
provide for the holding of a Court of Oyer and Terminer, without having provided
any where for the establishment of such a court. I should like to know if gentlemen understand what this Court of Oyer and Termines is intended for? wherein
I should not only like to underits jurisdiction will differ from the other Courts?
and
stand it myself, but should like every member of the House to understand it

tending

—

;

;

;

;

;

;
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I doubt whether such a translation has been presented to the Spanish gentlemen
I am therefore opposed to this report.
here as they will understand.
It contains
it asserts a principle which I have always denied
too many courts
that is, the
I will not give my vote in favor of any Court
principle of special jurisdiction.
having special jurisdiction. The principle is a bad one.
^
Sir, 1 have practised in a State where there was a court of special jurisaiction,
where these very County Courts were organized with probate jurisdiction, and I
refer to gentlemen here from the State of Louisiana, if there was not a special

—

;

to abolish that court in that State.
Its evils were so great that it was
deemed necessary to call a Convention for the purpose of getting rid of
them the very same courts here proposed having a special jurisdiction, I say
It has omitted very many necessary
this report contains loo much and too little.
things in a system of judiciary.
There is no provision for a chief justice none
for impeachment
none for district attorneys, sheriffs, and coroners none for the

Convention

actually

—

;

;

;

none

qualification of judges; none for the
none for the removal of officers all impeachments seem to have been placed at the power of the Legislature. Now, I do not
wish to place our judiciary at the mercy of the Legislature. I do not believe that
the Legislature should have the right to say that a judge of the Supreme Court
I think a mode of impeachment should be preshould be deprived of his office.
scribed by the Constitution
and as to the qualification of judges, shall the LegisI think the direct qualification of judges should be
lature say who is to be judge ?

jurisdiction of district courts;

jurisdiction of justices of the peace

for the

;

;

;

established in the Constitution.

Then

there

is

the jurisdiction

of the District

Courts.
I never saw a system which did not establish that jurisdiction in the
system itself.
I have said that I prefer the minority report.
I do prefer it infinitely to the majority report, but at the same time I cannot agree to it entirely.
It
establishes these same County Courts, with special jurisdiction, against which I
fought for years in another State, and against which I hope I will nave a majority
Now, I wish to inquire whether it is intended
in this Convention to fight with me.
I presume it is not.
to try in this special court contested cases.
L have heard
that it is merely intended to transact such probate business as is not opposed
such as granting letters of administration, settling accounts, &;c. Now, Mr. Chairman, the first thing we should decide upon is a simple system of courts. Why not
say that the clerk of each county shall be empowered to grant letters of administration and settle accounts where there is no contest ? The system which, above all
others, I would support would be a system of three courts alone
such a system as
Supreme
friend
that of my
from Monterey, (Mr. Ord.)
A
Court with appellate
only,
a District Court with universal jurisdiction beyond a certain
jurisdiction
When one
sum, and a Justices' Court with universal jurisdiction to a settled sum.
wishes to l)ring a suit, it is easy for him to know whether his account is over or
Let us
under $300. He can easily ascertain what court he should go before.
therefore establish three simple courts, so organized as to hold their jurisdiction
within a certain limited sum.
You have there all the officers that are necessary.
The Supreme Court, which sits the whole year round for the decision of appellate
You have
cases, and which can transact all the appellate business of the State.
district judges who, instead of spending two, three, or four months from their own
You
districts, to transact the business of another court, are distinct and separate.
have for your justices the ordinary conservators of the peace. You have in your
clerks, officers of the court amply sufficient to transact all the unopposed probate
Where is there a single wheel wanting in the machine?
business of the country.
When we have enough let us not take any more. When we have tribunals suffiWe
cient, do not call up tribunals to complicate the judicial system of the State,
want simple courts, for, as a population in this country from every portion of the
Union and from all parts of the world, we are accustomed to different systems of
judiciary and different systems of law.
Let us have a system which all the people

—
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can understand

and, if
of
laws.
simple system
;

Mr. WozENCRAFT.

we
I

adopt a simple judicial system,

am

satisfied of

one

fact, that

I think

we cannot

we

will

have a

expedite business

by debate. I move now that the Committee rise, in order that an appointment
may be made of five or six persons by the Chair for the purpose of perfecting a
plan tTbe reported to this House immediately.
The Committee then rose and reported progress.
On motion of Mr BoTTs,the Secretary was directed to furnish each member with
a copy of the judiciary system offered by the gentleman from Monterey, (Mr. Ord.)
Mr. Crosby suggested that the proposition of the gentleman from San Joaquin
was the same as he had offered in the early part of the evening.
Mr. SnEKwooD. I am satisfied that the movement is made for a very laudable

—

that of bringing these three systems proposed together in one report; but
do not believe, /rom what experience I have had in committee, that any special
committee can produce a report which can prevent more discussion than what we
will have on the propositions now before thf House.
I have made up my mind
in regard to the matter myself, and after this discussion I think every gentleman
will be prepared to make up his mind and vote.
After looking the ground carefully over, I am satisfied that there can be no compromise in the matter; that the
House, after a full and free discussion, must choose between the propositions. I
am opposed therefore to its going into any committee. I know that discussion is
to be had, and that many gentlemen who are not lawyers have doubts on their
minds in regard to which of these propositions should be adopted; but I think
they will have the same doubts if this new committee brings in a proposition.
The same views will then be advanced that are now advanced.
Mr. Hastings. It is my opinion that this matter will be greatly facilitated by
What is now before the House is an undigested
the appointment of a committee.

object
I

medley of propositions.

We

find the

two systems, as reported, confused.

That

of the minority would l)e a very good one had they continued it, but they have not
thought proper to continue it they have left off at a certain point and taken up the
From whatever Constitution that system was taken, I think it
majority repoit.
would have our favor if they had gone through with it. A special committee could
easily digest (his matter, and make a report to the Housa which 1 have no doubt
would be generally approved.
Mr. McCarver. I am in favor of referring it back to the Committee on the
Constitution, with instructions.
The sense of the House in relation to these different propositions can be given in the instructions.
Mr. Jones moved that a committee be appointed, with instructions to report in
;

favor of three courts.

Mr. Sherwood.

cannot consent to vote for any such instructions, knowing
the condition of this country and the difficulty of getting witnesses and jurors far
from home. I would not be in favor of trying criminal cases, which under the
instructions must be tried in a District Court, in the mining districts of this State.
They would have to go from fifty to two hundred miles you could not get your
witnesses that distance.
You must have a County Court near to the residence of
these persons.
I am in favor of a County Court, which the gentleman would exclude.
When a murder or robbery is committed, if you wish to punish the criminal, you must have his trial where the witnesses against him will attend
but
where the witnesses daily labor is one ounce, or sixteen dollars, you cannot get
him to go any great distance to wait upon the court. You must have, as near as
Even all City
possible, justice administered where the crime is committed.
Courts are excluded by his instructions, when most of the legal business will have
to be performed in the City Courts.
Mr. Jones. I think my friend from Sacramento founds his argument upon a
that is, that these District Courts will be held in one particular
false supposition
place, and cannot be held in any other place.
I

;

;

;

;
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Mi\ Hastings. 1 would suggest this amendment: "Three courts, and such
other courts as the Legislature shall think proper to cieate."
These District Courts, Mr. President, are not necesMr. Jones.
I accept it.
alone,
during the entire year.
one
place
District Court in the
in
sarily held

A

district of San Joaquin would not be held at Stockton during the entire year
it
would go to every one of the principal mines, and there would be a court there
once or twice, or tour limes, during the year. These witnesses whom the genWould
tleman speaks of would be brought into that court at their own doors.
Will the gentleman not give them parthis County Court be open all the time?
Where is the difference in convenience. Such is the object and
ticular terms?
It is to give ihe district judges sufficient
intention of separating these courts.
We have contime to hold their courts at all the different places in the district.
tended here, according to the report of the majority, that it is impossible for the
district judge to do justice to his district and hold the Appellate Court*
I certainly cannot agree to the necessity of these County Courts.
Mr. Gwi.\. I move to go into Committee of the Whole on the judiciary bill
and upon that question I call tor the yeas and nays.
Mr. Halleck. I wish to call the attention of the House to this point. It is
proposed here to refer these three reports, as they are called, to a Select CommitI should think it would be
tee, or back to the Committee on the Constitution.
That Comvery improper to refer it back to the Committee on the Constitution.
mittee, with the Constitution of every State in the Union before it, has been at
work three days on this report, and I think, when they have come to an almost
unanimous decision, it would be altogether improper to send back the subject to
them, and a^^k them to come to a reverse decision.
As to a Select Committee, if
they make a report, does it exclude all these propositions before the House? They
would all be in order when this report comes in. Instead of three reports to
That Committee cannot take this subject
choose from we would then have four.
into consideration, perfect a judicial system, and make iheir report in less than
twenty. four hours
and the same length of time will be required to make copies
of it for the use of the members.
I really think the motion of the gentleman from
San Francisco (Mr. Gvvin) ought to prevail that we should go into Committee
Otherof the Whole, take this question up, and decide it to-night or to-morrow.
wise, we certainly canfiot get through until next week; and I do not believe we
will be able to keep a quorum here beyond Tuesday.
Mr. Hastings. I shall oppose referring this to a Select Committee. I would
suggest that we tike all the various Constitutions and make such a Judiciary system from them as we please.
Mr. BoTTs. I believe, Mr. President, that I am inclined to make as much haste
as any member of this House, and the o})ject, the great object I have in referring
this matter to a Select Committee, is to get them to examine more carefully than
I could, from a casual reading in this House, a set of sections or articles that I
believe to be valuable, and which I think would meet the wishes of the House.
Mr Tefft. I ask for the reading of the motion and I beg leave to say that I am
utterly opposed to this being referred back to the Committee on the Constitution.
Mr. Sherwood. I have a good many reasons against giving these instructions.
I believe every county should pay its own criminal expenses
and that the proper
court is the County Court.
I will not go into the reasons, for I think the House
is prepared to vote on this question.
Mr. LiPPiTT.
Before the vote is taken, I will simply give notice that, if the
resolution now before the House is rejected, I shall offer another resf»lution, that
the fifth article, as reported by the Committee on the Constitution, be referred back
to the Cotnmittee, with instructions to remodel it so as to provide for the establishment of a Court of Appeals Separate and distinct from the Circuit Court, and with
certain other amendments.
I am satisfied with the report of the Committee as it
stands, with the exception that the first four or five sections I conceive to be faulty,
;

;

;

;

;
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Court of Appeals. The alteration which I profrom
extend
the
first
the fifth section.
It is very certain that if the
to
pose
voted
that
upon
as
it
stands,
vote
be a test vote.
now
will
I have no
resolution is
that
so,
of
any
desire
it
should
be
made
and,
at
suggestion
member,
the
particular
willing
resolution
to
the
to
make
it
mere
question
of
be
modify
so
as
a
I would
expediency.
Would it not be well to divide the question as to the appointment
Mr. BoTTs.
of this Committee and the instructions?
in not providing for a separate
will

The Chair

stated that the question before the

of a Select Committee of five.
The question was then taken and decided
Mr. LippiTT then moved his resolution.

House was on the appointment

in the

negative, by ayes 16, noes 19.

Mr. Hastings wished to inquire what was the necessity of pursuing a course
of this kind?
Could not the House amend the majority report in the manner suggested as well as the Committee ?
Mr. Sherwood hoped the resolution would not be pressed. It would not facilitate the action ot

the Convention.

Mr. Jones understood the gentlemen (Mr. Lippitt) that he was satisfied with
the report of the Committee, except where it connected the two courts
at least
He would ask him if he was satisried with the 11th
with the first five sections.
section.
Those who chose tj vote for it might do so but, so far as he was concerned, he could not sanction it.
He was in favor of no such section. He was
opposed to the whole system.
He moved to amend the resolution by instructing
the Committee to report in favor of the establishment of three courts.
Mr Lippitt said this would defeat the very object he had in view.
The question was then taken, and the resolution was rejected.
On motion of Mr. Gwin, the House then resolved itself into Committee of the

—

;

Whole on

-

the Judiciary Bill.

COMMITTEE OF THE

V^^HOLE.

Mr. Sherwood. I believe we are exactly in the same position as we were
I am in favor of the majority report with a few
the Committee last rose.
amendmenis, which I conceive it is in the power of any member to make, if the
There may be some one or two changes in effect,
report be adopted in substance.
which I think would obviate the difficulty. In the tirst place, it creates a court of
Any three of these judges form a Court
four judges, called the Supreme ('ourf.

when

of Appeals.
Each of these four judges is made a chief judge also, and at home
is assigned a special portion of the State
a judicial district.
If a case is appealed from his decision to the Supreme Court, the three other judges forfn a Court of
Appeals to decide upon it. This at first t()rms the Supreme Court and Court of
Appeals of the State. The Committee were desirous, as much as possible, of
decreasing the expenses of the adtninistration of the laws, and therefore proposed
but one set of judges to perform the duties of the two highest courts.
The Committee were aware that the expenses of the Government would be great in this
country that the salaries of these officers must be high, because their duties were
arduous, and because the judges would have to be selected from the first legal
characters in the State.
At first, they supposed that this court would be all that
was necessary; but, at the same time, they give the power to the Legislature, if
they desire a separate and distinct Circuit Court with all its expenses, to create
It was a matter ot economy with the Committee, and their plan does
such court.
in
differ
effect
from the minority report, because the Legislature can separate
not
the
Circuit
from
Supreme Court at its very first session, if it be thought desithe
in
They
also,
the majority report, provide for a County Court and the elecrable.
of
the
people,
a county judge, who shall, at the same time lie surrogate,
tion by
probate
powers.
They provide, also, for the election of justices
and vested with

—

;
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of the peace by the people, who are to hold the court nearest to the residence of
The justice of the peace is selected from the
the persons who bring the suit.
and as it is desirable in a country like this
of
the
district,
smallest subdivision
so
great, and where time is so valuable, that
where the expense of travelling is
justice should be administered, if possible, at his own duor, of course a Justices'
Court cannot be objected to. Next to that comes the County Court, which has
cognizance of appeals from the Justices' Court. It will only be necessary to carThe Lery cases of great moment from the County Court to the Circuit Court.
Viewgislature are to decide what shall be the jurisdiction of the County Courts.
ed then, as a matter of expense, I conceive that the majority report of the Committee (which received the sanction, I believe, of all the members except one) is
preferable
and in presenting this Constitution to our constituents, it is most desirable, inasmuch as our expenses here have been very large, and as the expenses
of the State Government
the Legislature, the Governor, the State officers, the
Judiciary, and every other branch
must be very high, that we present a Consti
tution which makes as little machinery as the State can get along with, and with
no more cogs in the wheels than are actually necessary. If you make fewer officers and less expense, the Constitution will receive more votes.
In one or two
or three years, if the people demand a Circuit Court separate from the Supreme
Court, then the Legislature can provide for the separation.
Fpr the present, I
think four able and distinguished jurists are entirely sufficient to perform the duties
of these two courts.
I fear nothing from these three judges.
They act independently their judgments are separate and distinct.
I will not proceed further in discussing this question.
There are many reasons why I prefer the majority report to either of the reports in question.
I thinfi
its advantages go through the entire system.
It elects its clerks and officers,
which is not provided Cov in at least one or perhaps both of the other plans presented to the House.
Mr. DiMMiCK, by permission of the House, made some amendments to his pro;

—

—

;

position.

Mr. LiPPiTT.

I

wish

to state the

reason of the vote which

I

shall give on these

There
San
Dimmick)
gentleman from
Jose (Mr.
are certainly sections proposed by
and the gentleman from Monterey (Mr. Ord) which I would prefer, but ! find myself obliged to vote for some system as a whole.
I am compelled to select at once
one of these three systems. I am satisfied with the report of the Committee, with
propositions.

I

prefer, as a whole, the majority report ol the

Committee.

the

the single exception, that there is no Court of Appeals separate from the Circuit
Couit provided for. I have already tested the opinion of the House on this matter, and I find they are not willing to instruct the C<>mmittee to provide for the
separati(jn.

House

in its

For that reason,
present form.

I

shall vote against every proposition before the

Mr. BoTTs.
I wish to know what would be the effect of rejecting the proposigentleman from San Jose, (Mr. Dimmick.)
The Chair stated that the question would then come up on the amendment of
the gentleman from Monterey, (Mr. Ord.)
Mr. Crosby. I hope there may be some compromise. The principal question at issue is the propriety of a separate Supreme drnvi and District Court.
Mr. BoTTs.
I offer this resolution as a test question

tion of the

:

Resolved^ That in the opinion of the Committee the
rate and distinct from the District Couits.

Supreme Couri of Appeals should be sepa-

The question was then taken, and the resolution was adopted.
The Chair stated that the amendment of the gentleman from San Jose (Mri
Dimmick) was

before the House.

{Some discussion took place here as to the order of reports.
Several propositions were made to facilitate the action of the House, when finally, without coming
to any decision, the Committee rose and reported progress.

;

;
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Mr. SttERWooo moved that a Committee of three be appointed with instructionsj
in conformity with the resolution adopted in Committee of the Whole, to make the
two courts separate, and to bring in a report on the different propositions modeled
on that plan, by to-morrow morning at 12 o'clock.
Mr. Hill suggested a Committee of five instead of three.
Mr. Shkrwood thought three would perform the business more expeditiously
and with less discussion.
The question was then taken on the highest number, " five," and decided in the
negative.

A Committee of three was then appointed, consisting of Messrs. Norton, Dim*
mick, and Jones.
On motion, the House then adjourned till 10 o'clock to-morrow morning.

WEDNESDAY, SEPTEMBER

26, 1849.

The Convention met pursuant to adjournment. Prayer by the Rev. S. H.
Willey.
The journal of yesterday was read, amended, and approved,
Mr. Vallejo offered the following, which, being objected to, lies over for one
day, viz
Resolved,

That three Commissioners be

California; to report at the

first

elected by ballot to draft a code of laws for the State of

session of the Legislature to be elected under this Constitution.

Mr. NoKTON, from the Special Committee on the Judiciary, made a report
which was read and referred to the Committee of the Whole,
The House then resolved itself into Committee of the Whole, Mr. Botts in the
Chair, on the report ot the Select Committee on the Judiciary.
The question was taken on the first and second sections of the report, and they
were adopted without debate, as follows
Sec. 1. The judicial power of this State shall be vested in a Supreme Court, in District Courts,
The Legislature may also establish such muniin County Courts, and in Justices of the Peace.
cipal and other inferior courts as may be deemed necessary.
Sec 2. The Supreme Court shall consist of a Chief Justice and two Associate Justices, any
:

whom

two of

The
Sec

shall constitute a

quorum.

question being on the third section, viz

The

Supreme Court

:

shall be elected at the general election

by the qualifrom the first day of
Provided^ That the Legislature shall at its first meeting elect a
January next after their election
Chief Justice and two Associate Justices of the Supreme (>'ourt by joint vote of both Houses, and
After the first election, the Justice
so classify them that one shall go out of office every two years.
in commission shall be the Chief Justice.
^.

Justices of the

fied electors of the State,

and

shall hold their offices for the term of six years,
:

Mr. Hastings moved

to

amend by

striking out the proviso.

the election of justices and other officers should be

left to

He

the people.

desired that
The people

are as well qualified to judge of these officers as the Legislature,
Great abuse
would be created by having the Legislature control this matter.
Mr. Norton.
The Committee are as much in favor of the election of judges
by the people as the gentleman. I believe a great majority of the members of
this House are in favor of leaving the eleciion of these officers to the people.
But
it is well known that, under the peculiar organization and condition of this country at present, it w^ould be almost impossible at an election coming off as soon
as the next election necessarily must, that the people could have time to ascer-

be elected as judges of the Supreme Court.
country are to a great extent strangers
to each other.
next door neighbors, and it is scarcely
to be expected that, under such a state of things, they should be prepared so soon
The Legislature, it is
to elect the proper persons to these responsible offices.
acquainted
with the wants of
reasonable
to
suppose,
of
men
but
will be composed

tain

and

The

people

fix

upon the best men

who

to

now resident in this
They hardly know their
are
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they will assemble after this first election, and they will be qualified
by their acquaintance with the people and the country to select the proper perIt is only at the first session that they are to be
sons to compose our judiciary.
elected in this way.
For this reason, the Committee deemed it expedient to inAfter the first session of the Legislature, the people will have
sert the proviso.
become more settled and better acquainted with their prominent men, and they
can then elect their own judicial officers. It would be impracticable to make an
efficient judiciary at the first general election.
The question was then taken, and the amendment was rejected.
The section as reported was then adopted.
ihe country

The
ter the
district

;

being under consideration, Mr. Lippitt moved to insert afword "thereof," and before the word "shall," the words "as well as all
and county judges ;" which motion having passed, the section as amendfourth section

ed was adopted.

Mr. NoRiEGo suggested that the jurisdiction of the Appellate Court should be
limited to the sum of $200.
Mr. Jones moved a reconsideration of the vote on the adoption of the section, in
order to test the sense of the House on the proposed limitation.
Mr. Lippitt. I believe that according to parliamentary usage whenever a
motion is made for reconsideration it is in order to go into the consideration of the
whole question. I would simply say, in relation to the amendment proposed, limiting cases to $200, that sometimes questions of the utmost importance
questions
ol the utmost difficulty
which have embarrassed the highest courts in our country, have turned upon a less amount than $200 or even $-50.
I therefore do not
think it would be advisable, on the whole, to limit the appellate jurisdiction of the
highest court to any amount whatever.
Cases have occurred, and no doubt will
occur again, where questions involving principles of the utmost importance have
come up upon a paltry matter in amount, involving only ten or twenty dollars.
Mr. NoRiEGO. Among many of the reasons which I have for proposing the
amendment, the principal one is, that very often there are rich persons who do
not care so much about the decision of the case on account of the amount involved
in it, but who make use of (heir wealth to carry out their caprices
and who thereby compel these judges, who ought to be occupied in higher matters, to attend to
these trivial disputes, merely to gratify the whims and caprices of certain men who
may be possessed of property. If the door is left open to appeal in this way, there
would be no end to it. I have known persons to appeal merely on the subject of
a calf, and send it up to the Supreme Court of Mexico, not on account of ihe value
of the article, but to gratify a malicious feeling towards the opposite party.
I
therefore desire that there shall be some b'mitation
the judgments will then be
properly attended to.
It is very true that often great principles are involved in
very small amounts but I do not consider that this tribunal has the deciding of
principles.
Its province is to decide the law,
Mr. Lippitt. In regard to the caprices of men, I would remark that there is
a check in the costs.
Under any proper system of laws, the costs are thrown upon
the appealing parties.
That will operate as a very powerful check in preventing
any abuse of the right of appeal.
The question on the reconsideration of the vote adopting the fourth section was
then taken, and decided in the affirmative, by ayes 15, nays 13.
The question being on the fourth section, as amended,
Mr. NoRiE«o moved to amend by inserting after the word " cases" and before
the word "in," the words "where the matter in dispute exceeds f200."
Mr. Jones. I am in flivor of the proposed amendment. I do not believe that
case«, however small in importance or sum, should be brought before the Supreme
Court
that sums of five, ten, or fifty dollars, which the desire of litigation might
induce any individual to bring before the Supreme Court, should occupy its time
and attention.
all know that there are individuals in a community who care

—

—

;

;

;

;

We
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no cost or delay, and they will push the smallest case to the greatest extreme.
wish to prevent them from taking up the time of the Supreme Court; its time
and attention should not be occupied by such small matters. Picture to yourself
three supreme judges presiding over some petty case which some petty justice
for
I

of the peace has decided.
I certainly am not in favor of putting questions of this
But I would make an exception. I would say
kind before a supreme tribunal.
where any tax, toll, or impost shall be decided. That should be an exception.
There may be great questions at issue in that case. Let any case of tax, toll, or
In cases of muni'
impost, therefore, be decided by the supreme judicial tribunal.
cipal fines, you might have such a tine as would act with great hardship upon some
of the inhabitants; it might be only $100.
This should be decided by the Su-

preme Court.
Mr. LippiTT. I am decidedly opposed to the amendment for two reasons.
first I have already stated
that all cases under ^200 are not petty cases.
under
cases
are
many
that
There
sum which involve most important principles,
highest
legal
the
wisdom
and require
The second reason
of the country to settle.
work
oppressively
will
is, thai it
upon the poor if this amendment is adopted.
the
great
mass
of suits in cases under $200
They will bring
it is the poor who
Then, sir, it this amendment is adopted, you allow the rich
will be the litigants.
to avail himself of the
man, in all his suits, to go before the highest tribunal
highest legal wisdom of the land.
At the same time, you tell the poor man he
that he shall not have the
shall have the benefit of only one Court of Appeals
benefit of any higher tribunal than the District Court.
It is taken for granted
that the ultimate Court of Appeals is a wiser, and will decide more correctly than
Our system, which we are about to establish, supposes that
the inferior courts.
t contend, therefore, that the poor have just as much right to caras a principle,
ry up their disputes, and have them settled by the most competent tribunals, as the

—

The

;

;

;

richest

man

in the land.

Mr. McCarver.

The

part that

my

I

am

in favor of all of this section

friend from

San Francisco (Mr.

except the latter part.

Lippitt) objects to, I

am

decid-

edly in favor of, for the very fact that it stops ail unnecessary litigation, and prevents the lawyers of the county, who wish to figure in the Supreme Court, from
bringing in every petty case that may occur. I am also opposed to that part of
the amendment that provides for an appeal of criminal cases to the Supreme Court.
If we adopt that system, we may take it for granted that every case will go to the
Supreme Court. Who would suffer himself to be hung in thirty days when he has
an opportunity of going to a higher court, with the prospect of a different decisThe State is at the expense of keeping this individual until his case can be
ion ?
brought into the Supreme Court and decided by that tribunal. I am in favor of

having a fair trial before a jury; and whenever they have decided the case, if they
say hang him, then hang him in thirty days, and do not give him an opportunity to
escape.
I do not desire that men shall get clear, after, they have been found guilty
before a jury of their peers, by any quibble of the law.
I wish to see them justly tried, and if found guilty, then justly and properly punished.
Mr. Sherwood. I am utterly surprised to hear such a sentiment advanced by
my colleague. He denies to a man who may have been convicted because some
techinal point may have compelled the conviction, and who may be as innocent
as he who suffered on the cross, the privilege of appearing before a higher tribuPublic sentiment throughout the world is gaining ground against punishnal
ment by death. Although I do not go that far, yet I am for affording an innocent
man the last possible chance of preserving his life. If we, upon our Constitution,
place the p/ovision that a man shall not have the chance to go to a higher tribunal, what will be the common opinion of the world ?
That we are more barbaI say, sir, if a man has a chance for his life, take it not
rous than the heathen.
away from him. If he is innocent, and can prove it, or if the court has wrongly
construed, through prejudice or any other cause, the law, give him a chance to go
!
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If you hang him by the neck till he is dead, and then it shall
appear that his appeal was good and sound, my colleague would say that he reYou cannot
gretted there was not a chance for a trial before a higher tribunal.
And yet, within the Constitution
recall the slumbering dead from the grave.
the law which is to govern us for all time, unless the Legislature and people get
together another Convention, which I trust will not be necessary for many years
you haA'e fixed this unchristian principle you hang many men who afterwards
may be proved to be Innocent. I trust we will not prove ourselves, in the opinion
I have known, in the State from which I
of the world, so blood-thirsty as this.
came, cases where innocent men would have been hung, but for an appeal, when
it was afterwards clearly proved that they were innocent; and the only means of
proving their innocence was not by bringing in new proof in the Supreme Court,
but by appealing on account of wrong decisions, which were made by prejudiced
men. In the Supreme Court new evidence is not granted. If an appeal is made,
1 am in favor of granting every opportuit is made upon some wrong decision.
nity to the accused, of avoiding the punishment of death if he is innocent if he is
guilty, he will be punished notwithstanding the appeal.
Mr. Norton. I am decidedly opposed to the first part of the amendment. I
am willing to allow appeals in criminal cases where they amount to felony. That,
The argument of the gentleman from Sacramento
I think, should be provided for.
(Mr. Sherwood) shows that such should be the case. I am opposed to the remainder of the amendment upon the giounds given by my colleague, (Mr. Lippitt,)
and also upon another ground. It has been stated that this right of appeal is liable to abuse
that men of wealth would carry cases to the highest tribunal, where
the poor could not go.
I do not consider this argument to be well founded.
If a
decision in the court below is radically right, the party against whom the decision
is made, no matter what may be his wealth, if he goes to the highest tribunal of
the land, has the case again decided against him.
The cost is thus thrown upon
him, and he bears the whole burden of the suit. It is he who is injured, and not
But, sir, if a case is decided by the court below wrongfully, no
the poor man.
matter whether against the rich man or the poor man, he should have the right
to go to the highest tribunal to get justice, if he cannot get it below.
If he gets
a wrong decision against him in a matter not amouniing to S200, he should have
the same right to go to a higher tribunal and have that decision reversed, as he
would if it amounted to more than 8*200. He should have the right in all cases
the poor man as well as the rich.
If he is aggrieved in one court, his rights
should be protected in another.
Mr. Hastings. I shall feel myself compelled to oppose the amendment as it
now stands, although having on a former occasion opposed the infliction of death
as a punishment for crime, I would of course here favor any measure that would
have that effect. But the other portions of the amendment I cannot support. It
the poor.
strikes fatally at another unfortunate class of men
By this provision,
the poor are deprived of the privilege of maintaining their interests to the same
The amount involved is $199;
Let us suppose a case.
extent that the rich are.
the parties are both poor.
The court is prejudiced, and decides against the party
in favor of whom the decision should have been given.
A friend advises the injured party to appeal.
He replies that he cannot, because the Constitution of the
State prohibits him.
But his friend is a rich man, and proposes to advance the
money still the Constitution interferes. This amendment ought not to prevail
for another reason.
So far from encouraging litigation, the section, as it stands,
allowing the right of appeal in all cases, avoids that result.
We suppose that a
case is pending in court; it is decided unjustly and cannot be appealed.
Now,
this same question involves, perhaps, the interests of fifty men in the community,
who cannot appeal their cases. If these parties could come forward and say to the
parties whose suit is in court, let this case go up we will pay part of the expense
in order to settle a great principle by which we are all willing to abide.
Your
to a higher tribunal.

;

;

;

—

—

;
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I maintain, therefore, that every
case will decide ours, and prevent all litigation.
whether rich or poor, ought to be entitled to the benefits of appeal to the
highest tribunal.
Mr. NoRiEGo. No doubt this question is a very difficult one to determine.
The gentleman has stated various examples. Now I propose, in a contra position,
It is said that this provision opeto state one or two others of a different kind.
rates unjustl}'^ on the poor— that they cannot appeal, because they have not the
means—that the rich man can carry his case to the highest tribunal, while the poor
man is denied that privilege. There are many classes of men who have money,
These
but who have not the capacity to carry on their affiirs as they ought.
classes the lawyers pounce upon like vultures upon dead bodies; and although the
lawyers know they cannot succeed in their suits, they urge them to go on. This
1 think these classes require protecis one reason why I offer the amendment.
who
of
men
derive
their
income from the litigation which
ingeunity
tion from the
What
care
how long the suit lasts, or what
to
produce.
they
do
they are enabled
are in California a great
make
money
it.
There
by
it will cost, provided they
are totally unacquainted
want
but
who
of money,
many person" who are not in
sagacity
to guard against
with the technicalities of the ]a.\v, and have not sufficient
the abuses to which this right of appeal in petty cases would subject them.
Mr. LiPPiTT. The whole scope of the gentleman's argument seems to be that
certain classes in California, either poor men or ignorant men, would be left open
I can only say that it is perfectly impracto the ingenuity of dishonest lawyers.

party,

by any legislation, or any amendment, or any Constitution, to guard clients
It would puzzle more than a Yankee legislator to do it.
Mr. McCarver. 1 admit there is a great deal of sagacity in that class of men,
and that it requires considerable wisdom to guard against them particularly when
I fully agree with the
they are engaged in forming the organic law of the State.
gentleman from Santa Barbara, (Mr. Noriego,) in his opinion. I have seen cases
carried to the Supreme Court under the amount of eight or ten dollars, and carried
on till the costs reached a thousand dollars. The poor man is often persuaded to
I go forth©
take an appeal, and finally is mulcted in the costs, and mined forever.
amendment, with the exception of the provision which I objected to a little while
ago, with respect to appeals in criminal cases, where the parties have been duly
It will be the most
I think the best way is to hang them.
tried and found guilty.
effectual way of preventing them from escaping.
Mr. Hastings. In order to get a direct vote on this subject, if it is susceptible
ticable,

against that class of men.

—

of division,

call for

I

a division.

Mr. Jones. I have only to remark that the most frequent cases under $200
are cases of wages, the hire of servants and laborers. The next most frequent
cases are small debts due persons in commercial business. If you give two courts
an appellate jurisdiction over cases of this kind, there will be an immense delay
The poor man goes to work for the rich man, who
in the collection of debts.
does not pay the poor man carries his case up the rich man is able to pay the
expense, and will carry it to any extent.
Mr. LippiTT, The poor man need not appeal unless he chooses.
Mr. Brown. Ii frequently happens that the poor man is compelled to follow
the rich man, if he cannot get justice in any other way.
The argument of the
gentleuian from Santa Barbara (Mr. Noriego) is excellent, and I fully concur with
;

bim on

;

this subject.

Mr. Ord. I will state the result of my experience. It probably differs from
that nine-tenths of the
that of the two lawyers on the other side of the House
They are the plaincases under two hundred dollars are brought by poor men.
they go to the court and seek redress
tiffs
and if you give the right of appeal
in all cases, whatever the amount in controversy, the rich man can take his aphe can keep the poor man out of his wages until it is decided by the Supeal
preme Court. It may cost the poor man ten times the amount of the original

—

;

;

;
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claim.

I

therefore differ in opinion from the gentleman across the way, as to the
I shall vote for the amendment of the gentleman from

result of this limitation.

Santa Barbara, (Mr. Noriego.)
Mr. Hastings. My experience is just the reverse. It is true that it is ihe
poor man who is under the necessity of instituting suit as a general thing perhaps for compensation for his daily labor but what is the result if you deprive him
He enters liis suit in the County Court, if you please,
of the right of appeal.
This court is probably under the immediate
against an immensely wealthy man.
men,
wealthy
and
without
intending injustice to the poor man, they
of
influence
against
him.
The
man's influence operates almost unconrich
decide the case
of
the court.
He is a prominent man in the county,
sciously upon the members
and his name has a controlling power over the County and Circuit Courts. But
give the poor man the privilege of going further, and he goes to a Court that is
beyond the influence of the wealthy man.
My own professional experience certainly confirms the view just
Mr. LipPiTT.
It is a new view, and a very strong one.
I have always
stated to the House.

—

;

found that the influence of the poor

lower courts.

The

man

is

much greater

in the

higher than in the

and poor differs in the lower courts.
no difference made between them, in ordinary

relative influence of the rich

In the highest tribunals there is
If the amendment is adopted, I think that the operation of it will be rather
cases.
The whole amendment amounts, as I view it, to
against the poor than the rich.
this : for all time to come, as long as this Constitution lasts, it prohibits the appliIt tells
cation of the best talent and fairest judgment to all disputes under $200.
shall
enjoy
not
the advantages, as long as this Constitution enthe poor that they

dures, of the best law and justice, but must take up with the second rate.
I shall
therefore vote against the amendment.
Mr. Jones. Does the gentleman remember that these persons have a right to
If twelve of their peers decide against
juries in the first court and second court.
them, it is not probable that injustice will be done them.
Mr. DiMMicK. I ask the gentleman who it is that introduces and shuts out tesIt is the justice of the peace.
He decides what
testimony shall be introduced before the court and he it is who brings the facts
I concur with the remarks of the gentleman from Sabefore these twelve men.
cramento, (Mr. Hastings.) who has well spoken of the influence which the rich
man has upon the courts of his neighborhood. I have seen that influence in my
But here
course of life, and I know how often it prejudices the judgment of men.
the
lawyer,
when
he sees that his client
is one thing in favor of the poor man
If he knows he is right, and
is right, does not ask whether he has money or not.
can succeed in gaining his suit, he does not ask whether he has property or not;
he knows what the result of the suit will be, and will not advise the poor man to
take the appeal, unless he has good cause for believing that it will be decided
against the rich man.
Mr. Vermeule. In illustration of my vote to support the right of appeal in all
cases, I would simply state what I conceive to be a few practical common sense
views.
In the first place, in order to show that the influence of the rich man in
the court below is overwhelming, 1 would ask who controls the elections and a[>pointments of its officers? It is not the tenants of the houses in the village, but
With regard to the long course of litigation which my colleague
the owners.
from San Joaquin (Mr. Jones) supposes will be the result of permitting the right
of appeal in all cases, does it follow that the poor man can always get that appeal ?
If the judge below is an honest man, he will not get the appeal unless it is a just

timony before these twelve men.

;

—

one.

Mr. LippiTT. It will be the duty of the Legislature to limit the right of appeal.
Mr. Vermeule. I believe in abstract principles. I believe in their justice.
If a principle be good in the abstract it must be good in practice
and I believe;

the right of appeal

is

a righteous abstract principle.
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One word in reply to the gentleman across the way, (Mr. Hastings.)
with regard to the opinion that he expressed different from my own as regards the decisions of lower courts of justice, that probably two of the gentlemen on
that side have practiced in a State where these judges are not elected by the people.
Mr. Norton. They were elected by the people the gentleman is mistaken.
Mr. Ord. No, sir you had but one, and thai was the lowest judicial officer in
your State justices of the peace.
I believe neither of the gentlemen has practiced under that system.
I have practiced under a system where justices of the
peace were elected by the people
and I think that the objection urged against
the decisions ot the lower courts is not a valid one.
I think that the people of the
district will take care that they elect men who will not be swayed by rich men.
I should be sorry to suppose that the people would, in the exercise of that right,
elect men of so little integrity as to be influenced by men of wealth.
Mr. Vermeule. One suggestion.
If the right of appeal be admitted in these
small cases, will not the fact, that a supervisory power is vested in the Supreme
Court over the inferior courts, make the judges of the inferior courts more careful
and correct in their decisions ?
Mr. Ord.

I think,

—

;

—

;

Mr. Hastings.

It

seems

to

did not carry out his aigument.

me that the gentleman froiri Monterey (Mr. Ord)
The justice of the peace is elected by the influ-

ence of these wealthy men. Perhaps he occupies the house belonging to one of
them.
He finds one great obstacle, when the case is brought before the court, in
arriving at what is termed justice.
When he is required to read the law, he canthe golden spectacles is drawn over his eyes.
not distinctly see it
The great
;

man

which this small man resides.
which the poor man cannot appeal.

controls the district in

decisions, from

Hence

the prejudiced

Mr. Ord. If I believed that these justices of the peace, and other judges who
are elected by the people, could be swayed by one or more rich men, 1 would vote
against the principle which we have adopted, of making them elective by the people.
I think the gentleman's argument strikes at the whole elective system of the
judiciary.

Mr. Jones.

I

am

justice of the peace
in all cases

willing to admit an

is

where he

amendment

—

that in all cases

and occupies the house or houses of the
elected by one man in the district, then, that

where the
or

elected,

plaintiff,

is

this provis-

ion shall be null and void.
Mr. Tefft. Has^not every member of the House who has practiced law, without reference to the States, seen gross and rank injustice done where the amount
was less than $200? I think the proposition is a preposterous one.
Mr. Hastings. I call for a division in reference to civil and criminal cases.
Mr. Norton. I believe that the latter part of the amendment is entirely unnecessary, and the other is too preposterous to be introduced.
Mr. Lii'PiTT. I think a division of (he question is unnecessary.
Mr. Jones. The object of the part of the amendment in relation to criminal
jurisdiction is to give the Supreme Court appellate jurisdiction upon questions of
law in criminal cases. As to trying questions of fact tried in the courts below,
the Supreme Court has nothing to do with that; and as to the gentleman's ideas
ofpreposterosity
that this proposition is too prepostorous to be considered for a moment in more than half the States of the Union, the appellate jurisdiction of the
Supreme Court is limited.. I am very much mistaken if there are more than two
Therefore, this preposterous proposition is a preStates where it is not limited.
posterosity of twenty. eight of the States of the Union.
Mr. LippiTT. I hope the question will not be divided. If the first part of the
amendment is stricken out, the second part will not be required. If it is the de-

—

sire of the

—

House, however,

I

withdraw the objection.

The Chair then stated that the question would be upon the first portion of the
amendment offered by the gentleman from Santa Barbara, (Mr. Noriego,) which
was

taken, and the result

was ayes

15, noes 16.

a
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motion, there was a re-count, and it was decided by ayes 17, noes 18.
motion, Mr. Semple and Mr. Hoppe were appointed tellers, and the question
being again taken, it was decided by ayes 18, noes 17 so the first portion of the
amendment was adopted.
The question was then taken on the latter portion of the amendment, and it was

On
On

—

adopted.
The question recurring on the section as amended,
Mr. Norton moved to strike it out, with the intention of moving a section in
It was of no use in its present form.
its place.
Mr. LippiTT. I would suggest to my colleague that he reserve this motion till
the final action of the House.
Mr. Norton. I would rather see the motion prevail here. I wish to strike
out the section as it stands, with the intention of offering it as it originally stood.
Mr. Jones. I rise to a question of order. I do not believe the gentleman has

any such right under the rules.
Mr. LiPPiTT. The object of the gentleman cannot be attained in that way.
Mr. Brown. I am not surprised at the excitement this question has made.
The interests it effects are important to two classes in this House the one are
going to be deprived of very important employment or greatly benefited by the de;

cision

;

and the other must of course pay the

The Chair

profits.

exactly in order to charge any gentleman or class
of gentlemen on this floor with personal motives,
Mr. Brown. I do not wish to be understood in that way. Perhaps my mode
of expressing myself is not as distinct as it might be. There is an interest
did not think

it

—

and whenever we take an integeneral interest in the decision of this question
rest in any question, I think our views are apt to be tinctured in some degree by
our profession or employment. 1 hope I shall not be considered as impugning the
motives of any individual or class, by advancing this principle.
There are private
interests which affect every man to some extent.
I consider this a question which
involves these interests.
Those who have made the law their study, and who gain
their living by it, have opinions influenced, no doubt unconsciously, by the interests of that profession.
Others form different opinions based upon different considerations.
The question is one of very great importance. The experience of
fifty years has shown me that lawsuits are unprofitable to the litigants
they are
usually attended with costs, loss of time, ill feeling, and many other evil results to
both parties.
It is well, therefore, in my opinion, to embrace such features in our
judiciary system as will operate as a check upon litigation.
I conceive that it is
not to the benefit of the community that these decisions should be carried from
court to court at their expense.
The community must suffer for it in the end, for
whatever retards or diminishes the productive industry of the poeple individually,
must operate to their disadvantage as a body. I am opposed to the principle of
holding out inducements for appeals in every petty case that may arise.
Mr. Vermeule. I would ask the gentleman if he does not see here in this
body some lawyers who are in favor of, and some against the amendment. There
certainly appears to be as much division of opinion among legal gentlemen as
among others in this question, so that they cannot be justly charged with having
their own interests in view.
Mr. Brown. I do not intend to be understood as making that charge. I said
that the views of all men are tinctured more or less by the character of their employment.
Mr. Vermeule. I am perfectly satisfied with the gentleman's explanation.
Lawyers are a very useful body of men, and when this Constitution goes forth to
the world it will be greatly indebted to them for the part they took in its formation.
Mr. Price. I am gratified with the result of the vote upon this amendment. I
am satisfied that it is important to check appeals. The restriction I think is a
just and proper one.
I have seen the greatest injury result to parties from these
;

;
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appeals in small cases.
In relation to the influence spoken of here, of the rich
over the poor, in controlling the decisions of the magistrates' or lower courts, I do
I have seen quite the reverse
not believe it has any existence.
my experience
has been, thai the rich man never had the chance in the lower court that the poor
man has had. The poor man appears there with (he sympathies of the community ; and the jury and the court consider the ability of the one to pay, and the inability of the other to lose.
I know that wealth is a very powerful inducement, and
but I consider
I believe it controls the judgment of the courts in many cases
when these magistrates are elected by the people themselves, as provided in this
Constitution, that no improper influence can be brought to bear against the poor
man and particularly in California, where there is to be a greater equalit'- of
wealth than in any other State of the Union. I trust, sir, that the amendment will
be engrafted permanently upon this Constitution. I believe it is of vital importance to the well. being of the community, and I hope that, upon reflection, my
colleague (Mr. Norton) will withdraw his motion to strike out this section as it
;

;

;

now

stands.

Mr. McCauver. I hope the House will not strike out the provision which we
have adopted. I have nothing to say as regards the impugning of the motives of
but I can say this
that in almost every case of litigation which I
the lawyers
ever had in my life, I was persuaded by the counsel that I would succeed if I took
an appeal to the Supreme Court. The counsel almost invariably persuades the
party complaining that he will gain his suit by an appeal, and when the matter
comes up before the court, he usually finds himself defeated. The claimant is of
course disposed to believe in the justice of his own case, and suffers the appeal to
be taken, to his ruin. I think it is the duty of this Convention to protect the community against this abuse.
I do not believe there are lawyers here that have any
but so far as I have been concerned in litigation, I have
such object in view
always found it the case that the counsel advises this course and as one of the
citizens of the community, and as a guardian of the interests of those who sent me
Whenever the yeas
here, I believe it to be my duty to support this restriction.
be
to
record
vote
favor
are
called,
will
proud
of it.
nays
I
my
in
and
Mr. Shannon. I have heard some curious arguments brought forward on this
I have heard distinctions drawn between one class of the community and
subject.
between one
another I have seen lines drawn between the rich and the poor
and
another
personal
allusions
made
thrown
and
back.
profession
I think, sir,
possible.
brought
to an end as; soon as
I
that a debate of this kind ought to be
see no cause for such distinctions here and I thank my friend from San Joaquin
(Mr. Vermeule) for meeting them, so far as the profession to which I belong is
Still, Mr. Chairman, I must oppose the motion of the gentleman
concerned.
(Mr. Norton) to strike this section out, without any reference whatever to rich
to the inability of the poor man to carry his suits up to the ultimate trior poor
I am in favor of including this provision
bunal, or to the ability of the rich man.
upon what I regard as a principle of common justice. It is a very proper and neI do not think it is right, that every petty suit, from five dollars
cessary limitation.
up, should go through two or three or four courts, and go before the Supreme Court,
You will find that the
for the grave consideration and discussion of that tribunal.
decisions of the justices of the peace, made immediately at home, close by the
doors of the parties concerned, where the facts are known, are generally correct.
I am perfectly willing to leave these petty suits to be settled by these decisions.
They have the right of appeal to the District Court in cases of errors of law. For
these reasons, I shall vote in favor of the amendment of the gentleman from Santa
Barbara, (Mr. Noriego) and against the motion of the gentleman from San Francisco (Mr. Norton) to strike out the section.
Mr. Price. I wish to place one view before the House, and it is this that, in
my observation, the court of last appeal always feels a higher responsibility in its
decisions, and is more likely to be correct than where appeal is made in the lower
:

;

;

;

;

;

;

;

;

:

—

:

:
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It has a higher responsibility and generally gives better satisfaction, because its judgments are made up with greater deliberation and care.
Mr. Crosby. One word. I think the profession will bear me witness that the
gentleman's experience has proved entirely contrary to theirs. If any influence
is brought to bear upon these courts, it is generally upon the court of last resort.
An inferior court is always tenacious of its decisions, and takes care that these decisions are made so that they will not be reversed.
Mr. Jo>Es. If the motion to strike out prevails, no part or portion of the section
can hereafter be introduced. Now there are various parts of this section necesHow will the House proceed then, if the
sary to the judicial system proposed.
motion to strike out prevails ]
Mr. Norton. I withdraw the motion for the purpose of putting and end to this

courts.

debate.

The

fourth section, as previously

amended, was then adopted,

viz

Sec. 4. The^ Supreme Court shall have appellate jurisdiction in all cases when the matter in dispute exceeds $200, or concerns the legality of any tax, toll, or impost, or municipal fine, and to
And the said court, and each of
all criminal cases amounting to felony, on questions of law alone.
the justices thereof, as well as all district and county judges, shall have power to issue writs of
They shall also have power to
habeas corpus at the instance of any person held in actual custody.
issue all other writs and process necessary to their appellate jurisdiction, and shall be conservators
of the peace throughout the State.

On motion of Mr. Lippitt, the Committee then rose, reported progress, and
had leave to sit again,
Mr. NoRiEGO expressed a desire to have a recess until 7 o'clock, in order that
the translator might have an opportunity of translating the report now before the
House.
Mr. Hill alluded to the fact that several members spoke of leaving in the next
steamer tor the southern districts, and that it was desirable to get through the business of the Convention before its arrival.
Mr. BoTTs hoped no such consideration as that would influence the House in its
v

\

action.

The Chair expressed the opinion that it was highly improper for any member
or any delegation, to talk about abandoning their seats until the object for which
the people sent them here was accomplished.
It was to be hoped that the subject
would not be alluded

On

to again.
motion, the House then adjourned

till

7 o'clock.

EVENING SESSION, 7 o'cLOCK

On

P.

M.

motion of Mr. Crosby, the House resolved itself into Committee of the
in the chair, on the report of the Special Committee on the

Whole, Mr. Lippitt
Judiciary.

Sections
Sec.

5.

five

The

and

six

were then adopted, as follows

State shall be divided by the

first

Legislature into a convenient

number of districts,

subject to such alteration from time to time, as the public good may require; for each of which, a
district judge shall be appointed by the joint vote of the Legislature at its first meeting, who shall

hold his office for two years from the first day of January next after his election; after which, said
judges shall be elected by the qualified electors of their respective districts at the general election,
and shall hold their office for the term of six years.
Sec. 6. The District Courts shall have original jurisdiction in law and equity, in all civil cases
where the amount in dispute exceeds $200, exclusive of interest. In all criminal cases not otherwise provided for, and in all issues of fact joined in the Probate Court, their jurisdiction shall be
unlimited.

Section seven being under consideration
offered to amend by inserting after the word "election " and
"
before the word
of," the words " by the people."
Mr. GwiN. Will the gentleman provide that sheriffs and coroners shall also be
elected by the people ?

Mr.

McDouGAL
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M cDouGAL.

Mr.

Most assuredly.

I

propose that the Legislature shall provide

by the people.
the proposition of the gentleman

for the election of all officers of their courts

Mr. Shannon.

I

would ask

if

is

not provided

some other part of the report of the Committee ?
Mr. Norton. The Committee supposed that it was a necessary inference that
It was not thought necessary to insert the
the election would be by the people.
for in

words, but

The

I

have no objection

section as amended,

to

them.

was then adopted,

viz

:

Sec. 7. The Legislature shall provide for the election, by the people, of a clerk of the Supreme
Court and County Court clerks, district attorneys, sheriffs, coroners, and other necessary officers,
and shall fix by law their duties and compensation.
County clerks shall be ex-officio clerks of the
District Courts in and for their respective counties.

Mr. Norton. I would now state that the majority report contains the remainder of the sections nearly word for word, commencing at the eighth section.
Sections 8, 9, 10, 11, 12, 13, 14, 15, and 16, were then adopted without debate,
as follows
:

Sec 8. There shall be elected
who shall hold his office for four

in each of the organized counties of this State,

He

one county judge,

County Court, and perform the duties
The county judge, with two justices of the peace, to be designated
years.

shall hold the

of surrogate or probate judge.
shall hold Courts of Sessions, with such criminal jurisdiction as the Legislature shall prescribe; and he shall perform such duties as shall be required by law.
Sec. 9. The County Court shall have such jurisdiction in cases arising in Justices' Courts and
in special cases, as the Legislature may prescribe, but shall have no original civil jurisdiction, except in such special cases.
Sec 10. The times and places of holding the terms of the Supreme Court and the general and
special terms of the District Courts within the several districts shall be provided for by law.
Sec 1 1. No judicial officer except justices of the peace, shall receive, to his own use, any fees,
or perquisites of office.
Sec 12. The Legislature shall provide for the speedy publication of all statute laws, and ol such
judicial decisions as it may deem expedient, and all laws and judicial decisions shall be free for
publication by any person.
Sec 13. Tribunals for conciliation may be established, with~«uch powers and duties as may be
prescribed by law; but such tribunals shall have no power to render judgment to be obligatory on
the parties, except they voluntarily submit their matters in difference, and agree to abide the judgment, or assent thereto in the presence of such tribunals, in such cases as shall be prescribed by law.
Sec 14. The Legislature shall determine the number of justices of the peace to be elected in
each county, city, town, and incorporated village of the State, and fix by law their powers, duties,
and responsibilities.
It shall also determine in what cases appeals may be made from Justices'
Court to the (^unty Court.
Sec 15. The justices of the Supreme Court and judges of the District Courts, shall severally,
at stated times, during their continuance in office, receive for their services a compensation to be
paid out of the treasury, which shall not be increased or diminished during the term for which they
shall have been elected.
The county judges shall also, severally, at stated times, receive for their
services a compensation to be paid out of the county treasury of their respective counties, which
shall not be increased or diminished during the term for which they shall have been elected.
Sec 16. The justices of the Supreme Court and district judges, shall be ineligible to any other
office during the term which they shall have been elected.

by law,

Mr. Ord then moved the following as section 17, viz
Sec 17. Judges shall not charge juries with respect to matters of
mony and declare the law.
:

fact,

but

may

state the testi-

Mr. BoTTs. I presume the object of the gentleman is to prevent a custom
which I understand prevails in some portions of the world to prevent the judge
from arguing the case before the jury in what is commonly called the summing up.
If that be the object, I think it is wholly defeated by the amendment as it now

—

because, if the judge is permitted to state the testimony, he can state it
It sometimes hapexactly in that objectionable way which it is intended to avoid.
pens that, the judge, in summing up the testimony, takes advantage of this privilege
to become a party to the suit before the court.
I do not know that such a practice is common in our own country, but it is in England, and is a very reprehenThe judge may give to
sible one.
I think great injustice may proceed from it.
stands

;
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the jury that prejudiced view of the case which may bias his own feelings on the
subject
and I think it vejy proper that one in his high position should not be allowed to exert that influence one way or ihe other. If this practice is carried out,
;

to know what is the opinion of the judge to ascertain
I think the proposed section should be amended
the opinion of the jury.
The jury hear
so as to prohibit the judge from making any statement of the kind.
the testimony, and know as well as he does what it means.
it

would be only necessary

what

is

Mr Ord.

The proposed section is taken from the Constitution of Tennessee.
rather difficult to distinguish the difference between stating the facts and reIt is usual for the judge to slate that such and such
capitulaiing the testimony.
It is

The amendment prevents him from making such a stateare the facts proved.
ment to the jury he merely states what is the testimony. I accept the suggestion
Let the judge merely state or expound the law.
of the gentleman.
Mr. Sherwood. I hope no such amendment will prevail. Juries are differently constituted in some cases all are well informed men; in other cases a portion of the jury are not so well informed.
In the highest bodies upon earth, there
are men of genius who have carried away the majority by the influence of their
eloquence.
It is said that when Fisher Ames made his celebrated speech upon
the treaty between John Jay and the British Minister, a member who took part in
the opposition, moved an adjournment of the House, from the fact that the impression
made by the speech was so strong that the House could not come to a just decision at
;

;

There are men of talent in the legal profession who maybe employed
upon both sides of the case. They may leave doubts upon the minds of the jury
both as regards the law and the facts.
It is necessary, therefore, that there should
umpire,
who should state the facts as adduced in the testimony, as
be an impartial
well as the law.
Leave the jury to decide upon the facts but leave the judge at
liberty to state them as they appeared in the testimony.
I never knew a judge
who attempted to re-state facts in his court, proven by creditable witnesses, where,
if he made a mistake, the opposite counsel did not correct him.
The minutes are
kept by the counsel.
If the judge makes a mistake, it is at that moment corrected.
There is no fear that this umpire will give a wrong statement to the jury. After
one, two, or three able and eloquent counsel have addressed the jury for many

that time.

;

hours, I think it is very proper that the judge should re-state the facts as presented
in the testimony, leaving the jury to form their own conclusions.

Mr. GwiN. The gentleman (Mr. Ord) mentions the Constitution from which
he got this section. I am a native of that State, and have some knowledge of the
manner in which the section got into that Constifution. It originated from the
acts of two of the judges.
They were impeached on the very charge of having
abused the power of making charges to the jury. The case involved the State in
great expense, and caused great excitement throughout the country.
I look upon
it as a most important provision, and I hope it will be adopted.
Mr. Tefft. I think if the gentleman from Monterey (Mr. Botts) would discriminate between the words charge and declare in the section, he would arrive
at diflferent conclusions.
I hope this provision will prevail.
I do not desire that
the judge should have power to charge juries, but that he may have the privilege
of declaring to the jury the law and the facts.
It would be a singular feature in
this Constitution to declare that he should not have that power.
Declaring the
facts is a very different thing from the old system of charging the jury, or requir•:

ing the jury to find a certain verdict.
The section as it stands I conceive to be
perfectly proper, and shall vote for it.
Mr. Norton. I am opposed to the amendment of the gentleman from Monterey, (Mr. Botts.)
I consider that it takes away from the judge the power which
he must necessarily possess, if he charges the jury at all. That there have been

who have abused

this power is true.
Many gentlemen, I presume, upon
have seen instances of it but, sir, it has been customary during all time
judges to have this power of charging the jury.
It is necessary after the tes-

judges

this floor,
for

;
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timony has been discussed and presented in various aspects by the counsel, that
the jury, in order to deliberate upon the subject, and come to a proper understanding, should have from the judge upon the bench, a clear and succinct statement of
the whole case, together with his opinion in regard to the question of law involved.
It would be almost impossible for the judge to declare the law and charge the jury,
unless he is at liberty to refer to the testimony.
I agree with the gentleman from
Monterey as to the propriety of prohibiting the judge from becoming a parly in any
but I am opposed to taking away from him the right of referring to and
case
This, I believe, is all the gentleman wishes to get at; that
stating the testimony.
the judge shall be inhibited from arguing upon the testimony.
He may, in his
charge to the jury, state that such a witness swore so and so, and go on to state
the testimony and then leave it to the jury to decide upon the weight of that testimony
but the judge shall not himself argue the case upon the testimony, and
decide what has been proved and what has not been proved.
As far as that, I am
willing to go wifh the gentleman, but no further.
When you take away the entire
power of the judge to state what the witness swore to, you take away the whole
power of charging the jury upon matters of law, because he cannot do that with;

;

;

out incidentally referring to the testimony.

Mr. BoTTs. Every lawyer and every gentleman understands, that in all cases
arising in courts of law, there are questions of two distinct and separate characters ;
one concerning the law, and the other concerning the facts ;^ and as I understand
a most wholesome and useful division of these two points that is geneIt has been the object of the great common law of England to
separate these two subjects, so divisible in their nature, and turn them over to the
consideration of two distkict and separate tribunals
the judge to
if I may so say
decide the law, and twelve unlawyered men to decide the facts
and the opinion
of the common law is, that the jury are better judges of the facts than he who sits
upon the bench
that twelve men are more competent to judge of the facts than
any one man can be
and that the law and the facts are distinct and separate
things.
It is an invasion of this principle whenever the judge undertakes to judge
the facts
he invades the principle as much as if the jury should express an opinIt is against this invasion of the principle that I contend.
ion upon the law.
The judge should not have the right to express an opinion upon the facts. Here
it is proposed that, in accordance with a very bad custom that prevails across the
water, that the judge shall give his statement of the facts to the jury; in other
words, his view of the facts.
I ask if this House is willing to sanction such a prinWhat can it avail ? If the judge gives a correct statement of the facts, it
ciple.
must be mere a repetition of the statement of the witnesses. Have not twelve men,
with twenty four ears, heard as much as any one man can hear with two ears?
Have they not already heard the testimony? listened to it as attentively as ever
What, then, is the object of this proposition, unless it be to permit
the judge did?
the judge to lend his coloring to the facts.
Gentlemen admit that to be improper.
Why then, give an improper power to the judge ? But, sir, is it true that the judge
cannot lay down the law without referring to the particular facts in the case, or
without expressing an opinion upon what facts have been proved to the jury ? If
you will only put me on the bench, with all its influence, and permit me to instruct
the jury upon what facts have been proved upon the trial, I will venture to assert,
Perthat in nine cases out of ten, the jury shall bring in just the verdict I wish.
mit me to state the facts, sir, and you give me the power to mould the verdict to
The gentlcnan (Mr. Norton) admits that the judge may do this that
suit myself.
he has that kind of influence, and that it is most improper that he should exercise
Such is
it ; but he says he cannot exercise it in making a statement of the facts.
Certainly, to repeat
not the case the gentleman does not sustain the argument.
the words of the witnesses verbatim, cannot be the object of the gentleman, for
I hope it will be
that would be a most useless as well as impracticable provision.
the pleasure of the House to render the section even more valuable than it is, by
it,

sir,

it

is

rally recognized.

—

—

;

;

;

;

—

;

;
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which opens the door to enter on the subject of facfg
jury the unbiassed and uninfluenced judges of the facts, and

strlkin<^ out that portion

at all, leaving the

of

it

leaving to the judges the question of law.
Mr. Sherwood. 1 agree with the, gentleman that the jury should have an unbiassed and uninfluenced statement of the facts and if there is any person who can
He is heard, not as the prisgive to the jury such a statement, it is the judge.
oner or defendant on the one side, or as the prosecutor or plaintiff on the other
he is the impartial umpire of the law, selected by the State. He is influenced by
no possible prejudices and when he states facts to the jury, the gentleman from
Monterey knows very well if they are not to the letter true, he is immediately interrupted by the counsel upon the side against which his statement appears he is
Corrected on the spot, and the jury have no misstatement from the judge, because
all the facts are before them and the counsel, as well as before him.
The memjury
upon
their
the
and
of
the
is
brought
back
to
facts,
minds
no
ory
false impression is left hut if you deny to the judge any such power, if you prevent him from
reciting the facts, what is the result?
I need not go further than the members of
this body to prove what would be the result, in reading the journal of this ConvenCan we all remember, even from day to day, the proceedings of the previous
tion.
day ? and gentlemen here are considered to be intelligent, educated men, with good
memories.
Much less can you suppose that every jury in the State ran remember the proceedings of a whole trial, four or six days, when they have not pen,
ink, and paper before them, to note the lengthy discussions and objections interlarding the evidence of the witnesses.
If you refuse to this impartial umpire a recital of the facts after a long trial, and after the eloquent speech of the District
Attorney, you probably send an innocent man to the scaffold.
I think it is but justice to the prisoner at the bar, that the judge should recite the facts, and (hen charge
the jury as to the law alone, leaving it to the jury and the counsel to determine
whether he stated them fairly or not.
Mr. Hastings. I feel disposed to sustain the amendment of the gentleman
from Monterey, (Mr. Botts.) I am led to this course from the fact of the many
abuses I have witnessed, which it is the design of the amendment to prevent. It
has been argued that the court cannot lay down the law without a direct or indirect alls^sioii to the facts.
Let us first determine what is the duty of the court. Its
duty is to declare what the law is.
The judge has nothing to do with the facts or
the testimony it is the business of the jury to take them into consideration.
If he
is permitted to state the testimony, he necessarily lakes the place of counsel, because the testimony is the very thing about which the counsel is contending.
The
legitimate power of the judge is the law ; he should never be permitted to interfere with the tacts.
I shall therefore support the amendment.
Mr. Shannon. It seems to me this is bringing up an old time-honored question.
The gentleman from Monterey (Mr. Botts) argues principally upon the assumpthat he will be in fact rather a
tion that the judge will not be an honest judge
poor sample of an impartial umpire.
He also urges strongly the adoption of this
amendment on the ground that i( would be easy for him, as a judge, having the
right to state the facts to the jury, to change the. opinions of that jury.
I am perfectly willing, Mr. Chairman, to accord to the gentleman the high opinion which
he seems to have of his own ability, but I think this position goes rather to defeat
his own argument.
The jury can resist the arguments of the counsel they are
proof against the eloquent appeals of the counsel but they cannot resist the statement of tacts by the gentleman from Monterey. They are honest enough for every thing else
but when it comes to the statement of the judge, their honesty
takes flight.
They are completely carried away by the ability of the gentleman
from Monterey. Their integrity of character is destroyed altogether when he
pronounces his statement.
Up to that period, they have been honest men, with
a good reputation in the community, but they are now overcome by the seductive
coloring given to the facts by the gentleman from Monterey.
Now, Mr. Chair**
;

;

;

;

;

;

;

—

;

;

https://www.archive.org/ [Interent Archive - a nonprofit digital library
238 offering free universal access to books.]

man,

I

regard this feature in
think

this

system as necessary and proper, and

I

hope

it

precisely the feature which will best maintain the
independence and impartiality of juries.

will be ratained.

I

it

is

Mr. Vermeule. I hope this amendment will prevail that, in the Constitution
of this State, judges may be prohibited from charging juries as to the facts
that
If our judges, who are presumed
their powers may be limited to declaring the law.
to be men of superior minds, have not such a degree of integrity as to enable them
to declare the testimony without giving it a prejudicial coloring, your counsel canYou may not have a watchful counsel. ! prefer having this
not check them.
;

;

check in the Constitution.
Mr. BoTTS. I would just ask you, Mr. Chairman, if the observations of the
gentleman from Sacramento (Mr. Sherwood) do not convince you as to the effect
which this power given to the judge would have upon the testimony and it is this
that, in the event of a feeble counsel on one side, and an able attorney for the
commonwealth, the whole influence of the judge might be brought to bear against
Suppose you have an indifferent atthe prisoner; or you may reverse the case.
torney for the commonwealth and the best ability that can be procured for the prisNow, sir, I have but one word more to add with
oner, justice may be defeated.
respect lo this time-honored custom.
I do not consider that w^e are to adopt every
thing that has been customary with our ancestors for four or five thousand years
past.
There was a circumstance that occured once in a certain county of Virginia
As it was related to me, it will illusI believe it was Culpepper county.
trate this principle.
It was there the old time-honored custom to carry corn to
mill, with the corn in one end of the bag, and a very large stone to balance it, in
the other.
A gentleman from a more civilized part of the world, meciing a boy
on the road under such circumstances, and understanding what was the object in
carrying the stone in the bag, suggested to him the idea that it would be perhaps
as well to throw out the stone and divide the corn, putting an equal quantity in
each end of the bag. The iad was forcibly struck with the argument he did so
divide the corn
and then he returned to his father, and suggested to him the improvement which he had learnt. The old gentleman gravely deliberated upon it
this is a breach of the old
at length he shook his head and said
for some time
it may all be very well, but we don't know
time-honored custom
we had better
stick to the old custom, which has been well tested by the experience of our forefathers.
So he sent his corn to the mill with the stone in the bag as usual.
Now, sir, this is the eflect of your time-honored customs. Let us lay aside these
if these customs are
prejudices.
Let us consider the bare merits of the case
The custom of permitting
if they are bad, discard them.
good, preserve them
judges to charge tl^e jury, if it be a time-honored custom, it is a very bad one, and
:

;

—

;

;

:

;

;

;

-

;

;

should be discarded at once.

Mr. Sherwood. I beg the indulgence of the House for one remark. I do not
certainly it must have been a
in what court the gentleman has practised
different court from any I have ever been in.
I agree with him, that we are not
to take every thing because it is old, although the gentleman the other day, urged
upon the Convention not to infringe upon the time-honored usage in regard to the
habeas corpus. I go with him in discarding all usages that are not beneficial in
the judgment of the Convention.
He says that the case I adduced is an argument
on his side of the question
that an eloquent attorney and a weak counsel tor the
prisoner might produce the conviction of the prisoner.
This seems to me rather^
He reverses the case, and supto prove the necessity of an impartial umpire.
poses that the counsel for the prisoner is ar) able man, and that the District Attorney is a weak man. Then, sir, it requires, to further the ends of justice, a succinct and clear recital by the judge, to bring the facts before the minds of thejury.
As
In either case, the counsel have the right to object to the charge on the spot.
to the amendment of the gentleman who sul>mits the proposed section, (Mr. Ord,)
that the judge shall charge only as to the law, leaving the facts to be decided by

—

know

;
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the jury, there can be no dispute.

a custom so time-honored, that even the
gentleman from Monterey, (Mr. Botts,) who may be opposed to some time-honored
That the judge shall charge as to
usages, cannot deny that it should be adopted.
It is

the law, not as to the facts, and that the jury shall decide upon the tacts,
ciple which, I believe, is now commonly recognized.

is

a prin-

Mr. DiMMicK. I am opposed to introducing into our Constitution sections
which are more properly matters of legislative action. Our object is to establish
in this article a fundamental judiciary system, and it is not necessary that we incorporate these trivial incidents which belong to the statute books of the State, or
I am not opposed to time-honored customs or old
the books of the common law.
to
see
desire
Because one or two
them
in
their legitimate places.
but
I
laws ;
the
violation
seen
evils
of
these
rules
of law
resulting from a
because
States have
one or two of their judges have been impeached, and an excitement has has been
is that a reason why we should adopt them here.
produced among the citizens
I
do not believe that any danger can arise from permitting the law to stand as it is.
For this reason, I shall vote
If there is, the Legislature can provide the remedy.
against both the proposed section and the amendment.
The question was then taken on Mr. Botts' motion, and decided in the negative.
The 18th section, as submitted by Mr. Ord, was then adopted.
Mr. Crosby. I should like to offer another section to come in last; that the
common law shall be the law in all cases not otherwise provided for.
Mr. Norton. This question will give rise to a great deal of discussion. It
can come up under the miscellaneous provisions.

—

—

Mr. Crosby.

The

I

withdraw the amendment

for the present.

18th section of the report of the Committee

The

Sec. 18.

prosecutions shall be conducted in the

name

was then adopted,

as follows

"The

people of the State of California," and
and by the authority of the same.

style of all process shall be,

:

all

On motion, the Committee then rose, and reported the article on the Judiciary,
which, on motion, was laid upon the table.
On motion of Mr. Gwin, the House then resolved itself into Committee of the
Whole, Mr. Lippitt in the chair, on so much of the report of the Committee on
the Constitution as relates to " Miscellaneous Provisions."
The first section thereof being under consideration, as follows
:

Sec.

1

.

Pueblo de San Jose, which place
Government until removed by lav^r: Provided^ however, that twothe members elected to each House of the Legislature shall concur in the passage of

The

shall be the

thirds of all

session of the Legislature shall be held in the

first

permanent

seat of

such a law.

»

Mr. FIalleck offered the following as a substitute
The first session of the Legislature under this Constitution shall
:

be held at Monterey, and the
permanent seat of Government, which shall be the Pueblo de San Jose,
unless otherwise directed by a majority of all the members elected to each House of the Legislature.

subsequent sessions

at the

as a sort of compromise.
By this amendment, the
first session of the Legislature under this Constitution is to be held at this place,
and the subsequent sessions at San Jose, which, is to be the permanent seat of
Government until otherwise directed by the Legislature. If the first Legislature
should meet in the latter part of November or in the early part of December, as
proposed by many, it would be difficult for the people of San Jose to provide, at so

Mr. Halleck.

I offer this

early a date, a suitable place for that body to meet in ; whereas, this entire building, I am authorized to say, is placed at the disposal of the Legislature for that
purpose ; and there are other buildings in Monterey which are suitable as public

and which will be occupied as such until the capital is moved from this
place.
I think, moreover, that the friends of the removal of the capital to San
Jose, ought to have a little consideration for Monterey, and not take it away instantThey should at least give us time to prepare for the change. This place has
ly.
been the capital of the country, with the exception of a few years, ever since 1781
and to provide for the instant removal from the old capital of the country by so
offices,

;

-
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SUItimal'y a process as this, requires at least some consideration.
It is true, that
the accommodations in Monterey, from circumstances entirely beyond the control
of the inhabitants, for the members of this Convention, have been very scanty, but
that difficulty will be remedied between this and the latter part of November.
I
think the friends of the removal of the capital, and especially the delegates from

San

Jose, ought to be content that the next session of the

first

Legislature will go

to the place designated in the resolution as the permanent capital of the State.
For these reasons, I hope the substitcite may pass ; and that it may even receive

the approval of the members from San Jose themselves.
If the members from
Monterey are willing lo unite with them and vote for the removal to that place of
the capital after the first session of the Legislature, I think they should show us a

encouragement. Moreover, the records and archives of the Government are
at this place, and they cannot be removed until after the new Government goes
The existing Government cannot remove, according to the laws of
ito operation.
California, any of its offices or papers until the capital shall be changed by law,
and the capital cannot be changed until after the Constitution goes into effect
so that if the first Legislature meets at San Jose before the organization of the
new Government, (and I suppose very probably the new Government will go into
operalion on the first of January next,) it will meet at a place distant from the pubWithout inteiy^ing to delay the House by any discussion, I hope,
lic archives.
little

—

for these reasons, that the substitute will prevail.

Mr. DiMMicK.
Halleck ;) but, sir,

deeply sympathise with the gentleman from Monterey, (Mr.
do not agree with him in his argument.
Monterey is at one
side of the geographical centre of the country
far distant from the centre of population.
son)e sixty
If the seat of Government has been here since the }ear 1781
years— Monterey having enjoyed that privilege during that long period, is it any
Because she has had the privilege
reason why she should have it still longer.
The gentleman's agument amounts
for a long time, must she continue to have it?
that, if a thing has been wrong for a long time, it should con*
substantially to this
tinue to be wrong.
I say, sir, let the capital be put at its proper place at once ;
The gentleman from Monterey
let it be where it is designed to be permanently.
Very well. We have a
says, here is a building which he is at liberty to offer.
building at San Jose too, strange as it may seem ; and we hopft" to have more;
and if this Legislature is to meet there, I am authorized to say, by the people of
I do
the place, that a room shall be furnished free of expense, as good as this.
not rise here to complain of the building or accommodations in Monterey, but simply to statethat the people of San Jose have offered a suitable building and the
best accommodations the place can afford, to the first Legislature.
Mr. Dent. I rise to a rule of order. I do not believe any proposition of this
kind has been received by the House.
Mr. DiMMicK. I would not have stated it unless the gentleman from Monterey
(Mr. Halleck) had rendered it necessary by his statement.
Mr. Halleck. I would ask the gentleman if this is merely held out as a bribe ;
that the citizens of San Jose will do this now, but not hereafter ?
Mr. Dim uicK. I am not prepared to say that the people of San Jose have offered a bribe as yet ; but they have offered between twenty and thirty acres of
ground as a site fior the State capitol.
Mr. Halleck. I did not consider it as a bribe offered for the first session.
Mr. DiMMicK. No, sir, nor for any session. The building to be occupied as
a capitol now, will be completed in time for the first session. I am authorized to
say that it will be ready, free of expense, for the accommodation of the Legislature
for the first session, no matter when it meets, whether in November, December,
The gentleman
so there is no excuse as to the shortness of time.
or January
seems to think the delegates from Monterey deserve some return if they vote with
The time was when, if such a proposition had been
the delegates from San Jose.
made, it might have been acceded to, but it is now too late. If the capital is not
I

I

:

—

—

—
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moved there

ihe

first

will do a year or

session, I

am

not prepared to say

what the people of San Jose

two or three years hence.

Mr. HoppE. I deem it only necessary to make a few observations relative to
I feel somewhat interested on account of my constituents,
the seat of Government.
and will offer but a few plain statements. Every gentlemen will, of course, judge
In the first place, for the
for himself as to the advantages of the proposition.
satisfaction of the Convention, I will present to them a plan of the Pueblo
The whole square for the capitol, should it be located there, conof San Jose.
It embraces sixty lots, and the same description of
tains thirty-one or two acres.
property is selling at this lime for a thousand dollars a lot in that neighborhood.
The town of San Jose, by a resolution of the 8th of September, unanimously resolved to appropriate that square to the State of California, provided the capital
was moved from Monterey there at the first session of the Legislature. I present
also to this Convention a plan of the house, now nearly completed, built by my
This house is seventy feet in length, which is nearly
friend Don Pedro Sansevane.

equal to tHis

;

thirty-five feet in width, nearly ten feet

The

wider than

this

;

and twenty-

same as this. It will be completed iu
Another consideration which is more striking than any that I have
four weeks.
that San Jose is the geographical centre between the northern
presented is this
and southern parts of the country. By reference to Disturnel's map of Oregon and
California, you will find that it is four degrees and forty minutes north of San Diego,
one

feet high.

front is precisely the

:

and four degrees and forty minutes south of the forty-second degree of north latiwhich throws it exactly in the centre. It is desirable that the seat of Government shoijld be in the central part of the State. Monterey is fifty-two miles
Another consideration we must suppose that the native
south of the central line.
Califbrnians in the south will have their members in our legislative halls, and I
think they would choose at once San Jose in preference to any other point, from
the fact there are a number of native Californians there, and it would be more
agreeable to them to be among their countrymen and relatives.
I presume the
mind of every member of this house is made up that it is the proper place. A
moment's reflection will convince any gentleman who is in doubt that San Jose is
the most eligible and advantageous point.
Mr. BoTTs. Strange as it may seem to you, Mr. Chairman, and to this house,
member as I am from the district of Monterey, I do not consider that I am instructed
to vote for Monterey.
I consider myself perfectly at liberty to vote for the seat of
Government at San Jose, or any other point of the territory that I think best. I
believe our constituents permit us to vote for the good of the whole territory. When
any gentleman can show me here any good and sufficient reason for removing the
capital of the State from its present location, I declare myself ready and willing
Now, sir, I grant you there have been some tolerably poto vote for that place.
We have had a beautiful map introduced,
tent arguments used here this evening.
But this is not exactly fair; this
a plan of a beautiful building presented to us.
They did not know that
thing has been sprung upon the people of Monterey.
buildings
to
be
drawn.
Sir, if you will wait a
were
to
prepared
and
maps
be
week, I will pledge the people of Monterey to furnish you with one of the most
beautiful architectural specimens of a building you ever saw.
Is it seriously proposed, sir, that you shall remove the capital of the Commonwealth upon such
grounds as this ? Are these the only reasons that gentlemen have to present here
for the removal of the capital of this country?
The gentleman (Mr. Hoppe) does
say something about the centrality of the place.
I thought then he had at length

tude,

:

got to the merits of the question ; but, sir, he touched it only.
Centrality of posiis one great reason.
I do not maintain that there is a great deal of difference

tion

between the

centrality of

San Jose and Monterey

;

but

if

there be a difference at

certainly in favor of Monterey,
I do not want to see maps.
The central
place is that which is most accessable to the greatest number of population.
If
all, it is

it

was on

the extreme verge of the territory, and

16

was more accessible than any

242 library offering free universal access to books.]
https://www.archive.org/ [Interent Archive - a nonprofit digital
That point I beother to the greatest number, it would be the most central point.
It is accessible from the sea
it is accessible by land from
and it is a fact, that this Legislature will not meet
the north and from the south
before you have steamers running from San Francisco to Monterey, and from
Monterey to the ports below. Now, it is very evident that the members from the
lower districts will come in these steamers no man will travel on horseback
when he can get on board a steamer. In regard to the members from the northern
districts, they will find it most convenient to come down in the steamers navigating the bays and rivers to San Francisco, which is the great depot for these veslieve to be Monterey.

;

;

;

What would be

the difference between coming to Monterey or going to San
requires but a day to arrive at either place.
For all these two great
What reason, then, do gentlemen
classes Monterey is infinitely more accessible.
The question is not upon the
give for moving the seat of Government at all?
permanent removal of the seat of Government, for that question is to be left to the
sels.

Jose

?

It

Legislature to determine.

be

restricted to the point of

I

do not

know upon what ground

San Jose.

the Legislature

would greatly prefer that

is

to

be left enDo you not see that, in the constantly recurring course
tirely to the Legislature.
of events, the proper locality will be in one place, and that as railroads and canals
spring up, another more accessible point will soon be in a different place ?
Who
can tell us here what ought to be the seat of Government in this country in one,
two, or three years hence ? In California great changes are produced in a year.
I am opposed to any proposition limiting this Legislature to any point in the terriI am prepared to vote alone for the meeting of the next Legislature, and
tory.
not for a capital, at any fixed point.
Mr. Price. I rise to move an amendment to the substitute proposed by the
gentleman from Monterey, (Mr. Halleck ;) to strike out the word "Mcmterey," and
I think this will be acceptable to the Convention,
insert " San Francisco."
There is now some chance for a compromise. A great deal of sectional and local
I am not authorized by my constituents to
feeling has arisen on this question.
offer a lot of ground or a building for the accommodation of the Legislature, but
I know that legislative halls will be furnished by the citizens of San FranciscOy
and grounds upon which to erect a permanent building, if the people of this State
The gentleman who has preceded me (Mr,
see fit to make that their capital.
He tells you that it
Botts) has made a good argument in favor of San Francisco.
is the great centre of navigation; that the vessels from the north and the south
its population and trade being more there than
will be running there constantly
any other part of the country; members of the Legislature while there can attend
the accommodations are better than at any other place in the
to other business
country ; and with a view to the first meeting of the Legislature, whatever may be
the future determination of the people, it strikes me as decidedly the most desiraWhen I first came down here to join this Convention, I had to come
ble place.
in the steamer from San Francisco with sixteen delegates, who had congregated
They were obliged to
at San Francisco for the purpose of coming to Monterey.
come to this remote place, where no other business can be attended to than their
I desire to comproI rise altogether in a spirit of conciliation.
official duties.
mise the difficulty between San Jose and Monterey by locating the capital at San
Francisco, which I believe every gentleman will admit is the most accessible and
I

it

—

;

therefore the most central point.
Mr. McCarver. I am decidedly opposed to the last amendment, and I am not
ought to be carecertain that I can support either of the other propositions.

We

I am opposed
ful that our action upon this subject will be satifactory to the people.
influence
that
it
for
has
too
mercantile
for a
this
much
reason
to San Francisco
:

much

of the subsidizing influence to control the votes
body
too
that
The consideration
the gentleman from San Francisco (Mr.
of members.
Price) brings forward as to the convenience of having the seat of Government
where members can attend to other than their official business, is a strong
legislative

;

there

is
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mind. The people do not elect them to attend to other busiand if they cannot afford to devote
elected for a special object
are
ness.
They
not
run for the Legislature.
better
they
had
I am
object,
that
their time to
Jose,
San
from
to
this
that
capital
the
of
the
fact
Conremoval
:
opposed to the
documents
are
public
here,
the
and
it
may
be
invention has been called here ;
convenient to have them removed ; a suitable building is offered to the Legislature,
already furnished, and with suitable accommodations ; we do not depend upon
•chance ; no additional expense will be incurred we know precisely what the conveniences are and I think, taken altogether, the advantages of Monterey, at least

my

^objection in

;

;

;

I am opposed to locating the seat of Governfor the first session, are very great.
ment, at present, any where. It should be left to the Legislature to locate it in
the Great Salt Basin, or some other place that may shortly be the centre of our

territory.

My

opinions coincide substantially with those of the gentleman
who has just taken his seat and in order to meet the views of that gentleman, I
am requested by my colleague, and other southern gentlemen, to state that the most
have there a most beau-appropriate place for the capital is San Luis Obispo.
tiful Mission, which is at the service of the State.
Mr. Shannon. I have something here which I have no doubt will settle all
I know it involves a principle which must unite one large porthis difference.
I do it, sir, in the same spirit of compromise in which the gention of the House.
tleman from San Francisco (Mr. Price) has moved the insertion of that place in
I give notice that I shall move, at the proper time, to strike out
the amendment.
place, whatever they may be, and insert in lieu thereof, " at
the
the words fixing

Mr. TeffT.

;

We

east of the Sierra Nevada range of mountains, in the Great Basin, as
near to the central point defined in the Constitution as possible."
Mr. Vermeule. In the selection of the seat of Government, or any other act
of -equal magnitude, I think the main considerations are, public necessity and puband to these ends must give way all private or corporate views.
lic convenience

some point

;

am

Pueblo of San Jose as the capital of this country. I
be more accessible, more salubrious in climate, and possessing greater
facilities for the Legislature than any other point near the centre of our territory.
I do not look lightly upon the very liberal donation which the gentleman from San
Jose offers to this Convention; it certainly paves the way for what we require at
a seat of Government. But so far as the first session of the Legislature is concerned, an insuperable obstacle has been presented by the gentleman from MonThe public archives and records are kept here, and cannot
terey, (Mr. Halleck.)
be removed until the Government is organized and adopted. I think that the present agitated state of the country with regard to property, and the necessity of frequent reference to these records, would render such a movement extremely inexpedient.
Besides, I ask you, would it not be more in accordance with republican
usage, to leave the question of the seat of Government to the people, after the first
I

myself

believe

it

in favor of the

to

Legislature

?

Mr. Semple. In speaking upon this amendment, I would barely give notice,
that if Benecia should be substituted as a compromise, I shall feel under the neit.
I am clearly of opinion that the seat of Government should
not be too great a commercial emporium ; and although that may be regarded as

cessity of voiing for

an objection

to

—

Benecia

— inasmuch as

it is

becoming a place of great commercial

members

of this Convention desire to make
Government, I have lots there which the Government can have by
paying for them ; and they can also have a building there very soon, provided they
build it on those lots after they have paid for them.
But I am opposed to the location at San Francisco.
present,
if any location is made, I am decidedly
For the
in favor of the Pueblo of San Jose^
It has many advantages over all others.
In
a very short time we shall have the means of going from Benecia to San Jose in
four hours.
I shall vote against the amendment of the gentleman from San Fran-

importance
it

the seat of

I

will only say, that if the

;
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Cisco,

(Mr. Price.)

I

do not think

certainly have the preference over

it

compromises the question.

San Francisco,

but she

is

Benecia would
to become a

about

place of great commercial importance, which may be objectionable.
I believe
Benecia is the head of ship navigation. It is more easily approached, and affords
greater convenience for vessels than any other point.
It will be remembered that
there is now a ferry boat there
a horse-.boat— and people by land can approach
When we get our steamboats in motion, we will advance rapidly.
it very easily.
Mr. Shannon. Can the gentleman give us any statistics of the various improvements and the number of departures by land and water daily?

—

Mr. Semple. I was just coming to that part of the subject, but I shall reserve
remarks for another occasion.
Mr. VVozENCRAFT. The gentleman proposes Benecia, and states that that remarkable place is the head of ship navigation. Now, sir, it is well known that
Stockton is the head of ship navigation.
It possesses a great many advantages
over Benecia, and I should not be surprised if the future Legislature would locate

my

the seat of

Government there.
You are now debating a very

—

Mr. CoBARRUViAs.

interesting question
where
the capital of California shall be.
I do not believe you can fix upon a more eligible place than Santa Barbara, both because of its eligible position and salubrity
I hope the Convention will take its advantages into consideration.
of climateThe question was then taken on the amendment of Mr. Price to insert '• San

Francisco " instead of •' Monterey," and it was decided in the negative.
Mr. GwiN. I shall vote against the substitute proposed by the gentleman from
Monterey, (Mr. Halleck.) There is not a single man in my district who prefers
Monterey even for the first session. I look upon San Jose as the proper place for
If that is to be the seat of Government, let us have it at
the seat of Government.
I have seen more time wasted on questions of the seat of Government than
once.
perhaps any others. If you leave this open, it will give rise to interminable disI consider San Jose the best location both for the present and the future.
cussion.
The argument, so far as the archives are concerned, amounts to absolutely noIf we have a Government, we will have the archives
thing.
if we have the
We ought to have one seat of Governarchives here, we can have them there.
If San Jose has the advantage over Monterey, and is to be
ment, and one only.
the permanent seat of Government, we should have it there at once.
Mr. Dent. I shall vote for the substitute for two very important reasons the
and the second is,
first of which is, that I am so instructed by my constituents
because I deem it the proper place fjr the capital. I do not believe there is a
single individual within the district of Monterey but who is in favor of having the
capital at this place and I do not consider that their wishes should be overlooked
by their representatives in this Convention. I fully agree with them that this is
In case, however, we should not be able to retain it here, I
the proper place.
sincerely hope the gentlemen who advocate its removal to San Jose, will receive
the proposition of my colleague to have it remain here during the first session of
the Legislature.
I think the reasons which I have urged, are sufficient to warrant me in taking this ground.
The fact that the public records are here, and canGentlemen speak of
not be removed at present, is another very forcible reason.
the upper part of the country as the great central point in regard to population.
It should be borne in mind that the prospects of this district are very promising
that discoveries of gold mines are being made ; and the probability is, that its
mineral resources, when fully developed, will be found equally as attractive as those
The climate is
of the upper portions of country. Population is moving south.
are
than
it
springing up
salubrious
is above, and every day new inducements
more
permanent
this
in
direction.
seat of
If Monterey is not to be the
for emigration
will
at
least, that the substitute of my colleague
be adopted,
Government, I hope
providing that the capital shall not be removed until after the first session of the
;

:

;

;

Legislature.
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Mr. CoBAREUViAs moved to amend, by striking out all after the words *' San Jose."
Mr. Halleck. I have but a few words to offer in relation to the substitute
With due deference to the opinions and remarks of the gentlebefore the House.
(Mr. Gwin,) I would call his attention to one fact. Look
San
Francisco,
from
man
the
different States as made by the Conventions? Did they
constitutions
of
at the
the
capital at the first session of the Legislature, and innot generally provide for
Such has
sert a provision requiring the Legislature afterwards to provide for it ?
been the course of a majority of the States beyond the Rocky Mountains. One
remark more We have everything liere that will be necessary lor the use of the
Legislature, and I really believe we ought not to make the expenses of this Government greater by removing it immediately to another place, where most if not
all the expense would be additional, and where any building erected in the next
two months must be temporary. The Legislature should have time to erect permanent buildings at the place to which the capital is to be removed.
Mr. Vermeule. The only obstacle to my vote in favor of San Jose is removed
by the statement of the gentleman from San Francisco, (Mr. Gwin,) who says we
can get these public documents; and by the admission of the gentleman from
Monterey, who, by implication, does not deny it.
Mr. Hastings. I am in favor of the immediate removal of the seat of Government to San Jose, because it is the most central point. The people of Monterey
have had it here quite long enough unless, indeed, we are to be governed altogether by time-honored customs.
Mr. Prige. As I failed in my effort, I am bound to take sides in this fight one
Under our Constitution the
•way or other.
I am decidedly in favor of San Jose.
State officers are to be elected.
These State officers are to be located at the seat
of Government they must carry their families there they must obtain houses
there, and locate themselves permanently. For a temporary meeting of the Legislature they would have to incur a vast amount of inconvenience and expense to
do this. I think it is the best policy to fix the seat of Government permanently at
:

;

;

;

—

If anything is left at all,
to settle this question for the people at once.
concur with the gentleman from San Joaquin, (Mr. Vermeule,) that every
future change should be left to the people
and if that was the question before the
House, I should certainly vote for it. 1 am in favor of San Jose being permanently and at once the seat of Government.
Mr. Aram. I think that this Convention should decide on some point as the
permanent location for the seat of Government. Judging from the past, we have
illustrations enough to satisfy us of the great importance of locating permanently
In Ohio they located their capital at Chillicothe.
at some central point.
Afterwards sectional divisions and interests grew up they abandoned Chillicothe and
moved it to Zanesville. It remained there a few years, and subjected both places
to great expense, and was a source of great expense to the State.
Afterwards
other interests drew it to the centre of the State, Columbus, where it ought to have
been in the first place. Have we no reason to expect that, unless we select some
central point, we will incur the same expense
perhaps a million of dollars ? It
is very probable that unless we do adopt that policy, and fix it permanently at this
time, we will have to undergo even greater expense and inconvenience than any
of the States have experienced from changes of this kind.
San Jose is the geographical centre of this State ; it has none of the objectionable features of a comBeing further inland than San Francisco or Monterey, it possesses
mercial town.
the additional advantage of greater security in case of invasion.
History records
many instances of the capital of the country being torn down, and the public archives being destroyed.
San Jose is central and salubrious accessible from all
parts of the country and within a very short time there will be small steamboats
plying to the Embarcadera, which is within six miles of the town.
Maps of the
plan of the town have not been exhibited here for show—-it is a reality.
And let
me tell you that Washington square is now composed of some sixty lots that would

this time
I fully

;

;

—

—

;

246

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]
sell for a thousand dollars apiece.
I feel perfectly confident that San Jose will'
eventually be the capital ; and I am willing to let the matter rest with the people^,
for I believe they will be nearly unanimous in favor of that point.
The question was then taken on the motion to strike out the words " unless
otherwise directed by a majority of both Houses of the Legislature," and it was
decided in the negative.
The question was then taken on Mr. Halleck's substitute, and it was rejected

by ayes

The

15, noes 23.

—

was then adopted ayes 23, noes 14.
the Convention then rose and reported progress.
Mr. Price then offered the following, which was adopted :
first

section, as reported,

On motion,

Resolved,

That a committee of

California, to select

The Chair

three be appointed to receive designs for a Seal for the State of
offered, if appropriate, and report the same to this Convention.

one from those

then announced Messrs. Price, Sherwood, and McDougal, as such

committee.

The House

then adjourned.

THURSDAY, SEPTEMBER

27, 1849.

The Convention met pursuant to adjournment. Prayer by Rev. Senor Padre
Antonio Ramirez. Journal of yesterday read and approved.
Mr. Steuart offered the following resolution, which, being objected to, lies over
one day, viz
:

Resolved, That a Committee of three be appointed to prepare and publish an address to the people of California, asking their early consideration of the Constitution submitted for their approval?
and urging the attendance of every qualified voter at the polls, at the elections appointed to be held,
in order that a full and fair expression of the public voice may be had upon questions involving
the peace, happiness, and prosperity of the whole people.

On

motion, the Convention then resolved itself into Committee of the Whole,
in the chair, on the report of the Committee on the Constitution.

Mr. BoTTs

The 2d

section of the article on Miscellaneous Provisions being under conside.

ration, as follows

:

Sec. 2. Any citizen of the State who shall, afiter the adoption of this Constitution, fight a duel
with deadly weapons, with a citizen of this State, or send or accept a challenge to fight a duel with
deadly weapons, either within this State or out of it, with a citizen of this State, or who shall act
as second, or knowingly aid or assist in any manner those so offending, shall be deprived of holding any office of profit, and of enjoying the right of suffrage under this Constitution.

Mr. Dent. No clause that you can introduce in the Constitution will prevent
a man from fighting a duel, if it be in defence of his honor. There are few men

who will not risk their lives when their honor is at stake. If a man be forbidden to
hold office because he has too much respect for his honor, we place him in a degraded position. It may be said that it is a false sense of honor, but there may be
circumstances in every man's life to induce him, if he possess one particle of manIf we
liness or one principle of liberty, to defend his honor at the risk of his life.
we had in the Constitution of the United States a clause like this, Hamilton, Randolph, Jackson, Clav, and Benton, would have been dropped from the roll of AmeriTheir eminent services would not have been known to the
can statesmen.
For this reason, I am in favor of striking out this clause from the Constipublic.
tution, and I sincerly hope that other members will sustain me.
Mr. Sherwood. There was a remark dropped from the gentleman who last
spoke, (Mr. Dent,) which, I think, should claim the attention of this House as one
It was, after urging in favor of duelling, that it might be from a
of great force.
If this Convention say that it
false sense of honor that persons engaged in a duel.
if the people of Calithat
honor
drives
man
to
shoot
neighbor
a
his
of
false
a
is
then duels should be prevented here.
The gentleman named a disfornia say so
tinguished statesman in connection with this subject, the circumstances of whose

—

—

—

a
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death have caused as great an opposition to the practice of duelling in some of the
States of the Union, as perhaps to any other evil known in civilized communities.
How would Hamilton have shone in the councils of the nation had it not been for
Under the impression that his honor was assailed, he sent a chalthis practice ?
His life, in the very meridian, was cut short.
lenge, and he went out to the field.
It is in the observation of every gentleman here, that the most trival circumstances have caused the death of the most distinguished men. Circumstances of no
moment in themselves, where the practice of duelling has been encouraged, or
where" it has been upheld by law, have cut them off from the earth. Jackson, to
be sure, fought a duel; but is it any credit to him that he killed his opponent. I
hope that will not be used on this floor as an argument in favor of the practice.
If the law had discountenanced it, probably he would not have been challenged,
His name would have been as high and as bright as
or have sent a challenge.
I have no doubt that the last days
it is now, and a life would have been saved.
Now this question is before
of a duelist who slays his fellow man are wretched.
I trust we shall not
the Convention, and a formal vote is to be passed upon it.
If you say that
set such an example as to countenance the practice in any way.
deprived
right
suffrage
for
fighting
be
of
the
of
a
duel,
you
interpose a
man
shall
a
beneficial
effect.
If
I
am
have
a
most
insulted,
know
how to
check that may
I
In the States where duelling is prohibited by law, I know of no
obtain redress.
You hear of no dueldifficulty that a man of honor has in sustaining his honor.
If this clause was not reported
ling, as a general thing, in the Northern States.
by the Committee, I should move it, for I sincerely believe it should be in the
Constitution.
I wish the character of the citizens of California to be as high as
that the law of order shall
that of the citizens in any of the States of the Union
be as high that we shall not obtain the character that belongs to the citizens of
some portions of the Union. Where duelling is most practised, you see other
The very fact that duelling is permitted,
evils ; you see street fights every day.
all
kinds
encourage
of
sanguinary
conflicts between man and man.
It
seems to
Southern
that
in
of
the
some
States
one in particular
is known to all of us,
character has attached itself to the citizens that is not very enviable
and it is
from the fact that duelling has not been prohibited by law. But it is a striking
fact that the people of those States, in later years, have come to the conclusion that
their position was not very enviable, and in all their late Conventions to form new
constitutions, they have adopted a clause similar to this.
They have seen the
most blood-thirsty conflicts ; they have seen their best citizens shot down for noMen's passion, under a southern sun, become easily excited they
thing at all.
The difficulty in suppressing the practice is therefore greater
will not withdraw.
the
more
northern climes.
than
in
there
courage
for one man to shoot another in a duel.
It is no mark of
I have known
Nor does it sustain a man's honor. The experience
great cowards to fight duels.
of all the northern States of the Union, proves that the honor of men can be sustained without fighting duels.
Mr. Shannon. I wish to explain the reason why I shall vote in favor of the
amendment of the gentleman from Monterey (Mr. Dent) to strike this section out.
I have no doubt but that the disposition of the House will be to reject the amendment. I regret that the gentleman took the ground in defence of the propriety of

—

;

—

—

;

;

duelling

—

Mr. Dent. I did not mean to defend the propriety of duelling, but the propriety
of keeping it out of the Constitution.
I said that a man might be placed in circumstances that all the considerations of position, all the prohibitions of the law
would not deter him from fighting and that it would be injustice to deprive ourselves of the services of such a man.
I am opposed to having such a clause in
;

the Constitution.

Mr. Shannon.

opon

this floor

Still I

any thing

regret that the gentleman has thought proper to urge

in support of his motion,

which might go towards show-

;
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iiig the occasional necessity even of duelling, or be construed as any excuse for it
whatever. For my own part, no one can more abhor the practice than I do and
none can have a stronger belief in its evil consequences, or in the falseness of that
sense of honor by which it is attempted to be justified. But, Mr. Chairman, I take
the ground that the Constitution of the State is not the place for legislation of this
A constitution is a general system of laws an instrument not designed to
kind.
contain enactments which are properly the subject of legislation or regulations
concerning the acts of individuals. It lays down*the great landmarks it embodies
the great principles upon which the government of the State is to be founded.
I
opposed this provision when it was introduced in the bill of rights, and for the
same reason that I now oppose it. I shall vote for the amendment of the gentleman from Monterey (Mr. Dent) to strike it out.
Mr. GwiN. This provision reported by the Committee is verbatim the same
that exists in the Constitution of Louisiana, adopted in 1845.
It is well known to
every member of this House that, for the last half century, Louisiana has been the
it certainly has been for the great valley of the
duelling ground of the new world
There have been more duels fought in the State of Louisiana than
Mississippi.
any other State of the Union and after long experience, the last Convention assembled to revise their Constitution, deliberately adopted the section now under
consideration, and made it a part of the fundamental law of the land.
If we are
to benefit at all by experience, the experience of that State certainly should have
some weight with this body. If you go through the cemetry of New Orleans, you
will see the whole earth covered with tombstones of the victims of honor.
It is a
wonderful and a melancholy sight. It is said to have been the practice of the
French population to go out almost every morning to fight with small swords or
The practice of duelling has not sprung up here in California yet, and
pistols.
If, by our action here, we can have
it is to be hoped that it never will.
any init,
preventing
we
should
certainly
exercise that influence.
fluence in
I must, with
all due deference, express my astonishment that this motion should come from a
gentleman who is on the Supreme Court of the State a conservator of the peace ;
an officer of the State, who should be the last to go against inserting in the ConSir, I have all my life lived in States where
stitution a provision against duelling.
and I have had sad cause to know and feel its evil
duelling was countenanced
It is one of the most important provisions in our Constitution that
consequences.
I hope this Convention will insert
this practice shall be forever prohibited here.
the section, and make it, by an overwhelming vote, a part of the fundamental law.
Go through the Southern States and you will see it now in their Constitutions every
where. When I first went to Mississippi eight or ten years ago, whenever a man
They revised their
got into a warm political contest, he went about with pistols.
Constitution seventeen or eighteen years ago, and although they did not insert this
provision, they required the Legislature to insert it, in the 2d section of the 7th
;

—

;

—

;

—

;

article, viz

;

The Legislature shall
deem necessary, and may

pass such laws to prevent the evil practice of duelling, as they mayall officers, before they enter on the duties of their respective
* I do
solemnly swear, (or affirm, as the case
offices, to take the following oath or affirmation
may be,) that I have not been engaged in a duel, by sending or accepting a challenge to fight a
duel, or by fighting a duel, since the first day of January, in the year of our Lord one thousand
So
eight hundred and thirty three, nor will I be so engaged during my continuance in office.
*'

require

:

help

me

God.''"

No man

could occupy an official position in that State until he took this oath
the utmost difficulty that some of the most distinguished citizens
afterwards, in violating that law, could get an act of the Legislature passed to exonerate them. Opposite where I live, in Vicksburg, on the other side of the river,

and

it

was with

there have been hundreds of duels fought, and many valuable lives sacrificed.
are a peculiar and isolated peoLet us not omit such a valuable provision.
Union
could
affected by duelling than
of
the
be
part
more
injuriously
ple.
No

We

this,

where

there

is

so large a mixed population.

;
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Mr. McCarvee. I am in favor of this provision in the Constitution. I have
contended in this House, not only upon that subject, but many others, that the Bill
of Rights was not the proper place for it. I therefore opposed putting it there,
with the view of having it inserted in the body of the Constitution, where it
I believe
should remain, and where it is a part of the organic law of the State.
either
indirectly
engaged
who
has
been
directly
or
the
murder
of
man,
in
that no
permitted
great
free
be
represent
a
the
to
people, or enjoy
his fellow man, should
elective franchise in a civilized country.
The Chair reminded the House that any motion to amend the paragraph would
If there were any amendments to be
take precedence of a motion to strike out.
offered, therefore, they must be offered before the vote was taken on striking out.
Mr. Dent. I should be perfectly willing to introduce a clause to this effect:
that no man shall be entitled to hold office under the Government, who gives an
insult to his fellow

The

result.

man

proudest

for where insults are given, duelling is the inevitable
names on the roll of American statesmen are proof of
;

Such men as Hamilton and Clay, and others whom I have named,
are men possessed of sufficient credit to back out of fighting, if it was necessary.
I say that under peculiar circumstances a man would be damned in the estimation of the public if he did not fight. Who is to reap the disadvantages of refusing
We are
these men who have participated in duelling the right to hold office ?
ourselves
the people of the State.
The gentleman from San Francisco, (Mr.
Gwin,) has declared his surprise that such a motion should emanate from
me. Now, sir, I here pledge my honor, that if such a clause is i?itroduced in the
Constitution of California, and I should be upon the bench, I shall, to the very
best of my ability, carry out that provision of the Constitution.
I do not think the
gentleman was right in alluding to me in my official capacity. I say there are circumstances which may render a duel necessary. A large man may impose upon a
I have
smaller one, in such manner that he can obtain no reparation in law.
sworn to support the Constitution of the United States, and I find no provision
there to sanction the principle of depriving a man of the right of suffrage beI deem it but just that such a clause should be expunged
cause he fights a duel.
Besides it will not prevent the practice.
A
from the Constitution of this State.
this fact.

—

man who

is

willing to risk his

life

when

honor

his

is

assailed, will risk all the

rights of citizenship under this prohibition.

If death, or the prospect of death,
has no influence upon him, certainly the prospect of being deprived of the rights

to hold office will not.

Mr. Steuart.

I

regret, very

much,

been introduced
need not say that I am always disdetest most heartily the practice of

that this clause has

sir,

at all in the provisions of the Constitution.

I

prevent an evil practice, and that I
but I would be a hypocrite if I did not say that there are circumstances
duelling
which compel men to resort to this mode of contest. I deem it entirely useless
to attempt to restrain men by mere laws from engaging in duels, as long as they
are not restrained by the general feeling of the community. Public opinion must
be the restraint, and it is the only effectual restraint. I have always thought that
laws of this kind have a baneful tendency that they only add to the difficulty
bul if it should be the determination of the Convention to introduce this provision
in the Constitution, I most certainly desire, under the decision of the Chair, that
an amendment shall be made to the section. I see no reason why the words
" with any citizen of this State" should be adopted.
Why a citizen of this State ?
I would move, therefore, that they be stricken out. If he is restrained from raising
his arm in defence of his honor against a citizen of this State, I see no reason
why he should not be prohibited from wreaking vengeance against a foreigner.
Mr. Gwin. As I was in some degree instrumental in having this section
drawn up, I feel bound to defend it. Although I have been often twitted upon this
floor as having a great deference for precedents, still I adhere to this
that when
we have the deliberate judgment of those who have great experience on any sub-

posed

to

;

—

:
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we are bound to pay deference to their opinions and I say that there is no
State which has had more experience on the subject of duelling than Louisiana.
That is the great point of the southern portion of the Union where citizens of all
the States assemble, and it was believed that, inasmuch as this Constitution was
made for the State of Louisiana, that it should contain this restriction, and after a

ject,

;

great deal of discussion and deliberation, this section was inserted.
California
being a point to which the citizens of all nations will be directed, it is peculiarly
desirable that we should have a provision of this kind in our Constitution and it
might materially effect this article, if, in their collisions with the citizens of other
countries, they should not be left entirely to the Legislature for this does not prohibit the Legislature from making enactments on the subject.
Let us confine our
operations to the people of California, inasmuch as we are forming the Constitution
for them.
It is intended to operate upon our own citizens.
I am sorry that the
gentleman from Monterey (Mr. Dent) should have supposed that my reference to
his bringing in this proposition to strike the section out, should be of a personal
character. It was a mere matter of taste, in my view, and I thought, as what he
says here and what we do here, will go elsewhere, that it would not look so well that
a judge of the Supreme Court should be the first to move that a provision prohibiting
duelling should be stricken out.
I believe he is perfectly honest in his opinions on
this subject.
And inasmuch as it has been stated that this is a proper subject of
legislation, I wish to make ihis statement
that when it was supposed this legislative restriction would prohibit duelling in Mississippi, we have seen instances where
men in high positions have been enabled, by the influence that they could bring to
bear upon the Legislature, to relieve themselves from the effects of the law.
There is now a gentleman from that State, a Senator in Congress, who, by an act
of the Legislature, was relieved from the disability.
I want a man when he fights
a duel with a citizen of California, or aids or abets in a duel, to be forever prohibited from holding office here.
When that provision was carried into effect in Mississippi, they all went over to Louisiana
but whether a citizen of California fights
duel
here
elsewhere,
a
or
he is prohibited from holding office. At this advanced
period of the world, it is not necessary to say a word against this remnant of the
dark ages. It is no evidence of bravery, for the greatest cowards engage in it.
and I know that law does put
I say it should be discountenanced and put down
it down, for I have seen it.
When you insert this provision in your Constitution,
the fundamental law of the land, that a man is branded when he fights a duel, he
quits it. In Tennessee, where it was made a penitentiary offence, it was abandonhave the best evidence that the law has a beneficial influence in suped.
pressing this great evil
and I hope the deliberate sense of the House will be in
favor of incorporating this section in our Constititution.
Mr. Shannon. There is certainly no better way of striking at the practice of
duelling, than that contained within this section, because it strikes at the very root
of the evil.
This deprivation of a citizen of all political rights, touches directly that
honor which incites him to fight a duel. But my argument against this section
There is
has been upon the propriety of introducing it in the Constitution at all.
now another matter before the House the amendment of the gentleman from San
Francisco, (Mr. Steuart.)
I think if we adopt
I shall vote for that amendment.
such a provision at all, we should make it do full justice to other men to the citizens of other States, who are our common fellow-citizens. Let us not say that
the citizens of our sister States can be shot down, can be murdered with impunity, or at least without the guards here imposed upon the citizens of this State.
;

;

:

;

;

We

;

—

—

Mr. MooRE.
place

it

There

is

one advantage

in the Constitution.

to

be derived from

It will at least afford

men

this provision, if

you

a pretext for not engaging

in duels.

Mr. McCarver. I do not think it right that the citizens of California should
be deprived of all the rights of citizenship, and persons who come within our State
that
should have the right to call out any of our citizens and shoot them down

—

;
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they should have the right to hold

office,

when

our

own

citizens do not possess

that right.

Mr. Jones. It appears, Mr. Chairman, that the whole House is in favor of the
amendment, (Mr. Steuart's,) and therefore it would be very useless for me to say
any thing against it» But I must add my mite to oppose a proposition which would
throw a citizen of this State, hand and foot, at the mercy of any stranger of any
nation who chooses to come among us.
I do not want to see them put upon an
unequal footing. We are making a Constitution for the advantage of our own
citizens, and not for the advantage of foreigners.
1 do not want foreigners to have
the right to insult our citizens with perfect security and impunity that we should
They may hereaflose our dearest rights of citizenship, and they lose nothing.
There
ter become citizens of this State after having, in duels, slain its citizens.
They may sit in our Legislature, and even at the
is no prohibition against them.
head of our Government. I consider that it would be doing injustice to the citishould stand upon the
zens of this State to establish any such distinction.
same footing with them that they stand upon with us. If they lose no rights or
franchise, we should lose none
and I should hesitate long to vote for a proposition that binds us hand and foot.
Mr. WozENCRAFT. The provision now before the House strikes alone at
those men who aspire to office
at the same time it leaves the great mass of the
citizens the privilege of fighting duels whenever they please.
Why should you put
restrictions alone upon men who occupy, or aspire to occupy, certain positions ?
Mr. McDouGAL. It strikes me that this provision itself puts the matter in all
the lights in which it can be viewed.
Any citizen of this State, after the adop;

We

;

;

tion of the Constitution shall, if he fight a duel, be
office.
It is not clear but that a citizen of this State

deprived from holding any

may fight a duel with a citihe may go to Washington and

zen of another State, or of France, or England or
fight all the Senators and Representatives, provided they are not citizens of this
State
but if he meets there a citizen of California, they must be friendly.
It
won't do for them to fight, because if they do they cannot hold office when they
get home. A man who commits a crime in this State is to be disfranchized a man
who commits a crime anywhere else is also to be disfranchised. Foreigners may
come into this State and fight as many duels as they please among themselves,
and with us too, but they may become citizens in twenty. four hours after the duel
and they may occupy the Supreme bench or the gubernatorial chair.
is fought
;

;

;

;

the
But, sir, this thing is carried still further, in another section which follows
party who has committed the crime is compelled to be a witness against himself,
and swear that he has committed the crime. Who ever heard of anything like
this ?
If Louisiana has done it, she has done wrong.
It would be a stain upon
our Constitution to insert such a provision, when we have declared in another part
of the Constitution that no man shall be a witness against himself. Both articles
ought to be stricken out, for they are both ridiculous. The Legislature ought to
do just what they please about it. No Legislature can make a party a witness
against himself; nor can any Legislature pass a law contradicting itself, as this
does.
Mr. Sherwood. The first article which has been read on the subject of dueling is the one under consideration.
The article after that, compelling a man to
take a certain form of oath, is separate and distinct.
My own opinion is, that
to strike out the words " with a citizen," accomplishes the object.
It prevents a
duel between a person not a citizen and a person who is a citizen of this State
that is, a citizen of .this State is disqualified if he fights with a person not a citizen
of the State.
It prevents duelling entirely, so far as disqualification to hold office
can present it. With that amendment, and without adopting the next section,
I think we can cover the whole ground.
;

Mr. Hastings. I pronounce this clause unconstitutional. The article proposed to be introduced produces this effect
The party is tried in the State in
:
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amenable to the laws he is acquitted, and returns
again subjected to punishment without trial. The
Constitution provides that no person shall, after acquittal, be tried for the same
Can that individual return here, after having been duly tried and
offence again.
acquitted for this offence in one State, and be disfranchised here without a trial ?
The article goes even further the individual who fights a duel here is not allowed a hearing at all he has no trial he is disfranchised at once. There is
no evidence brought to bear upon the case. It is in conflict with the provisions
of the Constitution of the United States, and again with the provisions of our own
wliich he fights the duel, and

here to

this State,

where he

is

;

is

—

;

—

Constitution.

Mr. WozENCRAFT movcd to amend by inserting after the words "of this State"
who shall have been convicted of fighting such duel."
Mr. Price. I did hope that this question was settled when it came up in the
Bill of Rights.
It was there objected to, and I regret to see it introduced again.
I am clearly of opinion that no clause should be introduced in this Constitution
fixing a penalty to an offence.
We have here a clause against duelling imposing
one of the highest penalties known under our system of Government disfranchisement, prohibition from holding office.
You bring the offender down, sir, to
a level with the veriest criminal, whilst the fact of his having fought a duel does
not degrade him in the estimation of his fellow-men.
I would leave this for your
future Legislature.
We have not the grave-yard of Louisiana here we have
not yet merited the reproach of being known as a duelling people, and I trust we
never will. But it is a stain upon the people of California to engraft upon this
Constitution a prohibition against duelling.
It is saying to them that they want
There is
this restraint, when they have shown no evidence that they require it.
an inconsistency in this which I should regret to see our Constitution contain.
Mr. LippiTT. I am very glad my colleague (Mr. Price) has brought forward
these views precisely in the way he has.
I do not mean to go into a discussion
of the subject, but it is exactly for the reasons stated by the gentleman himself
that I shall vote for the section
and it was for these reasons that the section was
introduced.
And I presume that, for the same reasons, that a majority of the
members of this Convention have made up their minds to vote for it. What does
he state ? He says that any citizen who has committed this offence for I believe
there is not a gentleman here who does not admit either directly or indirectly that
it is an offence against society and against God
Mr. MooRE. I would like to be considered as not in that category.
Mr. Price. I should like also to be excepted.
Mr. LippiTT. Very good. The gentleman tells you that he does not wish to
have any provision made bylaw punishing as a crime that which does not involve
any social degradation. That is precisely why we are called upon to introduce
such a provision in our Constitution. It is the reason why ordinary laws passed
by the Legislature have not accomplished the object. Owing to these false notions of honor, which have come down to us from barbarous times, the commisand
sion of this offence, I am sorry to say, does not involve social degradation
as the gentleman observes, one man may in a duel bathe his hands in his brother's
blood and still hold up his head as a man
still be considered the same righteous,
honorable, just citizen that he has always been.
He loses no character by the
the words "

—

;

;

—

;

—

act

;

for precisely that reason,

owing

to the vitiated state of public opinion, the

crime of duelling differs from all other offences known to our code, and for that
reason we cannot leave it to the Legislature. All other crimes to which a stigma
they are
is attached, we can leave to ordinary laws passed by the Legislature
sufficient to put a stop to the evil.
Why do not constitutions impose certain
penalties against murder, or robbery, or any other infamous offence ?
Because
public o[)inion stigmatises those offences with infamy, and they are arrested by
ordinary laws, which is the object designed to be accomplished.
;

253
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Mr. Price.

It

He

does seem to

me

that

my

colleague

is

misrepresenting his eon"

them things which must, shall, and will be done and he admits in his argument that he is opposing public opinion, and hence he is arguing
that we are here to restrict and not to act in accordance with the wishes of our
stituents.

tells

;

contend, sir, that it is our highest duty to carry out public opinion
other
subjects.
on this and all
Mr. LippiTT. One word with respect to misrepresenting my constituents.
I have received no instructions from them to vote against any constitutional provision ; and I would only add, that if I had received any such instructions, I should
resign my seat in this body before I would carry them out by voting to strike out
a clause against duelling.
Mr. Semple. Duelling itself is, so far as I am individually concerned, unconMy constitution forbids it, and I have resolved never to light a duel if
stitutional.
A few remarks as to the propriety of such a measure ;
I can honorably get out of it.
In the first place, the penalty here in this clause is the highest punishment that I know of. Now, I have an instinctive dread of death.
I disbut give me my choice, whether I shall be branded
like the idea of dying
with infamy, prohibited from holding any ofHce from under the Government,
from that of governor down to a tax gatherer, and never more have the
privilege of chosing at the ballot-box the men w4io shall preside over me,
and 1 should choose death in preference. The idea of hanging is a little
more elevdted, but to me more honorable and more to be desired than such a punishment as this. I would dislike very much to fight a duel, because I might be
To me it
killed.
I consider that one of the strongest objections to the practice.
is a constitutional objection ; but I think to be shot down, or to be hung, is preferaI am opposed to disproportionate punishments.
The
ble to disfranchisement.
man who is convicted of the highest crime known to our laws -the murder of his
brother is only hung, nothing more
barely hung by the neck till he is dead.
But for fighting a dnel, carrying or sending a challenge, aiding or abetting in any
manner even for knowing that a duel is fought, you inflict a higher punishment
constituents.

I

;

—

—
—

;

than you do upon the man who has committed murder.
I say, Mr. Chairman, that the very object of punishment is to prevent crime.
Why wreak vengeance upon a man who has committed a crime, unless it have
In all time past, it has been found that an equitable
the effect of preventing it.
gradation of punishment has had the best tendency to prevent the commission of
When Draco made laws, he was called the hloody law-maker. And
crime.
why ? Because even the slightest deviation from right, he maintained, deserved
death and when he had inflicted death, he could do no more.
If Draco had known
the glorious privilege of exercising the
the privilege of going to the ballot-box
he would have made some gradation in hispunishment. He
rights of a freeman
would have made disfranchisement a greater punishment than death. If j'^ou embody this in your Constitution, it is beyond the reach of the Legislature ; you say
to the Legislature and the people of California, we, your representatives in this
Convention, have declared that you shall abide by this clause, and you shall never
alter it unless you begin at the foundation and call another Convention.
I am decidedly opposed to duelling, Mr. Chairman ; I think it is a wrong mode of settling
a difficulty but I am opposed, also, to such an inordinate punishment a punishment so infamous that two generations will not wipe it out. I say, then, pause
before you act reflect upon the stain that you are about to inflict upon your fellowcitizens remember that even the crime of treason cannot, under the Constitution,
work corruption of blood or forfeiture, except during the life of the person so attainted.
I am opposed to both the amendments.
The original clause as reportis
greatly
ed
superior to them, but I would like, if it is adopted at all, to have a
;

—

;

—

;

;

;

punishment proportionate to the offence.
Mr. LiPPiTT. The gentleman from Sonoma (Mr. Semple) says he is opppsed
to this provision only for the reason that the punishment proposed is too great for

I
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told us that

Let us take his own premises, and see what they amount to. He
he would prefer being hung by the neck at thirty days notice, to de-

What is the concluof this Convention that almost, if not
every State in the Union, has on its statute book, and has had ever since the organization of the State, laws inflicting this very punishment of hanging by the
and that these laws have
neck, in order to repress the very qrime in question
remained a perfect dead letter on the statute book ? If the penalty of death has
not been sufficient to repress the offence, then we must increase it.
must establish a higher grade of punishment
and if we are compelled to have recourse
to this punishment, deprivation of the right of suffrage, we can only do it in the
cannot permit the Legislature to pass any law which, will imConstitution.
It is one of those rights that is established by the Conpair the right of suffrage.
stitution, and cannot be impaired except by constitutional provision.
Mr. McCarver. On the very ground upon which the gentleman from Sonoma
(Mr. Semple) opposes this provision the deprivation of the right of suffrage
am in favor of this high penalty. Suppose an individual calls out his friend and
shoots him down, and suppose another murders a citizen for his money, what difference is there in effect between the two cases.
They have both committed murder the object was different, but the result is the same.
In either case, a citizen
The one murderer is hung the other is merely (deprived of
of the State is slain.
The gentleman says that the penalty of death is not so great.
a political right.
Why, sir, when a man is hung, he is disfranchised; he can no more exercise the
He is deprived both of his life and his political rights ;
rights of citizenship.
he is permitted to live
whereas, the other is deprived of his political rights only
But
the
profit
his
punishment.
man
who
put
death
by
is
to
and
is forever deprived
opportunity.
I
am
favor
of
in
putting a restriction in the Constitution to disof that
franchise any man of his political rights who shall attempt to murder his fellow man.
Mr. McDouGAL. Did I understand my colleague (Mr. McCarver) to say that
a man after he is hung is disfranchised? I desire to know whether he is serious
in that belief, because it is a very important point, and it is well we should all unI confess I have very great doubts on the subject myself; and I should
derstand it.
In the relike to have some opportunity of coming to a correct decision upon it.
marks which I made at the commencement of this discussion, I hope I may not
be considered as an advocate of duelling, for I certainly am not and I will go as
I would fix a penfar as any member of this House in fixing a penalty against it.
but, Mr. Chairman, I
alty against it as against the violation of any moral law
cannot give my vote to disfranchise any person who shall be guilty of duelling, if
he has fought it in the ordinary way. If the Committee wish to prevent the crime
of fighting, why do they not make a gradation, and take the whole subject up from
They simply define one mode of fighting. There are forty other
first to last.
modes. Why exclude one and fix a penalty upon another. If you deprive a citizen of this State from holding any office of trust or profit within the gift of the
people, for fighting a duel in defence of his pride or honor, that pride and that sense
of honor will seek revenge in some other way if he does not choose to be disfranHe will
chised.
It is against the very laws of nature for him to act otherwise.
have satisfaction in some other way. Suppose if this law goes into effect, and one
of our worthiest citizens finds himself insulted, he does not wish to be disfranchised
or deprived of his right to hold office which the citizens may desire to confer upon
him, he goes into the street with his gun, and fires upon his assailant or opponent,
irrespective of the danger to other persons.
You force him into the street to atand
as
foe,
is
often
the
case,
the
tack his
wound is inflicted upon others. This is
result
inevitable
you
place a man in a position which causes him to take a
the
his
settling
difficulties
which endangers not only the life of his opponent,
mode of
I say let the punishment be such as will not produce this
but the fives of others.
effect
let it be simply a fine.
If fighting a duel be a violation of the laws of
privation of the right of sufTrage.
Is it not known to every
sion ?

There are the premises.

member

;

We

;

We

—

—

;

;

;

;

;

;

;

:
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God, his

own

conscience alone

is

affected

by

Do

it.

not place our citizen upon a

do not deprive him
level with the degraded culprit coming from the penitentiary
The advocates of the section reported by the
of the glorious right of suffrage.
;

Committee and of the various amendments, presume that every man that goes out
a duel must certainly kill somebody or die himself; and they have painted
terrible pictures here, brought up grave-yards, and blood flowing in the dust, and
to fight

Why, sir, I do not suppose, in all the history of
various sanguinary spectacles.
there
case
twenty that results in death. I venture to say,
is
one
in
that
duelling,
aggregate
of
duels,
there
are more legs and arms hurt than lives taken,
that in the
cases
than
either,
where there is no damage done at all. It is a
and far more
But if gentlemen who consider themselves bound
presumption that I do not admit.
to fight, choose to stand breast to breast and shoot one another, they had better be
Such a class of men are not wanted here.
out of society and out of the world.
Let them take their own course and we will get rid of them the sooner.
Mr. Crosby gave notice that if the amendment before the House was rejected,
he would introduce an amendment leaving the punishment entirely to the LegisHe thought
lature, but recognizing in the Constitution a dissent from the custom.
it would satisfy the scruples of those who were opposed to carrying the penalty
to the extent provided in the clause as reported.
The question was then taken on Mr. Steuart's amendment, to strike out the words
a "citizen of thisState," wherever they occur, and the amendment was adopted.
Mr. WozENCRAFT then offered the amendment of which he had previously given
notice.

Mr.

GwiN gave

notice that if this

to strike out the section,

amendment was

and insert the provision on

adopted, he would move
from the Consti-

this subject

tution of Iowa.

Mr. HoppE was opposed

to the

amendment on

the ground that

He moved

ers the advantage over citizens of the State.

it

to strike

gave foreignout, and in-

it

an amendment requiring the Legislature

to pass such laws as effectually to
persons, not citizens of the State, as well as citizens, from engaging
in duels within its borders.
Mr. LippiTT rose to a question of order. He desired the Chair to state which

sert

prevent

all

of the amendments was before the House.
The Chair decided that the question was on the adoption of the
offered

amendment

by Mr. Wozencraft.

question was then taken, and the amendment rejected by ayes 14, noes 20»
Mr. Crosby then moved his proposed amendment.
Mr. Sherwood suggested that his colleague withdraw the amendment, and
let the question be taken on the original article.
The question was then taken on the original section, as amended by Mr.
Steuart, and it was adopted as follows

The

*' Any citizen of this State who shall, after the adoption of this Constitution, fight a duel with
deadly weapons, or send, or accept a challenge to fight a duel with deadly weapons, either within
this State or out of it, or who shall act as second, or knowingly aid or assist in any manner those
thus offending, shall be deprived of holding any office of profit, and of enjoying the right of suffrage, under this Constitution."

Section 3 then coming under consideration as follows

Members

:

upon the duties of their
do solemnly swear (or affirm,) that
I will faithful W and impartially discharge and perform all the duties incumbent on me as
,
according to the best of my abilities and understanding, agreeably to the Constitution and Laws of
the United States, and of this State ; and I do further solemnly swear (or affirm,) that since the
adoption of the present Constitution, I, being a citizen of this State, have not fought a duel with
deadly weapons within this State, nor out of it, with a citizen of this State, nor have I sent or accepted a challenge to fight a duel with deadly weapons, with a citizen of this State, nor have I
acted as second in carrying a challenge, or aided, or advised, or assisted any person thus offend**Sec. 3.

offices, shall

ing.

of the Legislature, and

all officers,

take the following oath or affirmation

So help me God."

:

I

before they enter

(A B)
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Mr. Halleck moved
viz

to strike out the

whole

section,

and insert the following,

:

Members

of the Legislature, and all officers, executive and judicial, except such inbe by law exempted, shall, before they enter on the duties of their respec*
live offices, take and subscribe the following oath or affirmation
*I do solemnly swear (or affirm, as the case maybe,) that I will support the Constitution of the United States, and the Constitution of the State of California, and that I will faithfully discharge the duties of the office of
, according to the best of my ability.'
"And no other oath, declaration, or test, shall be required as a qualification for any office or

"Sec.

3.

ferior officers as

may

:

public trust."

Mr. Halleck said this substitute was the most simple he could find on the
any of the Constitutions.
Mr. McDouGAL was opposed to it on the ground that the section as reported

subject in

was necessary to carry out the object of the preceding section.
The question was then taken on the substitute, and it was adopted.
The question was then taken, without debate, on sections 4, 5, 6,
11, and 12, and they were passed, as follows

7, 8, 9, 10,

:

Sec. 4. The Legislature shall establish a system of county and town governments, which shall
be as nearly uniform as practicable, throughout the State.
Sec. 5. The Legislature shall have power to provide for the election of a board of supervisors in
each county; and these supervisors shall jointly and individually perform such duties as may be
prescribed by law.
Sec 6. All county officers whose election or appointment is not provided for by this Constitution, shall be elected by the respective counties, or appointed by the board of supervisors or other
All city, town, and village officers, whose election or
authorities, as the Legislature shall direct.
appointment is not provided for by this Constitution, shall be elected by the electors of such cities,
towns, and villages, or some division thereof, or appointed by such authorities as the Legislature
shall designate for that purpose; and other officers whose election or appointment is not provided
for by this Constitution, and all officers whose offices may hereafter be created by law, shall be
or appointed, as the Legislature my direct.
the duration of any office is not provided for by this Constitution, it may be declared by law, and if not so declared, such office shall be held during the pleasure of the authority
making the appointment; but the duration of any .office not fixed by this Constitution, shall never

elected

by the people

Sec.

7.

When

exceed four years.
Sec. 8. The political year shall begin on the 1st day of January, and the fiscal year on the 1st
day of July.
Sec 9. Each county, town, city, and incorporated village, shall make provision for the support
of its own officers, subject to such restrictions and regulations as the Legislature may prescribe.
Sec 10. The credit of the State shall not, in any manner, be given or loaned to or in aid of
any individual, association, or corporation ; nor shall the State directly or indirectly become a
stockholder in any association or corporation.
Sec 11. Suits may be brought against the State in such manner, and in such courts, as shall
be directed by law.
Sec 12. No contract of marriage, if otherwise duly made, shall be invalidated for want of

conformity to the requirements of any religious sect.

Mr.

Halleck asked

ditional section.

It

the consent of the

was drawn up

bers in regard to taxation

House

to receive the

reading of an adsouthern mem-

to satisfy the opinions of the

:

All lands liable to taxation in this State shall be taxed in proportion to their value ; and this
value shall be appraised by officers elected by the qualified electors of the district, county, or town
in which the lands to be taxed are situated.

Ord moved

to amend by striking out the word "lands" after the word
and
insert
all,"
the words " immoveable and moveable property ;" to strike out
"
word
there"
before the word " value," and insert the word " its," and to
the
strike out all after the word " the" and before the word " situated," andf insert
the words " said property is."
Mr. Halleck said that this had reference to lands particularly. There were

Mr.

"

other provisions in relation to other kinds of property.
Mr. Sherwood thought the amendment of the gentleman from Monterey (Mr.
Ord) would not operate very well in this country. Suppose the gentleman had a

—
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hundred thousand dollars in gold dust in Sacramento, and he lived here ? It would
be impracticable to carry it out in respect to personal property.
Mr. Ord. I believe my amendment is not understood by the House. Assessors, in making their assessments of property, will make general assessments
As to the instance of
they will make assessments of all the property at a ranch.
very
whatever
law
will
difficult,
you
may form, to draw
dust,
it
be
gold
bag
of
a
I think, with regard to assessments, that the
taxation from property of that kind.
;

rule should be uniform.

There

Mr. Halleck.

a custom in California of sending cattle to ranches in
one district from other districts, but I do not wish the question of cattle, or other
You cannot conveniently send
(questions of moveable property, to mix up with this.
I wish this to refer to lands merely, and if genlands from one district to another.
tlemen want such a provision as that saggested by the gentleman from Monterey,
(Mr. Ord,) they can put it in a new article.
The question was then taken on Mr. Ord's amendment, and it was rejected.
Mr. Price could see no use in the section proposed by the gentleman from
Monterey, (Mr. Halleck,) and therefore no reason for inserting it in the ConstiThe operation of taxation would go on without it, and other provisions of
tution.
the Constitution provided that it should be uniform.
The question was then taken, and the additional section proposed by Mr. Halleck was adopted.
The question being on the thirteenth section
Mr. LippiTT said it was a subject of great importance, and as there appeared to be
scarcely a quorum present, he hoped the Committee would rise and report progress.
The Committee then rose and reported progress.
On motion, the House took a recess till 7 o'clock, P. M.
is

NIGHT SESSION, 7 o'CLOCK,

P.

M.

On

motion of Mr. Sherwood, the Committee appointed to report a plan for taking
the State census were instructed to report to-morrow.
On motion, the House then resolved itself into Committee of the Whole, Mr.
Shannon in the Chair, on so much of the report of the Committee on the Constitution as relates to miscellaneous provisions.
The thirteenth section of the report being under consideration, as follows
:

Sec. 13. All property, both real and personal, of the wife, owned or claimed by her before marriage, and that acquired afterwards by gift, devise, or descent, shall be her separate property, and
laws shall be passed more clearly defining the rights of the wife, in relation as well to her separate
Laws shall also be passed providing for the
property as that held in common with her husband.
registration of the wife's separate property.

Mr. LippiTT.
lowing words

I

have a substitute

to

propose

for this section.

It is

in the fol-

:

"Laws
by her

shall be passed

at her marriage,

effectually securing to the wife the benefit of all property

more

or acquired

by her afterwards, by

gift,

owned

demise, or bequest, or otherwise

than from her husband."

my

any argument upon this question.
opposed to the section as it stands, because I think it a matter of great importance, and goes to change entirely the
The relative rights of property of husband and
nature of the married relations.
wife, I think, are matters involving laws that can more safely be entrusted to
the action of the Legislature, than introduced at once into one Constitution, and
form part of the fundamental irrepealable law of the land. I think that we tread
upon dangerous ground when we make an invasion upon (hat system which has
prevailed among ourselves and our ancestors for hundreds and hundreds of years.
The married relation is one from which flow all other relations. It lies at the
very foundation of society the well-being, happiness, and morality of society, and
It is

I

not

would only

intention at present to enter into

state,

generally, that

;

17

I

am

—
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of every individual in it, depend more upon the nature of that relation than any
I think it a dangerous subject of experiment.
I do not say that the expeother.
I am inclined to admit that there are abuses conriment is not worth trying
nected with the present marriage system which need correction. What I contend
This Constitution is irreagainst is, trying the experiment in our Constitution.
pealable until the people choose to meet in Convention again.
It is not so with
with the law passed by the Legislature. If the law is lound to be a
the statute
bad one, or does not work well, if its tendency is to produce mischief, it is easy
to repeal it
a majority of the Legislature can always repeal.
You may make
a bad law, and you can repeal it, or have it amended in a few months time. Not
This provision, if we insert it here, will be the funso with the Constitution.
;

—
;

damental law of the land. It will not be, in fact, trying any experiment at
it will be adopting it at once without experiment.
It will be rash and headlong, and we do not know to what consequences it may lead.
I therefore hope
that the section may be stricken out, and that the substitute which I have offered
all;

in

its

place

may

be adopted.

not my intention, on this occasion, to enter into any discussion as regards the two systems of civil and common law ; neither is it my intention to argue here upon the rights of women in general, and married women in
particular ; but I feel bound to notice the objections of the gentleman from San

Mr. Tefft.

It is

This is undoubtedly a matter of
Francisco, (Mr. Lippitl,) and his amendment.
It is a matter upon which we cannot otherwise than expect a
great importance.
It was said this evening that this was an
difference of opinion in this House.
Very well
attempt to insert in our Constitution a provision of the civil law.
there are gentlemen in this House wedded to the common law ;
suppose it is
I am myself greatly attached to it ; but that does not prevent me from seeing
many very excellent provisions in the civil law. The gentleman (Mr. Lippitt)
terms this an invasion. I do not regard it in that light but I think that to strike
this section out would be a very decided invasion upon the people of California.
This very section not only stands upon the statute booksof many of the old States,
It is our duty to give a fabut is inserted in the Constitution of some of them.
vorable consideration to any proposition which does not do marked and radical
wrong to any class in California, and which deeply concerns the interests of the
It would be an unheard of invasion, not to secure and guarnative Californians.
anty the rights of the wife to her separate property ; and of all classes in California, where the civil law is the law of the land, where families have lived and
died under it, where the rights of the wife are as necessary to be cared for as
those of the husband, we must take into consideration the feelings of the native
come then to the actual
Californians, who have always lived under this law.
protection
the
wife
to
of
her
property.
do
not pretend to look far
I
right of the
than
other
farther
dispassionate
man, who
men, but any cool,
into the future, no
California,
as
she
who
does not
will be in five years to come,
looks forward to
see that wildness of speculation will be the characteristic of her citizens, as it has
been for some time past, is not, I think, gifted with the power of prophecy. I
claim that it is due to every wife, and to the children of every family, that the wife's
property should be protected ; and I am not willing to trust to the Legislature in
this matter.
It is the common cry to leave all these things to the Legislature,
assuming that we are to have a Legislature that will look upon those matters as
we do. I say that we have not only the right to embrace a provision of this kind
This is a matter in which not only
in our Constitution, but that it is our duty.
the native Californians, but many of the new residents in this country, feel a
deep interest. I do contend, sir, that every wife has a right, a positive right, to
I do not, and cannot see,
the entire control of her private and personal property.
that it will create dissensions in families, or that it makes separate and distinct
It does not interfere with the rights of those
interests between man and wife.
whom this law is not designed to restrain.
;

;

We
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industrious business man, with his frugal wife, is not in any way affected by
if an idle, dissipated, visionary, or impractical man, brings his family to
penury and want, then I say it is our duty to put this provision in the Constitution
for the protection of that family who are helpless, and who have no other means

The

it;

but

of subsistence. I see a disposition on the part of the House to oppose this proRepresenting, as I do, a constituency entirely of native Californians, bevision.
cause the few Americans in my district are identified with them and may classed
as native Californians, I am compelled, not against my wishes, for my wishes
I believe that much opposition
coincide with theirs, to advocate it on this floor.
wife
the
of
arises from a degree of false
of
the
separate
property
to the protection
position
of
man
placing
the
a distinct and separate init in
pride on the part of
thing
any
that can bear such a conterest on the part of the wife, and regarding
1 look upon the marriage contract as a
struction as a reproach upon himself.
civil contract.
and
I consider that the wife's interest is the husband's interest
whatever can afford protection and security to her, must necessarily be to his adtage as well as hers.
I trust, in consideration of the peculiar necessity which
must exist here for such a provision, owing to the inducements for wild and hazardous speculations, and the probability of frequent and sudden losses which would
;

;

othervi'ise involve families in ruin

;

in consideration, also, of the native population

of California, who have always lived under this system, that it will become a part
of our fundamental law.
Mr. Halleck. I am not wedded either to the common law or the civil law,
nor as yet, to a woman; but having some hopes that some time or other I maybe
wedded, and wishing to avoid the fate of my friend from San Francisco, (Mr. Lippitt,) I shall advocate this section in the Constitution, and I would call upon all
the bachelors in this Convention to vote for it.
I do not think we can offer a
greater inducement for women of fortune to come to California.
It is the very
best provision to get us wives that we can introduce into the Constitution.
Mr. BoTTs. Feeling as unwell as I do to-night, I had hoped that the gentleman from San Francisco (Mr. Lippitt) who I understood would open this debate,,
would so far have been the exponent of my own sentiments as to have enabled me
to be silent on this subject.
But he has not taken the ground that I would have
taken, and which I hope some other gentleman will advocate.
I trust it is by no^uch light and trival arguments as those which have just been advanced to the
House, that this important question is to be settled. Before I go further, Mr.
Chairman, I would deprecate the distinction that has been drawn here between
one portion of the inhabitants of California and another. I do not, in discussing

any question

in this body, stop to consider the claims of particular classes.

AH

consider that we are all Californians.
The question then is, what is best what is most desirable for the great majority
of the people of California ? I not only object to this clause, but I object to the
amendment. I believe theVe is but one proper course to pursue, and I shall vote
for any amendment that will accomplish that object
to expunge it altogether from
the Constitution.
I object to it on the general principle so often avowed in this
Convention, that it is a legislative enactment
but I would object, also, to see it
upon our statute books^ because I think it is radically wrong. In my opinion,
there is no provision so beautiful in the common law, so admirable and beneficial,
as that which regulates this sacred contract between man and wife.
Sir, the God
of nature made woman fiail, lovely, and dependant; and such the common law
pronounces her. Nature did what the common law has done
put her under the
protection of man ; and it is the object of this clause to withdraw her from that
protection, and put her under the protection of the law.
I say, sir, the husband
will take better care of the wife, provide for her better and protect her better, than
the law.
He who would not let the winds of heaven too rudely touch her, is her
best protector.
When she trusts him with her happiness, she may well trust him
with her gold. You lose the substance in the shadow; by this provision you risk

distinctions should be lost

among

us;

—

I

—

;

—
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Sir, in the marriage conher happiness forever, whilst you protect her property.
tract, the woman, in the language of your protestant ceremony, takes her husband
that is the position in which she voluntarily places herself,
for better, for worse
and it is not for you to withdraw her from it. I beg you, 1 entreat you, not to lay
the rude hand of legislation upon the beautiful and poetical position in which the
common law places this contract. There is not only much of poetry and beauty
This proposition, I
in it, sir, but there is much of sound sense and reason in it.
believe, is calculated to produce dissention and strife in families^ The only despotism on earth that I would advocate, is the despotism of the husband.
There
must be a head and there must be a master in every household and I believe this
plan by which you propose to make the wife independent of the husband, is concontrary to all the wisdom which we
trary to the laws and provisions of nature
have derived from experience. This doctrine of woman's rights, is the doctrine
of those mental hermaphrodites, Abby Folsom, Fanny Wright, and the rest of that
tribe.
I entreat, sir, that no such clause may be put in this Constitution.
It is
not desirable to introduce into every household that state of things which must enIt is often the case that the union takes
sue from the enactment of such a clause.
place between a man of little or no property, and a woman of immense landed esBut do you mean to say that, under such circumstances, the husband must
tate.
remain a dependant upon his wife? a dependant upon her bounty ? would you, in
short, make Prince Albert's of us all ?
Mr. Chairman, I am so very unwell that I find it utterly impossible to give expression to the opinions that 1 entertain upon this subject.
I hope that the suggestions which are here thrown out may serve as a basis for some gentleman
who coincides with me in opinion, to make such an elaborate argument upon as
I find myself entirely incompetent to offer at this time.
Mr. LiPPiTT. I am sorry that I am not able myself to make the elaborate
argument which my friend (Mr. Botts) desires. I presume the House will recollect that the object of the amendment is to give power to the Legislature to try the
experiment which many of us think ought to be tried. I must confess that, for one,
I am wedded to it as a member of this ConI am wedded to the common law.
vention, as representing a portion of the people, and as a citizen of California ;
and if I were in the Legislature, I should be, as a member of the Legislature, and
that the common law, and no other law, is the law under which
for tliis reason
nine-tenths of the people now in California were born and educated
it is the only
the
is
known,
only
law
lawyers
judges
which
which
her
and
know,
and which
law
For
this
have
to.
it
law
of
the
access
reason
must
the
land
hereafter,
be
we
whether it is established this month or next, this year or next. I do not wish to
make any distinctions between the native and the American population of CaliI will go on that point just as far as my friend from San Louis Obispo, in
fornia.
doing everything, by legislative enactment, to preserve all the rights of the na;

;

—

:

;

tive

of

population, and as far as I would in protecting the rights and interests
countrymen; but this Convention cannot cover one-tenth part of the

my own

ground which my friend wishes
It will be a matter of very great

to

have covered in order to protect their rights.
determine what laws shall be passed

difficulty to

hereafter in our Legislature in order to protect all the rights of the California popuIt is very
lation, vvithout sacrificing the rights of the great American population.

The general
certain we have all got to come under one uniform code of laws.
rights of property must be considered with reference to the great mass of the poputhe Americans
the smaller party, the Californians, must yield.
But the
iation
rights of property in reference to man and wife, and a thousand other matters, are
The Americans have been living under the common
totally different at present.
law ; the Californians have been living under the civil. It is useless to disguise
the fact, that in course of a few months, the question has to be settled under what

—

;

code of laws the people are to live. The great mass must live under the
law. It would be unjust to require the immense mass of Americans

common
to yield
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own system

There

will have to be a great deal
a very small portion of it can
of legislation in order to cover all this ground
be covered by the insertion of any constitutional provision. In order to carry out
the views of my friend from San Luis Obispo, we may as well at once pass another
It would be impossible
section making the whole civil law the law of the land.
There is another objection to this enin any other way to carry out the system.
actment. It is contrary to general and well-established principles that any community, or any branch of a community, can long exist where there is more than one
This enactment certainly goes to conflict with this great law of nature. It
head.
and where there is a separation of interests,
introduces a separation of interests
I recollect reading of an
there must of necessity exist a contrariety of interests.
English case in one of the courts, where the trustees of the wife sued her husband
The suit was
for the use of her carriage in riding to the theatre one evening.
goes
have
to
show,
that
where
a
separation of
against
This
you
him^
decided
in
marriage
the
the
contract,
moment there is any unkind
property and interests
it will soon show
feeling, you may depend upon it, it will be kindled into a flame
An old French philosopher (Chauitself, and destroy the happiness of the couple.

their

to that of

the minority.

;

;

—

part

was

his

name)

lays

it

down,

that all

mankind are divided

into

two classes:

who have better dinners
I am inclined to think that all wives may be divided into two
than appetites.
If that be so
if
classes those who wear the breetches, and those who do not.
those who submit, and are under the influence
there are two classes of wives
of their husbands, in all matters, and those who set up against his influence,
those

who have

better appetites than dinners, and those

:

then,

sir,

—

—

with respect

to the

first

class, I

say that such a constitutional provision

would be perfectly nugatory. You may introduce it into your statute book or your
Constitution
you may make it the law of the land you may give the right and conbutevery wife who habitually yields to her hustrol of separate property to the wife
band, will yield to him in all cases relative to the disposition of that property, and
If,
the Iiusband will have the control of it, just as if no such enactment existed.
on the other hand, the wife is of that class which does not yield, I think it is
evidence that the very existence of such a right would only tend to increase
and foment every dissension, no matter how trifling the cause may have been in
I have lived some years in countries where the civil law prethe first place.
vails, and where precisely such a separate right of property is given to the wife.
I have lived
I have seen, therefore, something of the working of the principle.
in Paris, and I was assured by respectable inhabitants there, that it was an ascertained fact, that two-thirds of the married couples in Paris were living sepathe husband living separate from the wife. If there is any country in the world
rately
the spectacle of domestic disunion more than another, it is France,
presents
which
where this principle is carried most completely into effect. There the husband
and wife are partners in business there you find precisely the point of difference
between myself and my friend from San Luis Obispo the principle of setting the
raising her from
wife up as an equal, in every thing whatever, to the husband
The very principle, Mr. Chairman, is
the condition of head clerk to partner.
contrary to nature, and contrary to the real interests of the married state.
But
there is another consideration, and that is, that there is no necessity, at least not
the necessity that is supposed, under the common law, for any such enactment or
incorporation of the civil law
because, Mr. Chairman, in every case where the
wife has property before her marriage, it is competent for the parties, by an antenuptial contract, under our system, to provide for that separate property and separate control.
It is done in every country where the marriage contract prevails,
especially where the property owned by the wife is large
so that whenever the
parties please, they can so make their contract as to secure to the wife all the
benefits that can result from the provision which is proposed to be inserted in the
Constitution
and where that is not done that is, where the wife has no considerable property, or where the parties do not choose to make such contract, it is.

—

—

—

—

—

—

—

;

;

;

—
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and they are certainly the parties most indo not desire it
another consideration which has not been adverted to.
We
must be careful how we undertake to repair a building by taking away one part
from it. The whole building may fall down, if we do not understand the conthe relative support given to it by the difTerent parts.
struction of it
If we are
going to incorporate such an enactment as this upon our established system, we
must take care to make such provisions as will not impair the rights of the husUnder the marriage contract, as it exists, the husband becomes liable the
band.
moment he is married for every cent of his wife's debts, which she may contract.
Upon what does the law found this liability ? On this very ground that the
husband at the time of the marriage, immediately becomes the owner of all his
all her tangible personal property.
wife's property
He is supposed to come into
possession of his wife's property, and hence the common law makes him liable
No matter what the amount may be, the law throws the liability
for her debts.
upon him. If we introduce any such provision, we must look to the rights of the
husband, and introduce another to free him from this liability, after we have
We must also look to the
taken from him the control of his wife's property.
rights of the creditor in this matter
they haVe some rights too.
We must take
care how we introduce a constitutional enactment which, for ever and ever, until
evidence that

terested.

the);

There

;

is

—

;

—

—

amended by the people, puts the creditors of the
power of the husband himself, if he is a dishonest man.

this Constitution is altered or

husband completely

in the

How does the section read ? It declares that the Legislature shall pass laws
providing for the registration of the wife's separate property.
It is a matter of
absolute necessity that that should be done, otherwise the creditors of the husband are completely at his mercy. As the section stands, there is no obligation
innposed upon the Legislature to pass a registration law before this enactment goes
Suppose the Legislature does not pass this registration law, what
into operation.
If the husband is a dishonest man, gets in debt, and
will be the consequence ?
debts,
or
will
not
he has only to pretend, when a bill or execucannot
pay his
against
property,
that
it belongs to his wife
his
that it is her separate
tion is sent
It
law.
suit
to
ensue.
throwing
There is a
is
impediments against the
property.
There is nothing in the section which declares that it shall
collection of debts.
If the
not go into operation until the Legislature shall pass a registration law.
Legislature should pass such a registration law, it would diminish the obstacle ;
but we do not know whether the Legislature will pass any such law for the first,
and if they do pass it, we cannot now tell what kind of
second, or tenth session
Meantime, creditors are certainly, if not deprived of the power
a law it may be.
of collecting their debts, put completely at the mercy of every dishonest man who
has a wife, and can say that the property belongs to her. But after all, what
Precisely the
is the object of the amendment which I propose as a substitute?
object which my friend from San Luis Obispo, (Mr. TefTt,) agrees with me in..
let us see how it works
let the Legislature
It says, let us try the experiment
If we
pass the enactment, because if it does not work well they can repeal it.
insert such a provision in this Constitution, it may be found to operate badly, and
then we place ourselves in the position of having adopted an objectionable provision, which must remain the law of the land so long as the Constitution adopted

—

;

—

;

by

this Convention exists.
Mr. DiMMicK. It will be remembered that this section proposed in the ConWhen we propose,
stitution is, and always has been, the law of this country.
therefore, to put it in the Constitution, we are not stepping upon untried ground.
We are only reiterating that which is already the law of the country. For this
reason, I am in favor of making it a constitutional provision. It is no experiment
in this country. The main reason which the gentleman from San Francisco, (Mr.

has so urgently presented against this provision, is that the common
soon be the established law of this country. If that is to be so, it will
great
change over the laws as they now exist, and will materially afiect
a

Lippitt,)

law

will

make

;
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unless we incorporate a portion of it so far as relates to this
possess in this country the right which is proposed to be
Blot it out, and introduce the common law, and
introduced in the Constitution.
what do you do? The wife who Dwns her separate property loses it the moment
the common law prevails, and it is to avoid taking away that right of control over
her property that I would wish to see this provision engrafted in the Constitution.
Instead of an argument against its introduction, I think the gentleman has advanced a very strong reason in favor of it. He told us it was introducing a prinHas it worked any
ciple which could not work prosperously in any community.
in
Paris,
but
may
not
work
well
we
are
It
now to consider
evil in California?
the experience, character, and condition of California, not the nations of Europe.
The only country I have ever lived in where the civil law prevails is California,
where I have resided for the brief period of three years. I admire many proviI am, however, in favor of the adoption of the common
sions of the civil law.
law, but while we adopt that, there are certain provisions of the civil law which
I prefer, and when we adopt it in the Constitution, it is no more an invasion of
The time was, sir,
the common law ihan certain local enactments of the State.
when woman was considered an inferior being but as knowledge has become
more generally diffused, as the world has become more enlightened, as the influence of free and liberal principles has extended among the nations of the earth,
At the time the comthe rights of woman have become generally recognized.
position
introduced,
woman
occupied
a
far
inferior
to that which
was
mon law
advanced
civilization,
in
her social position
she now occupies. As the world has
has been the subject of increased consideration, and by general consent of all
intelligent men, she is now regarded as entitled to many of the rights in her peculiar sphere which were formerly considered as belonging only to man.
This
part of the common law is one of those portions belonging to the dark ages, which
has not yet been expunged by the advance of civilization. Sir, I cannot see any
of the evils which the gentleman fancies he sees in introducing into this Constitution, or making it a permanent law of the country, a provision for the protection
it works well now
It has been found to work well here
of the wife's property.
why should it operate worse if we adopt other portions of the common law ? It
is true, that under the common law, when a man marries a wife he becomes responsible for the debtsof that wife ; but I would not shield her property from her
own debts. No man is compelled to pay the debts of his wife when she has proI have yet to learn that there is any principle in the common
perty of her own.
law which releases her property from this liability, or impairs the contract heretoIf she had property previous to her
fore existing between her and her creditors.
marriage, that property is still liable for her debts, and the marriage contract does
the rights of
subject.

women,

Women now

;

;

not release it from that liability. We are told, Mr. Chairman, that woman is a frail
being that she is formed by nature to obey, and ought to be protected by her
husband, who is her natural protector. That is true, sir but is there any thing
in all this to impair her right of property which she possessed previous to enterI contend not.
In justice to her and to her famiing into the marriage contract ?
ly, who may become dependent upon her, these rights should not be impaired.
Mr. Jones. Following after my able friend from San Jose, (Mr. Dimmick,)
and being on the same side of the question, I feel some difficulty in giving exI shall say but few words on the subject, and, if it were
pression to my views.
not for hints thrown out from time to time, I should certainly, in my present exhausted state of health, say nothing.
But, sir, to this complexion has it come at
last
but yesterday the gentleman from Monterey (Mr. Botts) inquired if there
was to be an article introduced to adopt the common law, and but to-day the gentleman from San Francisco, (Mr. Lippett,) another member of the bar, arose in
his seat and said this was a strange admixture, some horrible principle of the
Here is
civil law, that gentlemen were going to incorporate in this Constitution.
to be the battle-ground, and here will I meet the gentlemen.
I have yet to learn
;

;

:
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—

common law is the law of the land that its prinhave been adopted, except perhaps by the San Francisco Legislature.
That may possibly be but that this is an invasion upon any existing law in this
With the permission of the gentleman, I will translate the princountry, I deny.
The property of the wife owned or claimed by her before marriage, and
ciple
acquired afterwards by gift, devise, or descent, shall be her separate property,
and laws shall be passed more clearly defining the rights of the wife in relation,
as well to her separate property, as that held in common with her husband.
Now, does this section of the Constitution introduce any invasion into the common law of this land. No, sir, it but enforces what is the law of the land, and
These nice distinctions of the common
the principle which I shall sustain here.
What is the principle so much glorified, but that the huslaw, what are they?
band shall be a despot, and the wife shall have no right but such as he chooses to
award to her. It had its origin in a barbarous age, when the wife was considered
in the light of a menial, and had no rights.
But in this age of civilization, it has
been found that the wife has certain rights. State after State has adopted^his
The barbarous principles of the early ages have been done away with
principle.
from time to time. For forty or fifty years the States of the American Union have
been trying to modify and simplify this principle of the common law. Sir, I want
no such system the inhabitants of this country want no such thing; the Americans of this country want no such thing. They want a code of simple laws which
no common law, full of exploded principles, with nothing to
they can understand
recommend it but some dog latin, or the opinions of some lawyer who lived a
hundred years ago they want something that the people can comprehend. The
gentleman forgets that the law is the will of the people properly expressed, and
that the people have a right to understand their own will and derive the advantage
It is absurd to require them
of it, without going to a lawyer to have it expounded.
that at this present sitting the
ciples

;

:

;

;

;

how they are to collect a debt of fifty dollars.
common law that we must all revert to ? Has the gentleman from
Monterey got it ? Can he produce it ? Did he ever see it ? Where are the ten
men in the United States that perfectly understand, appreciate, and know this
common law ? I should like to find them. When that law is brought into this
House when these thousand musty volumes of jurisprudence are brought in here,
and we are told this is the law of the mass I want gentlemen to tell me how to
lam no opponent of the common law, nor am I an advocate of the
understand it.
Sir, I am an advocate of all such law as the people can understand.
civil law.
Wiiether I find it in that book or this, I say let us give to the people, who have
to apply for

Where

legal advice to learn

is this

—

—

been chained down

hundreds of years, the right and privilege of understanding
make the laws of this Territory, if possible, so plain,
simple, and comprehensible, that every man in the Territory could go into a court
of justice and defend himself; and he has just as much right to do that as to deThe member from Monterey (Mr. Botts) intimated
fend himself in a street fight.
that if this Committee of the Whole did not introduce an article proposing the
common law, he would do it. When that resolution is introduced, I will meet the
gentleman at Phillippi. I put one question to the gentleman from Monterey.
Whom does he represent upon this floor in abolishing the law of the land, and
substituting a law which the ninety-six votes by whom he was elected, never
heard of?
Mr. Botts. Will the gentleman permit me to interrupt him ? I was called to
order here the other night for something that it was supposed I was going to say
He is reprehending me for something he supposes I am going to
out of order.
Would it not be well to reserve his strictures until the article is introduced?
do.
Mr. Jones. I understood the gentleman here and elsewhere to express his entire support of such an article.
The question which I asked was a sort of anIf gentlemen
swer, in a plain way, to what had been adduced here as argument.
have a right to get up here and advocate a principle, and I have no right to get
tkeir

own

laws.

*

for

I v/ould
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might as well take my seat. But I will confine myself
What, under the laws of this country and unto the question before the House.
der the laws of all civilized nations, is the marriage contract ? Does it merge in
the husband every right of woman ?
Has she no right whatever? Does she become annihilated because she enters into this contract, or does she preserve certain rights ?
Are we to adopt laws which make man a despot of woman, and give
woman no right because she has no representation ? Sir, I consider the marriage
It is not that sacrament which
contract as a civil partnership
a civil contract.
the gentlem9,n would make it
and as to all this talk about the poesy of the marGentlemen preach poesy
riage contract, I did not come here to advocate poesy.
to me
let them convince me by any principle of reason that there should be this
merging, this annihilation of the woman, let them convince me that the wife should
have no rights, and that the law should give her no protection, it will have a
much stronger influence upon my feelings than these rhapsodies about poesy.
Sir, the marriage contract is a civil contract
It is recognized
not a sacrament.
and prescribed by law, and every single one of its conditions is a legal matter it
is not a part of the conventional law
it is part of the municipal law of the country.
The law must prescribe the rights of the contracting parties. You cannot say that
one party consents to have all its rights annihilated, all its property lost, by this
up here and oppose

it,

I

—

;

;

—

;

;

contract of marriage.
Sir, the member from San Francisco (Mr. Lippitt)says that there are two classes of wives
those who wear the breeches, and those who do not.
I admit the
distinction
and where the woman wears t^e breeches, and intends to wear them,
she will take advantage of this common law right and secure her property; but,
sir, it is to those who do not wear the breeches
it is to those gentle and confiding creatures who do not think of contracts that the protection of the law is designed to be given.
man marries a woman of this kind, and owes debt after
debt.
She knows nothing of it she does not stop to inquire whether he owes
debts or not.
No, sir, she enters into this contract blindly confident. There is
a true poesy in the confidence with which the woman yields herself to man, believing him to be all that is upright and honorable.
Now, would it not be a very
poetical idea for one of these gentle and confiding creatures to ask the man to whom
she had given her heart and pledged her hand, whether he owed his tailor or shoemaker 1 how many small bills he had outstanding ? whether he was in the habit
of being dunned or not ?
let us go before a notary, sir, you
Is she to say to him
to whom I have given my heart and hand
let us draw up a certain contract ; I
want certain lands and tenements secured by marriage contract. Is not that a regular knock-down to poesy ? Let the law secure to this class of women their rights, for
they have no power themselves to secure them.
I would never, under the comlaw,
unite
myself
mon
to a woman of wealth who would want me to draw up a
marriage contract before the notary public. This much for the rights of women.
Sir, I suppose from .the course that has been pursued here, and from the manifestations which I have seen of the sense of this House, that the common law is
to be visited upon this country.
Very well, sir I can stand it I have practised
under it and can comprehend it ; but do not, I entreat you, make women the subject of its despotic provisions.
Mr. Norton. I am in favor of the section as reported by the Committee, and
being so, am of course, opposed to the substitute of my colleague, (Mr. Lippitt.)
I regret that, during this discussion, gentlemen should have made this a question
between the common and the civil law. It is taken for granted that if we adopt
this section, or that of my colleague, we are going to adopt the civil or the common law. I insist that that question has nothing to do with it and that the whole
course of argument, whether we are to adopt common or civil law is totally irrelevant to the question under consideration.
The question before the Committee is,
whether or not we shall adopt a certain section as introduced here, providing for
the security of property, both real and personal, of the wife.
The gentleman from

—

;

—

—

A

;

:

;

;

;

;
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San Jose (Mr. Dimmick)

tells you that all of this is secured by the civil law, and
the existing law of the land.
If that law is adopted as the law
of the land, there will be no necessity whatever for this provision
if not, and if
the common law should be established hereafter, as I hope it will be, it is neces-

that the civil

law

is

;

sary, if we attempt at all to provide for the security of the wife, that we 'should
I believe, sir, that we should do this as a matter
adopt some such article as this.
Every one here can relate to you instance after instance where the
of necessity.
property of the wife has been sacrificed through the idle habits, carelessness or
dissipation of the husband and is it not necessary, forming a new State as we are
about to do, that we should protect the wife against such contingencies as this ?
are peculiarily situated here in a country where wealth is acknowledged to be
abundant, and where lucrative speculations are made every day; but no man can
tell how long he can stand upon the pinnacle of wealth that he has reared for himself.
No man can tell how soon he may tumble down from that lofty height to
which he has risen within the last two years and if, in the meantime, he takes to
himself a partner, it is necessary that she should be protected against the recklessGentlemen say that this is an invasion upon a great princiness of speculation.
ple
an invasion upon the common law an invasion against a time-honored cusif members of this Convention are satisfied
tom.
I care not, sir, if it is all this
that the principled embodied in ihc/section is a good and valid principle, it matters
not to me how long the custom has existed, or how great may be the invasion, I
will go heart and hand for the adoption of the principle.
should be satisfied
that the principle embodied here is a correct one ; and the experience of every
man who has lived as long as I have, (though there are many who have lived a
great deal longer,) shows full well the necessity of this provision.
are sent
here to form a Constitution for what I trust will soon be a great and glorious and
prosperous State and I think it is not only incumbent upon us to make such provisions in our Constitution as will protect the stronger sex, but such as will also
protect frail and lovely woman.
I think, sir, that in doing this, we are doing no
more than what is due to her but I trust we shall hear no more distinctions
drawn in this discussion between the common and the civil law.
The gentleman from San Joaquin (Mr. Jones) would make you believe that the
common law is inexplicable and incomprehensible that it is so musty from its
I believe, sir, that there are genlong existence, that no man can tell what it is.
who
tlemen on this floor who are somewhat conversant with the common law
have explored the musty volumes of the common law, and dug out of them great
principles upon which the Constitution of the United
and glorious principles
States is founded
principles which are now the fundamental law of twenty-nine
of the thirty States of this Union.
For gentlemen to say here that we have no
right to adopt the common law
that it is unintelligible, that it is written in dog
latin or some other dead language, and that no man knows what it is
I trust, sir,
that under the writings of Blackstone, Kent, and of all common law writers, through
that
all the rejiorts of the various States of the Union
the large field of learning
we have such a common law, that he who runs may read. It is entirely useless
here to go against the common law.
Nine-tenths of all the population of this
country are its warmest advocates.
They have been born and brought up under
its glorious protection
they understand
they have learned it from their boyhood
its provisions, and have been protected under its influence.
And, Mr. Chairman,
these are not the men to throw away the early predelictions of their youth, to discard what they know to be good, and embrace something that they know not of;
and are these men to be told that, because the civil law may have heretofore existed in this country, that it shall forever exist ?
No, sir according to a principle that we have adopted in our Bill of Rights, the people are sovereign and they
have a right to alter their organic law alter their whole system of jurisprudencedo away with it, and establish another in its stead. And whenever it shall be the
wish of a majority of the people of this country in a legitimate way to provide for
;

We

;

;

—

—

;

We

We

;

;

—

;

;

;

—

—

—

—

;

;

;

—

;
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the establishment of one system or the other, no man can dispute but they have
But, sir, the whole discussion between the common and the civil law
The section now before the
is inapplicable to the question Under con'Sideration.
House is one providing for the rights of the wife against the misconduct or misthat right.

The man when he takes to himself a wife, knowing this
fortune of the husband.
be the law of the land, cannot say, with any degree of fairness, that her separate

to

—

property should not be so taken care of that no matter whatever misfortune should
happen to him, her property shall not go to the common wreck. He has no right to
No matter what may become of the husband, the wife should be proobject to it.
property
should be sacred to her; and whatever she may be willing
her
tected
But, under this provision, if, upon
husband
thereafter, she can do.
her
to do for
the
to convey all her property to her>:
marriage,
the
wife
desires
the celebration of
Gentlemen contend here that it
husband, she can make such disposition of it.
that it will be a source of dissention between
will cause a disunion in families
I do not bethe husband and the wife during the whole time that they live together.
If this is provided for by the law of the land, the husband
lieve any such thing.
when he marries a wife, knows full well the rights that belong to her. If whatever property she is possessed of should remain vested in her, and not subject to
his control, he knows beforehand that such is the case, and he has no cause to
complain.
But if, under the common law, a marriage should be celebrated, and.:
it should be the desire of the parents to enter into an ante-nuptial contract, these/these
are the occasions which create difficulties between the husband and wife
cases are not expressly provided for by the law, but in an ante-nuptial contract,
and hence they give rise to all these difficulties. I believe that it is essentially necessary that the wife's property should be so protected. I expect myself, sir, at
some future time, to take to myself a wife. She may be possessed of some little
property, and I am not sure but that if it is not secured to her, I may squander it,
Mr. BoTTs. I have lately given to this House sufficient proof that any thing I'
shall say to-night, will probably be very crude
but, sir, my pulse would have to
cease altogether before I could remain silent under such doctrines and propositions
as have been broached here.
I find, sir, that the burden of this defence is restingaltogether upon the shoulders of myself and the gentleman from San Francisco,
(Mr. Lippitt.) I anticipated as much. That you may know how it is, Mr. Chairman, that the common law views this contract, I will read you the words of one
of the oldest commentators upon it
"By marriage " says Blackstone, " the husband and wife are one person in law." (See Blackstone in full on this subject.)
This is but another mode of repeating the declaration of the Holy Book, that they
are flesh of one flesh, and bone of bone.
That is the principle of the common'
law, and it is the principle of the bible.
It is a principle, Mr. Chairman, not
only of poetry, but of wisdom, of truth, and of justice.
Sir, it is supposed by the
common law that the woman says to the man in the beautiful language of Ruth :
"Whither thou goest I will go; and where thou lodgest, I will lodge thy people
shall be my people, and thy God my God."
This, sir, is the character of that
holy ceremony which gentlemen have considered as a mere money copartnership.
Sir, it is this view of that contract that has produced that peculiar and lovely English word home, which it has been said no other people on the face of the earth
know. It arises from the very peculiar light in which the English law looks upon
this social relation.
Bear that in mind, you who love your homes. I tell you, Mr.
Chairman, that if you introduce this clause, you must take care to carry along with
it a speedy and easy and effectual way of procuring divorces, for they will come
as sure as you live, as a necessary consequence.
That very moment that you set
up two heads in one family, you sow dissentions which lead to applications for
divorces, and your courts and Senate chambers will be filled with them.
There was one statement of my friend from San Francisco, (Mr. Lippitt,) thst;;
under the common law, ante-nuptial contracts were frequent. So far as my experience goes, they are any thing but frequent.
The man who lacks the spirit of a
;

;

;

;

:

;

^
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man

so far as to enter into such a contract, is a rara avis.
I have knovt^n such
cases it was the sort of cases where a man who bad been unfortunate in life or
reduced in circumstances, was about to make a union with a lady of wealth. It
was for the purpose of protecting the property from his former creditors, that this
But so far as my experience goes, it is a
ante-nuptial contract was entered into.
very unfrequent thing to find an individual who will, of his own consent, agree to
The love and affection of which the gentleput himself in this humble position.
man talks can never, I believe, accompany this arrangement. If there is one
thing more than another upon which this high affection hangs, it is the dependency of the wife it is that she is frail and weak and tender, that she calls for all the
sympathies of man
and she has them. Sir, if she had a masculine arm and a
strong beard, who would love her ?
She had just as vi^ell have them as a strong
purse
she is rendered just as independent by the one as the other, and as little
;

;

;

;

loveable.

my

first time in my life, to hear the comwhich has been the admiration of all ages, and
of the able and wise and learned of all climes, has been in this House, this night,
spoken of with contempt and derision. Sir, I would as soon think of slandering
the mother to whom I owe my life, as I would the common law to which I owe
my liberty. Do you remember, Mr. Chairman, that it is to the common law that
you owe the writ of habeas corpus, to which you have already paid the tribute of

It

has been

mon law

respect

reviled

;

fortune this night, for the
yes,

sir,

that

?

The

writ of habeas corpus is contained in the first Justinian.
has been said by some of the greatest civil lawyers in the world
that the superior freedom of the English was attributable to the practical operaThis is the reason why, of all who live
tion of the common law of England.
under monarchies, they are the freest people on earth. It is our boast to have
derived our descent from them
it is our boast to have borrowed this system from
them, and made it the basis of our free institutions. And yet, it is this that is

Mr. Jones.
Mr. BoTTs.

It

;

Sir, I believe the
the subject of common reviling and common sneering.
greatest republican that ever lived, considering the lights under which he lived,

made

common law writer of the world. Sir Edward Coke. The genyou that there are not ten men that understand the principles of the
common law and if he had not himself asserted afterwards that he understood
them, I should not have supposed from the way he spoke that he was one of the
He tells you that the civil law is so compact and so brief this is exactly
ten.
my objection to it, it is so brief that the people cannot find it. The dictates of
Draco were said to be written in blood but that was not the only difficulty they
were hung so high that nobody could read them. The worst law on the face of
The great beauty
the earth is the law that resides in the breast of the judge.
law
is that it is so expanded, so full and complete, that it fits all
of the common
If the gentleman had uncases, and leaves nothing in the breast of the judge.
derstood the common law a little better he would have known that, while he was
reviling, he was paying it the greatest compliment.
But, Mr. Chairman, to leave
this subject, which is extraneous to the matter under debate, and has been lugged
in by the gentlemen across the way without reason, without rhyme, without poetry, I come back to the subject before the House.
There are only one or two
considerations that I desire to present.
I want to know to whose benefit is this
provision to enure ?
What is the provision ? That a married woman shall enjoy
the use and control of her own property without any regard to the acts and doings
of her husband that is to say, that the husband and wife together may enjoy my
property and yours, and become possessed of thousands and thousands, leaving
and (hen, sir, under this system, while they are indebted to us tous beggars
gether for that which they here jointly used and occupied, under the pretence of
I ask you,
this clause, they may leave us pennyless while they revel in luxury.
I ask you what honest
sir, what honest woman could avail herself of this clause ?
was

the greatest

tleman

tells

;

—

;

;

;

;

:
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woman

could see the creditor knocking at the door appealing for the payment of
Who is it then that it benefits?
justly due to him, and send him away?
The fraudulent husband and the colluding wife who, after they have enjoyed the
benefit of what gentlemen call speculation, seek to defraud honest men of their
means. What are these speculations that gentlemen allude to? They are money put upon the hazard of a die. Suppose the die turns up the wining face, who
Is it not the woman who is incorporated with the husband.
gets the benefit of it?

what

is

;

When

when he gambles they both gamble and
he speculates, both speculate
both
become indebted. From every debt, from
indebted
they
becomes
he
when
if it is successful, the wife reaps»the adact,
every
speculation,
every gambling
vantage if it is unsuccessful she should bear her share of the misfortune. This
The proposition amounts simply to this
is the doctrine of an honest woman.
that if the husband's speculation turns out well, both husband and wife are to enYou ask
joy the benefit of it; but if it fails, the loss is to fall upon the creditor.
us to secure speculators in all their enterprises, at the expense and risk of the
community you propose that we shall introduce a provision in this Constitution
But, sir,
to ensure all people who choose to hazard their means against loss.
you cannot make an honest woman dishonest if you would you may seek to do
it by constitutional provision, or by legislative enactment, but her great spirit will
burst through all your bonds, and she will come to the husband's rescue, and so
Thank God you cannot by
long as she has a single cent she will pay his debts.
any of your laws crush that spirit of integrity which abides in the breast of wo;

;

;

:

;

;

man.

The

question was then taken upon striking out the 13th section of the report,
and inserting Mr. Lippitt's substitute, and it was decided in the negative.
The 13lh section was then adopted.
The 14th section being under consideration, as follows

The

Legislature shall have power to protect by law, from forced sale, a certain porall heads of families.
The homestead of a family not to exceed three hundred and twenty acres of land, (not included in a town or city,) or any town or city lot or lots in
dollars, shall not be subject to forced sale for any debts hereafter contractvalue not to exceed
ed, nor shall the owner, if a married man, be at liberty to alienate the same, unless by consent of
the wife, in such manner as the Legislature may hereafter point out.

Sec. 14.

tion of the property of

Mr. McCarver said he thought the Legislature had that power already without
any constitutional provision. He therefore moved to strike out the words " have
power to."
Mr. BoTTs moved to amend by adding the following proviso: Provided, That
the creditor who needs the money of the debtor to purchase a homestead, shall be
entitled to recover

it.

me

that the amendment of the gentleman from
have observed these exemption laws, and am
honestly of opinion that it is not right to exempt this homestead property.
It should
be susceptible of proof that the debtor whom you propose to protect, is absolutely
more in need of the exemption than the creditor. 1 think it but fair that if you
protect one man, you should also protect another, who is in the same situation.
Mr. TsFFT. It certainly is a matter of great surprise to me that a gentleman
of such liberal and enlightened principles as he who offers to give his horse-ferry
at Benicia to the public, should entertain such views as these.
This is only following out a principle of exemption adopted every where now in this enlightened
age that a man's means of living should be preserved to his family.
The question was then taken on Mr. Botts' proviso, and it was rejected.
Mr. Tep^ft moved to insert after the word city, the word two thousand dollars.
Mr. BoTTs. Suppose a man should own a lot in a city worth $5,000, and he
should owe a debt of $2,000
can you sell his lot ? I think this law as it is here
framed is exceedingly incomplete, and we had better give it up altogether. The
case which I have' mentioned does not come within this clause.
The house

Mr. Semple. It seems to
Monterey is very reasonable.

—

;

I
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worth $5,000. What provision does the law make in this instance ? If
a law at all, let us make it a good and complete one.
Mr. Steuart. I move to strike out all after the word " families." The section as it then stands will cover every case that properly comes before the Legisalone

is

we make

lature.

Mr. LippiTT. I shall be in favor of that, because it leaves the matter to the
It belongs to the people, through their representatives in
Legislature and people.
the Legislature, to say how far the Legislature shall go in this matter.
Mr. Steuart. I am really in earnest when I say I am not physically able to
I think this clause will protect every interest of the Lesustain my proposition.
gislature.
The object of this House is to give to the people certain fundamental
principles upon which the Legislature is to act.
I am astonished when I hear
gentlemen here so'strenuous in their advocacy of the protection- of the poor from
the rich, that they should advocate a section that will go farther to defeat the adoption of this Constitution than perhaps any that has yet been proposed.
Mr. McCarver. I think there is no provision of the Constitution which would
better meet the approbation of the mass of the people than this.
Mr. Halleck. 1 concur with my friend from San Francisco (Mr. Steuart) as
to the propriety of this section not being adopted as it stands
but I believe, with
the addition of two words, so as perfectly to express the meaning of the section,
that it will be acceptable to the House.
If the amendment before this House does
not pass, I shall propose an amendment.
Mr. WozENGRAFT. I am in favor of the amendment of the gentleman from San
Francisco, (Mr. Steuart,) for I think it is a legitimate subject of legislative action.
, There
is certainly property much more important to a man than his homestead.
Why do not the Committee go further, and specify his tools, his implements upon
which his very existence depends ? In the State of Tennessee, the articles are
specified.
This Committee may bring in a bill as long as that which we may
expect in the famous schedule.
Why not, then, at once commit it to the hands
of the Legislature, and let them say what shall be protected from seizure?
The question was then taken on Mr. Steuart's amendment, and it was rejected.
Mr. Halleck. I now move to insert after the word " lot," the words '* said
;

lots not to exceed in value two thousand dollars."
that these
Mr. Wozencraft. I propose an amendment to the amendment
articles shall be included after the words specifying the value, "together with his
mechanical tools and farming utensils, household furniture, two cows, two yoke of
oxen, and five sheep."
In all seriousness, Mr. Chairman, I offer it.
I do think
it is due to the section itself, if gentlemen wish to put it through in complete form,
that it should be so.
What would be a man's household, his home to him, if that
home was stripped of every thing in it? What protection do you give to a man
in his humble home, if you deprive him of the means of earning a subsistence?
Mr. BoTTs. I would remark that, if this amendment is lost, I hope my friend
from San Joaquin (Mr. Wozencraft) will present it to the House at the proper
time, and ask the yeas and nays upon it.
We will then test the sincerity of gentlemen who profess to be friends of the poor.
The question was then taken on Mr. Wozencraft's amendment, and it was re-

land or

;

t-

jected.

Mr. Sherwood. I regret now that I did not vote for the amendment of the gentleman from San Francisco (Mr. Steuart.) I see the difficulty which has since
been suggested. I cannot perceive how it is possible with this provision of the
Constitution, as no law of the Legislature can go behind the Constitution, to
divide the city or town lot which exceeds in value $2,000.
It may be worth
$20,000. I do not see how it is possible for the Legislature to take from this
homestead $2,000 out of the $20,000. It had better be left to the Legislature to
make such guards in relation to it as they deem expedient. I would simply make
it the duty of the Legislature to pass laws for the protection of the homestead.

—

:
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am

sorry I voted against the amendment of my friend from San
I would, if the amendment
Francisco, (Mr. Steuart,) and that it was not adopted.
Halleck)
is
not adopted, move this, which
of the gentleman from Monterey (Mr.
"
homestead and other property." I would obI think covers the whole ground :

Mr. HoppE.

I

serve that there

other property

is

more valuable

to the

head of the family than

his

homestead.

Mr. Tefft.
it

I

think the Legislature have the

power

to

do

this

without saying

in the Constitution.

Mr. Halleck. I wish to remark
merely as an amendment. I

this

am

to pass

I

;

want the amendment which

I offer

not in favor of the original section.

I

as perfect as it can be, in case the House think proper to adopt it.
Mr. LiPPiTT. 1 am willing to vote for the amendment of the gentleman for
that purpose.
If the section is to be adopted, I wish it to be in the least objecdesire to

make

it

tionable form.
The question

was then taken on Mr. Halleck's amendment, and it was adopted.
Mr. Sherwood. There is no possible wny that the Supreme Court can divide

have mentioned in value, $20,000, or a ranch of three
hundred acres, if it is a homestead, although it may be much more valuable than
$2,000 but if the Supreme Court could decide it, any attempt to prevent the sale
I think the maof that valuable property by the Legislature is unconstitutional.
jority of the House agree that a homestead should be free from sale on execution
from a debt; and as we are changing year after year in this new State, as the
value of property is changing, it may be necessary year after year for the LegisEach Legislature will, or ought
lature to amend the acts of the previous year.
to know, more than its predecessors
it is to be presumed of course that experience
and I think we had better leave the subject
will be gained by future Legislatures
open to them, simply directing them to preserve a certain portion of the homestead.
On motion, the vote on Mr. Steuart's amendment was reconsidered.
The question was then taken on the amendment, and it was adopted.
The question being on the adoption of the section, as amended
at present

a

lot

such as

I

;

;

;

Mr. Tefft moved to insert the word "homestead" before property.
Mr. BoTTs. I understand the reason the gentleman goes in favor of

this sec-

tion is that the Legislature will be opposed to the object in view, and the provi-

Now, sir,
sion is therefore necessary in order to compel the Legislature to do it.
if the Legislature, which certainly reflects the will of the people, object to it, if we
anticipate such a result, it certainly forms a strong ground of objection.
Mr. Tefft. I would ask why, if gentlemen have such implicit confidence in
the Legislature, they voted in favor of prohibiting the practice of duelling and
other restrictive clauses.
Mr. BoTTs. The reason is that we don't understand the word Constitution.
Mr. LiPPiTT. I think it belongs to the members of the Legislature coming
directly from the people to say what amount, and precisely what articles, shall be
It may include a homestead
exempted. The word " homestead " is indefinite.
to the value of $100,000, or any other amount.
If we insert homestead, we
might as well insert cattle, sheep, bottles of wine, and all other kinds of property.
The question was then taken on Mr. Tefft's amendment, and it was adopted.

The

section as

amended was then adopted,

The

as follows

Legislature shall protect by lave, from forced sale, a certain portion of the
stead and other property of heads of families.

Sec. 14.

home-

Mr. Wozencraft. I now wish to introduce in this bill the resolution which
has been before the Committee for the last two days, relative to the establishment
of hospitals.
It is in the following words
The Legislature shall at an early day provide for the erection of one or more suitable building
:

or buildings, to be designated and used as a public hospital or hospitals, to be located at such place
or places as shall best subserve the good and welfare of suifering humanity 5 and shall provide for

the support and maintenance of the same, out of such funds as are not otherwise appropriated.
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Mr. Sherwood. I can go for considerable legislation in the Constitution, but
I think that the Legislature ought to entertain
cannot go quite so far as this.
and if they do, and
all those feelings of charity for suffering humanity that we do
if it is the desire of their constituents, they will unquestionably raise money enough

I

;

to provide for the insane, or blind, or sick.

Mr. WozENCRAFT.

was much

in hopes this would pass without a word ot deword of opposition. I think it strange that the gentle,
man over the way, (Mr. Sherwood,) has no compunctions of conscience in prohibitThere are many clauses
ing the Legislature from relieving suffering humanity.
introduced into the Constitution of minor importance compared with this.
We certainly ought to provide measures of relief for those who are stricken down by disIf there is any land where an establishment of this kind is required, it is
ease.
California.
A great class of persons who have come to California, or are now
coming, are exposed to all the vicissitudes of the climate a climate most trying
and in a country where there is no shelter for the sick,
to the human constitution
no spot upon which they can lay their heads, I think the sufferings of this class of
people appeal to us in the strongest manner.
Mr. Hastings. It is too late in the day, and certainly too late in the night for
We have been erectus to question the propriety of this species of legislation.
ing sundry castles in the air, and why not erect the castle proposed by the gentleGentlemen seem to
man from San Joaquin ? Let us go on let us legislate
Then let us go on
labor under the idea that we are never to have a Legislature.
laws
complete
black
white,
for
male
t'emale,
for the lame,
make
for
and
and
and
We
blind.
have
provided
the
living
in
every
possible
form
now let
and
for
halt,
for
the
provide
dying
and
the
dead.
us
Mr. WozENCRAFT. I havc but one word to say. This is not a castle in the
it purports to be nothing more than a structure upon
earth for the purpose
air
It is true we have done much for all
of relieving suffering persons on earth.
classes, but there is still another class whose claims are greater than any who
have been provided for the sick and the destitute. Let us suppose a case such
A poor destitute man, who
a case of suffering as I have myself often seen here.
has been left sick on the way side, is taken by some charitable teamster to the
The charitable citizens of that place he probably calls upon to
nearest town.
he asks nothing
provide him with seme place upon which he can lay his head
more he merely seeks a place of shelter, where nature may produce a restoraBut they can give him no encouragement, they have no room
tion of his health.
If he complains, he is told, do not say so, we have an excellent Confor him.
there are plenty of places to put you in if you steal, where you will be
stitution
boarded for nothing. If you die, we will take care of your children. Is there
I

bate, and certainly without a

—

;

!

;

;

;

—

—

;

;

;

anything airy in that?
Mr. Hastings. Yes,

sir,

very.

It

looks to

me

as

much

ever heard of.
The question was then taken on the proposed section, and
Mr. LiPPiTT. I have a very short section to offer here

in the air as

any proposition

like building castles

I

it

was

rejected.

:

No

perpetuities shall be allowed.

It is to

tuities

prevent perpetuity of lands from families

that aristocracies are built up.

to families.

It is

upon perpe-

Democracy would soon be overturned

if

was allowed. The principle is so well established that all our courts of law
have made it a rule, in the absence of any statute upon the subject. Whenever
they could possibly put any such construction upon any deed or instrument they
have deemed themselves bound to do it.
The section was adopted.
Sections 15, 16, 17, and 18 were then adopted without debate, as follows

this

:

Every person shall be disqualified from holding any office of profit in this State who
Sec. 15.
have been conricted of having given or offered a bribe to procure his election or appointment.

shall

,

:
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made

exclude from office, serving on juries, and from the right of
be convicted of bribery, forgery, perjury, or other high crimes.
The privilege of free suffrage shall be supported by laws regulating elections, and prohibiting, under adequate penalties, all undue influence thereon from power, bribery, tnmult, or other improper

Sec. 16.

suffrage, those

shall

be

to

shall hereafter

practice.

Absence on the business of this State, or of the United States, shall not forfeit a
Sec. 1 7.
residence once obtained, so as to deprive any one of the right of suffrage, or of being elected or
appointed to any office under this Constitution.
plurality of the votes given at an election, shall constitute a choice, where not otherSec 18.
wise directed in this Constitution.

A

Mr. NoRiEGO offered the following
All laws, decrees, regulations, and provisions emanating from any of the three supreme powers of
this State, which from their nature require publication, shall be published in English and Spanish.

Mr. NoRTOT«f. I believe a section has already been adopted, providing that all
laws, &;c., shall be published in Spanish as well as in English.
must take care what we are doing here. If I understand the
Mr. BoTTs.
resolution, as I heard it read, it is to engraft in the Constitution that all laws shall
be published in Spanish and English. That is a necessity so clear that the Legislature must at once perceive and provide for it but we cannot but foresee here,
that the day will soon arrive when every man in the State will understand the
English language. If you engraft this upon the Constitution, you impose an immense and permanent expense upon the people -an expense for which there will
be no necessity in a few years. The Legislature will provide for the translation
and publication of these laws in Spanish as long as it is necessary. It is one of
those things that are vacillating, and should not be put in the permanent fundamental law of the land.
Mr. NoRiEGo. The reason why I make this proposition is, that since this country has been under the American Government, in general all decrees have been
published in English,
In Santa Barbara, there has been no interpreter at all, and
I myself, though my knowledge of the English language is imperfect, have been
compelled to translate several public documents. I desire to put it in the Constitution for this reason
that however natural and obvious it may appear that the
Legislature should take care of it, the experience of three years has proved that
such things may be neglected.
The proposition may seem of trival consequence
to some
but to me, and those whom I represent, is one of very great importance.
The present inhabitants of California will not learn the English language in three
or four years ; their children may do it ; but at present, all laws ought to be published in a language which the people understand, so that every native Californian
shall not be at the expense of procuring his own interpreter
and moreover, you
will bear in mind that the laws which will hereafter be published, will be very
different from those which they obeyed formerly.
They cannot obey laws unless
they understand them.
I do not believe that in six years the adult Spanish population will be able to speak English
but in twenty years they may ; and by that
time it is very probable that the present Constitution will be altered.
Mr. Tefft moved to amend, by providing that these laws and decrees shall be
published in Spanish for a certain number of years.
Mr. GwiN. In support of the section offered by the gentleman from Santa Barbara, I would state that it has been nearly fifty years since Louisiana came into
the Union, and they have published laws there in English, French, and Spanish,
ever since.

We

;

—

:

;

;

;

Mr. LippiTT, I am in favor of inserting this provision as drawn up by the gentleman from Santa Barbara.
but in
I have no doubt the Legislature will do it
order to satisfy the California population, I think it well to insert this provision in
the Constitution.
No inconvenience will grow out of it. In the course often or
twenty years, everybody will speak English, and it will then be a very easy matter to have the Constitution altered in that respect.
There is this especially in
favor of it
that it will satisfy the minds of the whole California population.
;

—

18
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Mr. BoTTs. I withdraw any opposition to the measure. I did not know the
practice in Louisiana; and only looked at it connection with this Constution as a
transient provision introduced into an instrument made for an indefinite period.

my

motives will not be misunderstood.
But I have one word to say in
friend from Santa Barbara.
I solemnly protest against his taking
what has been done here for the last three years, as a specimen of the actings or
doings of the people of the United States in their political capacity.
Mr. NoRiEGo. When I mentioned that the laws and decrees had been published merely in English hitherto, I had no wish to wound the feelings of the gentleman or any person whatever. I merely referred to actual facts.

hope

I

relation to

my

merely add, that the Government which existed here for the
the republican Government that we hope to exist here
soon.
The gentleman must riot judge of the character of our American institutions from that,
it was a mere military, despotic government, not recognized by

Mr. BoTTs.

I will

last three years,

was not

the people.

Mr. DiMMicK.
mously adopted.

The

proposition

is

so reasonable that

I trust it will

be unani-

The question was then taken, and the proposed section was unanimously
>ii' Jj;^iJ
adopted.
On motion, the Committee then rose, reported the article with sundry amendment, and had leave to sit again.
Mr. Norton, from the Committee on the Constitution, laid before the Convention the following
The Chairman

of the Select Committee is requested to ask instructions from the Convention,
whether the government established by this Constitution shall go into operation from and afthe day of its ratification by the people, or not until official nevps is received of the admission

as to
ter

NORTON, Chairman.
Mr. Norton offered the folM.

of California into the Union as a State.

In order to obtain the sense of the Convention,

lowing

:

Resolvedy That the government established by this Constitution shall go into operation as soon
as practicable after the ratification of said Constitution by the people."

On

motion, the subject was laid on the table, and the House then adjourned.

FRIDAY, SEPTEMBER
The Convention met

28, 1849.

pursuant to adjournment.

Prayer by the Rev. S. H.

Willey.
Journal of yesterday was read and approved.
Mr. Wozencraft, from the Committee on Printing, made a report, which was
read and laid on the table.
The folbwing resolution, offered yesterday by Mr. Norton, was then taken up
for consideration

The

Resolved, That the government established by this Constitution shall go into operation as sook
as practicable after the ratification cf said Constitution by the people.

Mr. BoTTs. It is with great reluctance, Mr. President, that I undertake the
They are quesdiscussion of the important questions involved in this resolution.
tions novel in their character, momentous in their consequences, and deeply inAnd yet, sir, what are the circumstances
teresting to every American citizen.
under which we are called on to vote upon it. Last night, at 11 o'clock, we were
furnished with the first notice of its introduction, and this morning, at 10 o'clock,
we are called to the discussion of it. It must be remembered, too, that we are
here without the opportunities of reference that are usually afforded ; I believe I
should hardly be exaggerating were I to say that there are not fifty volumes of

law or history in all Monterey; nevertheless, with such poor opportunity as has
been afforded me, and out of such slender materials as I could command, I will
endeavor to weave an argument in support of the resolution offered by my friend,
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who

is

absent from the House.

—

I

am

not unmindful of the impatience so frequent-

by this body of the railroad speed with which we are expected to
I have not forgotten that memorable night on which,
travel through ou^ labors.
under whip and spur, we passed twenty-eight of the most important sections in
I well remember the approbation
our Constitution in little less than two hours.
this style of legislation secured, and I will endeavor to conform to the manifest
wishes of the House, by being as brief as the nature of the subject ^vill admit.
Under ordinary circumstances, this resolution itself, much less any defence of
The resolution would seem to
it, would appear to be a work of supererogation.
B(it, sir, this proposition, plain
contain the statement of a self evident proposition.
denied
in
this
hall and elsewhere
has
been
denied
appear,
in this
it
may
as
It
has
flatly
and
plainly.
been
and
out
of
doors
asserted
implication,
that
liall by
California
mny
and
the
[)eople
of
that
we
shall
make,
ratify,
is
Constitution
the
until
the
Promethean
heat
has
been
breathed
statue
of
Pygmalion,
but the cold
It has been asserted that there is
into it by the Congress of the United States.
a government, and that there are laws now existing in this country, that can be
superseded only by the legislative action of the Union, It is this doctrine that I
The most tanpropose calmly, deliberately, and dispassionately to investigate.
gible and the most authentic assertion of this doctrine is to be found in the proIn reviewing this
clamation of General Riley, under whi -h we were convened.
document, I shall exercise the unquestioned and unquestionable right of every representative of the people, aye, sir, the right of every individual of the people, to
examine narrowly and discuss freely the acts of their servants. I shall not, nor
have I ever, indulged in personalities of any kind, so far as an avoidance of them
is compatible with a full, free, and unlimited discussion of the doings and sayings
When the two become, as they sometimes do,
of men in their public capacities.
ly manifested

;

;

inseparably connected, I will not shrink from my duty in considering the one, because it may involve feelings of delicacy in regard to the other.
he is what, in my opinion, it is a much
General Riley is a noble old soldier
But he neither
he is a devoted friend of the rights of man.
higher honor to be
he is content with that of hero. I will
seeks nor claims the title of statesman
read yow the first column of his proclamation

—

;

;

:

*'

Congress having

failed at its recent session to provide a

new government

for

this country, to

replace that which existed on the annexation of California to the United States, the undersigned

would

call attention to the

means which he deems

best calculated to avoid the embarassments of

our present position.

*'The undersigned, in accordance with instructions from the Secretary of War, has assumed
the administration of civil affairs in California, not as a niiliiary Governor, but as the executive
of the existing civil government.
In the absence of a properly appointed civil Governor, the com-

manding officer of the Department, is, by the laws of California, ex o£icio civil Governor of the
country, and the instructions from Washington were based on the provisions of these laws.
This
subject has been misrepresented, or at least misconceived, and currency given to the impression
that the government of the country is still militdry.
Puch is not the fact. The military government ended wiih the war, and what remains is the civil government recognized in the existAlthough the command of the troops in this Department, and the ading laws of California.
ministration of civil affairs in California, are, by the existing laws of the country, and the instructions of the President of the United States, temporarily lodged in the hands of the same individual,
they are separate and distinct. No military officer other than the commanding General of the Department exercises any civil authority by virtue of his military commission, and the powers of the
commanding General as ex officio Governor are only such as are defined and recognized in the existing laws.
The instructions of the Secretary of VV ar make it the duty of all military officers to
recognize the existin<; civil government, and to aid its officers with the military force under their
control.
Beyond this any interference is not only uncalled for but strictly forbidden.
1' The laws of California, not incoHsistent with the laws, constitution, and treaties of the United
States, are still in force, and must continue in force, till changed by competent authority.
Whatever may be thought of the right of the people to temporarily replace the officers of the existing
government appointed by a provisional Territorial Legislature, there can be no question that the
existing laws of the country must continue in force till replaced by others made and enacted by
competent power.
That power, by the treaty of peace, as well as from the nature of the case, ?s
vested in Congress.
The situation of California in this respect is veiy different from that of
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Oregon. The latter was without laws, while the former has a system of laws, which, though somewhat defective and requiring many changes and amendments, must continue in force till repealed
by competent legislative power. The situation of California is almost identical with that of Louisiana, and the decisions of the Supreme Court in recognizing the validity of the laws which existed in that country previous to its annexation to the United States, where not inconsistent with
the Constitution and laws of the United States, or repealed by legitimate legislative enactments, furIt is important that citizens should undernish us a clear and safe guide in our present situation.
stand this fact, ,so as not to endanger their property and involve themselves in useless and expensive litigation, by giving countenance to persons claiming authority which is not given them by
law, and by putting faith in laws which can never be recognised by legitimate courts.'^

Here, then, we have it clearly and distinctly asserted, that a government exists, and that ]avvs are in force in California which must continue in force until
and that that power is necessarily the
repealed by competent legislative powers
see
how far this doctrine, which we are
Congress of the United States. Let us
told is that of the Secretary of War, comports with the opinions expressed by
other members of the cabinet, and how far it is sustained by principles of law and republicanism. In his message of July, 1848, the President of the United States says
*' The war with Mexico having terminated, the
power of the Executive to establish or to con;

:

tinue temporary civil governments over these Territories, which existed under the laws of nations
whilst they were regarded as conquered provinces in our military occupation, has ceased.
By their
cession to the United States, Mexico has no longer any power over them; and, until Congress shall

be without any organized government.
confusion and anarchy will be likely to prevail."

act, the inhabitants will

tion,

Should they be

left

in this condi-

Says General Riley and the Secretary of War, an organized government exsays the commanding officer of the one and the superior oi the other, there
What a division upon this important subject there
is no organized government.
must have been in the cabinet of Mr. Polk, when the President expresses one
opinion to Congress, and the Secretary forwards his instructions in direct opposiNevertheless, the President seems to adhere to his first opinions
tion to them.
with a good deal of tenacity.
In his December message, he says
ists

;

:

the exchange of ratifications of the treaty of peace with Mexico on the thirtieth of May
the temporary governments which had been established over New Mexico and California by
eur military and naval commanders, by virtue of the rights of war, ceased to derive any obligatory
force from that source of authority; and having been ceded to the United States, all government
and control over them under the authority of Mexico had ceased to exist. Impressed with the ne**

Upon

last,

Governments over them, I recommended the subject to the favoraCongress in my message communicating the ratification of peace, on the sixth
Congress adjourned without making any
of July last, and invoked their action at that session.
The inhabitants, by the transfer of their country, had become
provision for their government.
entitled to the benefits of our laws and Constitution, and yet were left without any regularly organSince that time, the very limited power possessed by the Executive has been
ized government.
exercised to preserve and protect them from the inevitable consequences of a state of anarchy.
The
only government which remained, was that established by the military authority during the war.
Regarding this to be a de facto government, and that by the presumed consent of the inhabitants
it might be continued temporarily, they were advised to conform and submit to it for the short intervening period before Congress would again assemble and could legislate on the subject.
The
views entertained by the Executive on this point are contained in a communication of the Secretary
of State, dated the seventh of October last, which was forwarded for publication to Calitomia and
New Mexico, a copy of which is herewith transmitted."

cessity of establishing Territorial

ble consideration of

Here he repeats the old assertion that there is no regularly organized government in California. " Regarding, says the President, the military government
established during the war as a de facto government, and that, by the presumed
consent of the inhabitants^ it might be continued temporarily, they were advised
conform and submit to it for the short intervening period before Congress would
again assemble and could legislate on the subject."
to

Now mark

the President considers the despotic military government estaduring
the war, consisting of a military Governor alone, in whom were
blished
concentrated the legislative, executive, and judicial departments, as the de facto
government, which may continue to exist by the consent of the people. Gen.
Riley, and, as he says, the Secretary of War, conceive that the existing govern:

:
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not military that the political law of Mexico is still in force in this
and that the political organization of the Mexican system is restored, and
cannot he abolished except by an act of Congress, regardless of the wishes or
Here is a direct conflict between two high functionopinions of the inhabitants.
Let us see how the other members of the Cabinet sided in the dispute.
aries.
Mr. Buchanan, the Secretary of State, addresses a letter, dated October 7, 1848,
to a certain Mr. W. V. Voorhies, then in Washington, about to come to California in an official capacity connected with the Post Office Department, in which
he pays "the President has instructed me to make known, through your agency,
to the citizens of the United States inhabiting that territory, his views respecting
And here I stop to ask how it was
their present condition and future prospects."
that, if the Cabinet recognized the existence of a civil officer in California higher
than Mr. Voorhies, they should, forgetful of all etiquette, both military and civil,
presume to communicate with the people through any other than their Governor?
I resent this indignity to their Governor, if indeed he be such, in the name of the

fnent

is civil

country

;

;

:

people of California.
Mr. Halleck. Will the gentleman allow me to interrupt him? That communication was not only sent overland, with the expectation of reaching here a
long time previous to the arrival of Mr. Voorhies, but the de facto Governor of
Mr. Voorhies
California was directed to publish it before Mr. Voorhies arrived.
was directed to give it to the Governor on his arrival here, and did so. The other

copy however was first received.
Mr. BoTTS. If we had a civil governor here, how dare the President put such
a slight upon that governor and upon the people, as to address the people of California through an inferior and subordinate agent?
Mr. GwiN. I would inform the gentleman that Mr. Voorhies was the only
officer of the United States through which that communication could be sent.
There was no other officer here up to that time.
Mr. BoTTs.
I do not think my colleague is so sensitive in regard to the honor
of California as I am, or he would more readily perceive the objections that I have
It is not the source through which it came to the Goto this communication.
vernor of California, but it is that it was not addressed to the Governor of CaliThat is what I object to. It does
fornia.
It commences " My dear Voorhies."
It is the address and character of the letter; adnot matter when it came here.
dressed to an inferior functionary.
I believe it is a well established principle of
etiquette, both in military and civil departments, that you communicate with the
highest authority.

does not seem to know quite
Not only was the letter
matter as he would have us think.
sent to the Governor here, but an apology was sent with it, that if the other letter
did not arrive with the Governor, he (Mr. Voorhies) was to take this and circuIt is usual both in civil and military matters to send
late it among the people.
the communication directly to the highest officer, and then others are sent to subordinate officers in case the first should not arrive.
Mr. BoTTs. I will not be blamed for my ignorance, for I could know nothing
but this paper
and certainly it bears a very different sort of statement. I am
glad an apology was made to California, and I only wish the people of California
had had an opportunity of knowing of that apology before. I am happy, sir, to
be the humble means through which California is to hear that apology. I will not
refer again to the beginning of the letter which I hold in my hand
it is fraught
with information upon the subject
but I will confine myself more properly to that
portion of it which bears upon the particular subject under discussion.
I call
your particular attention to this letter, because we are now told that it was expressly intended that the Governor of California should make it known as the sentiments of the administration.
It is, in short, if I understand it, instructions to the
Governor of California Mr. Buchanan in the course of this letter remarks

Mr. Halleck.

so

much about

The gentleman from Monterey

this

;

;

;
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**In the meantime, the condition of the people of California is anomalous, and will require on
prudence and discretion.
By the conclusion of the treaty of peace,
the military government which was established over them under the laws of war, as recognized by
the practice of civilized nations, has ceased to derive its authority from this source of power.
But
Are life, liberty, and property, under the
is there, for this reason, no government in California?
This would be a singular phenomenon in the face of the
protection of no existing authorities'"
world, and especially among Afnerican citizens, distinguished as they are above all other people for
Fortunately they are not reduced to this sad condition. The termitheir law abiding character.
in full operation; and this
nation of the war left an existing government a government de facto
will continue, with the presumed consent of the people, until Congress shall provide for them a
The great law of necessity justifies this conclusion. The consent of the
Territorial Government.
people is irresistibly inferred from the fact, that no civilized community could possibly desire to abrogate an existing government, when the alternative presented would be to place themselves in a
state of anarchy, beyond the protection of all laws, and reduce them to the unhappy necessity of
submitting to the dominion of the strongest."
their part the exercise of great

—

—

Here is a repetition of the repeated doctrine of the President, of a de facto
military governnnent, continued and existing only at the will of the people.
The
question that Mr. Buchanan raises re this, what is the natural and legal inference
lobe derived from the inaction o^ the people of California ? He answers, an
iniplied assent to the continuance of the government they found in existence at
The proposition, and the argument by
the close of the war, be it what it may.
which it is maintained, are based upon the supposed passiveness of the people.
Indeed by the very terms of the proposition itself, the power of the people to relieve themselves from anarchy by passive submission to the de facto government,
This
or by the establishment of an organized civil goverment, is plainly stated.
then is in direct opposition to the views of the honorable Secretary of War and
General Riley. But whilst the documents which admit this right are before us
and the world, the sole authority upon which the opposite doctrine rests, is locked
have never
up in the office of the so-called Secretary of State of California.
seeji these extraordinary instructions of the Secretary of War, nor do I know, for
we have not been told, whether they came from the last or the present administration.
This doubt casts, in my opinion, a shade upon the reputation of one of
the best democrats and ablest members of Mr. Polk's Cabinet
and I will never
believe, until I have seen it with my own eyes, that Wm. L. Marcy ever counselled or abetted a doctrine so repugnant to the spirit of our free and liberal inNot that I mean to doubt the veracity of the gentleman who intimates
stitutions.
that he has received these instructions, but it is possible that if he would condescend to submit what he has received to the inspection of the public, he and the
public might differ as to the interpretation of this instrument, a thing not very
To say the least of it, then,
unusual as between the governors and the governed.
we have the high authority of Messrs. Polk and Buchanan to oppose the supposed
Leaving the one to counterbalance the other,
opinion of the Secretary of War.
to
the
doctrine
upon its intrinsic merits.
"We will proceed
examine
In General Riley's proclamation, we find the principle stated as follows

We

;

:

"The

undersigned, in accordance with instructions from the Secretary of War, has assumed
the administration of civil affairs in California, not as a military Governor, but as the Executive of
In the absence of a properly appointed civil Governor, the comthe existing civil government.
manding officer of the department is, by the laws of California, ex-ojfficio civil Governor of the
country; and the instructions firom Washington were based on the provisions of these laws."

We are informed, then, that General Riley has been sent amongst us as "the
Executive of the existing civil government in California." If he were sent for
that purpose alone, he might well return to those that sent him, and inform them
that he found no civil government in California
that none such had existed for
years, and that the de facto or existing government which the treaty of peace extinguished, was of a character purely military, and that in fact, from that time to
the present, no government, either military or civil, had existed in California.
What, sir, is meant by the terra government 1 I apprehend it may be defined to
be the supreme power to whom is entrusted the authority to legislate and adju-

—

279
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Can it be pretended that any such authority has been estabdicate and execute.
It is npt even pretended that there is or
lished since the declaration of peace ?
has been an organized existing government authorized to exercise the functions
Hence, this great essential being confessedly wantof legislation in California.
about
the existing government in California.
Indeed, in
ing, it is absurd to talk
this very document (I mean the proclamation of General Riley) we are told that
the Congress of the United States alone possesses the power to legislate for CaliIn that body, then, resides the existing government of California; and by
fornia.
that body, as we all know. General Riley has been invested with no civil funcBut after assuming that a civil government actually exists in California,
tions.
General Riley informs us that he claims to exercise the powers of civil Governor,
not in consequence of any authority derived from the only body who, in his opinion, are entitled to govern California, but from an act of that Mexican Congress
That is to say,
that has ceased to possess any power or authority in this country.
to the right of the people to form a government, he opposes the power of the Conand to sustain his own position and what he calls the
gress of the United States
existing government, he quotes the authority of the Congress of Mexico.
Such opare
inevitable
result
doctrines
the
of
posite and conflicting arguments
so false and
preposterous.
If the people of California are precluded from exercising the powers
of self-government by reason of the controlling authority vested in the Government of the United States, a fortiori, says every republican, must every one else
be precluded from the power of administering the government of California, except those deriving their authority from the legally constituted agents of the Government ot the United States ? Those agents are the legislative and executive
departments the one to create, and the other to fill the offices. It is not pretended that either have acted upon the subject.
But it is contended, that under some
undefined thing that is called the " law of nations," all the laws in force in a ceded
province at the moment of cession, remain in force until they are repealed by the
government to whom it is ceded. That most sound and thoroughly practical
writer, Jeremy Bentham, has sufficiently exposed the nonsense which has so long
been palmed upon the world as "the law of nations." But let us see what is the
doctrine of the Supreme Court of the United States upon the subject.
In the case,
Am. Ins. Co. vs. Canter, 1 Peters, Chief Justice Marshall, in delivering the opinion of the Court, speaks as follows:
;

—

" The

a nation be not entirely subdued, to consider the holding of conuntil its fate shall be determined at the treaty of
peace.
If it be ceded by the treaty, the acquisition is confirmed, and the ceded territory becomes a
part of the nation to which it is annexed, either on the terms stipulated in the treaty of cession, or
on such as its new master shall enforce. On such transfer of territory, it has never be held that
the relations of the inhabitants with each other undergo any change.
Their relations with their
former sovereign are dissolved, and new relations are created between them and the government
which has acquired the territory. The same act which transfers their country, transfers the allegiance of those who remain in it; and the law which mai/ be denominated political is necessarily
changed^ although that which regulates the intercourse and general conduct of individuals remains
in force until altered by the newly-created power of the State."

quered

usage of the world

territory as a

Now,

is,

if

mere military occupation,

is the nature of the law which may be denominated
necessarily
political, that is
abolished by the act which transfers the country?
Is
it not that class of laws, which, in contradistinction to the municipal, defines the
character and powers of the officers of the Government and the relation of individuals
and is not that law of Mexico, which it is asserted provides for the civil
supremacy of the commanding officer of the department in a certain contingency,
precisely one of that class of laws which the Supreme Court declares to be abrogated by the act of cession ?
Here, then, we have the decision of the Supreme
Court, which was ratified and repeated in a subsequent decision, directly opposed
to this assumption of power by General Riley,
But we are gravely assured that the law of Mexico provides, that in the absence
of a civil Governor, the civil authority devolves upon the military commander of
sir, I

;

would ask, what
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I can only say that I have failed in all my inquires to
the department, ex-officio.
But if there be such an enactment, it must necesdiscover any such enactment.
sarily refer to the commander of the military forces of Mexico, and, if I mistake
not, this is a position which he who fought so bravely for a "jellow sash," would
not assume for the privilege of administering any government upon the face of the
earth.
Is not this point sufficiently clear ?
Is it necessary to trace its consequenWhy,
ces, and show how inimical it is to all the acknowledged rights of man ?
sir, the military commander of a department who, by this doctrine is the absolute
master of a hundred thousand American citizens, may, by accident, be the corpoIt is enough to look at the Mexican laws and see what are the
ral of a guard.
powers and attributes of the Governor of this department, to turn the stomach of
every freeman against this revolting doctrine.
So much for the " existing government" of California, and the position of this
country in the absence of congressional action.
come now to the consideraanother
even
graver and more important point than this. What legal effect
tion of
can the legislation of the Congress of the United States have upon this Constitution that we are in the act of forming?
This painful question I am not anticipat.
ing, because upon its solution depends the one immediately raised by the resolution before us, as to the proper time for putting into operation the government we
For my own part, however repugnant the doctrine may be to the
are creating.
opinions of some of the ablest and best men that the world has ever seen, I must
frankly avow, that I hold the Congress of the United States possesses no legal
authority over this country in its present condition.
are an unorganized community, not referred to in the Constitution of the United States, and entirely withBut, to bring ourselves within its influence, which is the ardent
out its pale.
desire of every true-hearted American, it is necessary that we should, by a political organization, become a State
and under the provision of the Constitution of
the United States, be admitted as a "new State," into that glorious Confederacy
that is the admiration of the world.
I utterly deny and repudiate the fashionable
doctrine of Territorial Governments, as abhorrent to free principles, and altogether
without any authority to be derived from the Constitution of the United States.
I
am well aware, sir, that in this position I may be met by the authority of the
Supreme Court but it is this doctrine of the Supreme Court that I propose to in-

We

We

;

;

vestigate and controvert.
Before I enter upon this subject, I would call your attention to the history and character of the bench that have promulgated this decision.
This bench, it will be remembered, was composed of that batch of judges appoint-

ed by the elder Adams at ihe close of his administration, whi«"h has been dignified
When the Federal party had, by the
in history by the soubriquet of" midnight."
sentence of the people, been expelled from the legislative and executive departments of the Government, Mr. Adams secured them in the stronghold of the judiciary, by the appointment of men to the bench of the Supreme Court, who, whatever their other qualifications may have been, possessed, for him, the essential
one of open, avowed attachment to the doctrines and principles of the Federal
party.
That bench, as jurists, have never had their superiors in America and
he, their presiding officer, he who was so long their pride and their glory, for talents and legal abilities, will rank with the brighest ornaments of the English
court, whilst in the virtues of the heart he had hardly a compeer in the four
quarters of the globe.
The mere legal opinions of John Marshall have been confirmed by the admiring assent of the legal world
but the 'political decisions of
that court have long ago been reversed by that appellate tribunal, mightier than
the mightiest, the voice of the people.
This reversal is expressed too plainly to
be mistaken, in the acknowledged discomfiture of the party who maintained the
principles to which these decisions belong
and it will be no great while, I venture to predict, before this reversal will be more formally registered by the present bench, which more truly represents the political opinions of the country than
ever did its predecessors.
;

;

;
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With this reference to the history, the character, the party prepossessions and
prejudices of the late Supreme Court of the United States, I will proceed to examine
the doctrine of Territorial Governments, as laid down by that body. Let us remember that one great distinction between the two parties that agitated the country
was this. The Federal party, called Whigs at the present day, instinctively the
advocates of governmental power, by a liberal, or, as I would say, strained construction of the Constitution, claimed for the Congress of the United States much
more extensive powers than the straight-laced Republicans or Democrats of the
shall see how this destructive feapresent day, were willing to allow them.
In the case of the American Ins. Co. vs. Canture worked in the present case.
ter, 1 Peters, before referred to, the Court lay down the broad ground that the control of Congress over the inhabitants of acquired territory is supreme, despotic,
and unlimited and fhis extraordinary, anti-republican, and unholy claim, is based
upon a clause in the Constitution of the United States. It is a slander upon the
liberty breathing spirit of that instrument to say so
it would
subvert the very
end and object of its creation, which was to uphold, not destroy, the liberties of
mankind. Let an unsophisticated enquirer read that instrument through, and I
apprehend he would be much at a loss to discover the clause from which the Supreme Court derived this power for the Congress of the United States. Would
he not be surprised to hear that it was the one which simply declares that *' the
Congress shall have power to dispose of and make all needful rules and regulations respecting the territory and other property belonging to the United States?"
After hunting, with argus eyes, through the whole instrument, for something to support this favorite theory of government prerogative, they candidly confess that this
Remember that this is a great substantive power, opposed
is all they can find.
to the whole tenor and spirit of the Constitution, and one so despotic and so antirepublican in its character, that it can hardly expect any of the benefits of implication, at the hands of a freeman at least.
The authority which contradicts the
Declaration of Independence, and disfranchises a people, and reduces them to the
condition of serfs and vassals, must be clearly, distinctly, and unequivocally grantLet us see whether, under this rule, the clause in question supports the ined.
The word territory is now used in two senses the first,
ference drawn from it.
material in its nature, to signify landed property; and the other, political, to denote the peculiar organization that has been instituted for the people inhabiting
the territorial or landed property of the United States.
The latter is metaphoriThe first,
cal, and by a very common figure of speech, derived from the former.
or material sense, was certainly the only one known to the framers of the Constitution, because the second is a term applied to a creation subsequent to the
At that time there was no such thing as a Terriadoption of the Constitution.
the word had no such meaning,
tory, in the sense of a Territorial Government
and therefore it never could have been used in that sense. The claimants of this
power create a new thing steal an old word to express it and then claim all
The public lands are the terthe perquisites of the old word for the new thing.
this
clause authorises the Congress to dispose of
ritory of the United States, and
and make all needful rules and regulations respecting it, and the other property
It surely requires a Federal stretch of imagination to discover any
of the Union.
But let us understand the word territory in the sense in which
other meaning it.
that is to say, the inhabitants
the Supreme Court supposes it to have been used
of the territory instead of the territory itself.
It would then read: the Congress
shall have power to dispose of and make all needful rules and regulations for the
government of the inhabitants of the territory of the United States. If under
this clause Congress can govern the people of a territory, it may unquestionably
"dispose" of them, as of "other property" of the United States. And, as there
is no limit nor measure to this disposing power, they may constitutionally sell
them like sheep in the shambles, at so much a head, whenever they can find a
purchaser, and the wants of the Government may require it.
All this they have

We

;

;

;

/^

;

—

—

—
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a right to do with the territory^ forts, arsenals, ships, horses, mules, and "other
If human beings are included in the clause at
property" of the United States.
all, they are put upon the same footing as " other property," and are as much liaThe proposition, except for the
ble to be disposed of as they are to be regulated.
source from whence it comes, is not worthy of a moment's notice.
The Court
itself seems rather to distrust the sufficiency of this argument, and seeks therefore
to bolster it up by a claim from another source
they allude to the treaty-making
power and the inherent rights of sovereignty. If there is one position of the
Federal party more talse and more dangerous than another, it is the extent to
which they carry the treaty-making power of the United States. Treaties are
binding only when they are made in pursuance, at least not in opposition, to the
spirit and object of the Constitution.
If they controvert the one or oppose the
other, they are null and void
and it behooves all those upon whose action the
execution of the treaty depends, to watch and carefully guard this sacred inIt is a monstrous doctrine,
strument from desecration by this insidious means.
subversive of all the checks and balances established against the abuse of power,
that to the Executive and Senate, Congress is bound to surrender its conscience
and its judgment, and simply register the decrees of this bloated branch of the
Government. A treaty that ties any portion of the human race hand and foot,
and surrenders them to the despotic authority of a government in which they are
not represented, is malum in se, and therefore void
is repugnant to the dictates
of Christianity and the established principles of freedom
is subversive of the
chartered liberties of mankind, and is therefore to be spurned and contemned by
every christian and every freeman.
The doctrine of America is, that the liberties
of the human race are not the subject of traffic or of treaty ; the law of England
denies that a man can barter away his own liberty, and we deny, a fortiori, that
any government can sell or cede away the liberty of its subjects. Any treaty expressly providing for the effect implied by the Supreme Court, made in the present
age, would tarnish the reputation of the most despotic monarch in civilized Europe.
So much for the doctrine of cession. That of conquest rests exactly upon
the same basis.
Is it possible that the supreme judicial tribunal of that republican government, which has been a pillar of light to the groping children of freedom in the Eastern hemisphere, has sanctioned the doctrine that the liberties of
a people may be subverted by force of arms and that a nation may be lawfully
reduced to bondage by the right of conquest ? Why, sir, to conquer and reduce
to slavery the negro of Africa, has been declared by the enlightened nations of
the earth to be a crime equal to that of piracy itself; is the enslaving a white
man less criminal than that of a negro ? Remember, sir, the dismemberment of
the Republic of Cracow
remember the curses, loud and deep, that were heaped
upon the doers of that foul deed, and do not forget that under the doctrine of the
Supreme Court, this was all legal, right, and proper, because this little republic
was overthrown, dismembered, and parcelled out by conquest and by treaty the
only legitimate means of reducing mankind to slavery.
The opinion of the Supreme Court intends that, or it means nothing.
The inherent right of sovereignty is the antiquated, obsolete, Dei gratia doctrine
of the European monarchies, applied, not the people themselves, but to their special and limited agents.
I leave it to its fate.
It is upon these grounds, sir, that I hold, and have ever held, that the Congress
of the United States had no warrant or authority for the passage of the bill to collect revenue in California
that in doing so, they transcended the powers with
which they are invested, and violated every principle of republican freedom.
Much has been said here about the political aspirations of the honorable members
of this House
but, for my own part, I have no higher ambition than one day to
stand before the Supreme Court of the United States, as it is at present constituWhy, sir, it was an act
ted, to argue the unconstitutionality of that infamous bill.
infinitely less unjust than this, that, in olden time, stirred men's blood, and lighted

—

;

;

;

;

;

—

—

;

—
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in the rebellious Colonies, that nothing but freedom and independence ever
This right of absolute government claimed for the Congress of the
extinguished.
United States, and supported by the decision of the Supreme Court, involves exactly the question between Great Britain and the Colonies.
To proves this, needs
no more than a few quotations from Story's commentaries on the Constitution,

a flame

Vol.

181,

1, p.

**The
nies in

we

find the following

:

on which Parliament asserted the right to make laws to bind the coloamongst others, that the Territories were dependencies of the
the legislative power over the colonies is supreme and sovereign."

principal graunds

all

cases whatsoever, were,

realm, and that

Mr. Tory, Justice Blackstone, v. 1, 107, foreshadowing the doctrine of the Suinsists that the American Colonies are principally to be deemed conquered or ceded countries, and therefore he asserts, " the common law of England
which secures the liberty of the subject, has no force there they being no part
of the mother country, but distinct, though dependent dominions."
"This doctrine
of Mr. Justice Blackstone," says Judge Story, book 1, p. 139, "may will admit of
serious doubt upon general principles."
And yet the same Judge Story declares,
that the same doctrine, even carried to a greater extent by the Supreme Court,
when applied to the limited government of the United States, is unquestionably
Hear what the Congress of the nine colonies assembled at New York
correct.
in October, 1765, had to say upon Ihis subject of taxation without representation.
They say, " it is inseparably essential to the freedom of a people, that no taxes be
imposed on them but with their own consent, given personally or by their representatives."
Judge Story tells us that, in the early stages of the discontent, the
general powers of Parliament over the Colonies was not denied
but that subsequent events drove them to a more close and narrow survey of the foundation of
parliamentary supremacy doubts were soon infused into their minds
and from
doubts they passed by an easy transition to a denial, first of the power of taxation,
and next of all, authority whatever to bind them by its laws. And exactly the same
fate, I venture to predict, awaits a more close and narrow survey of the doctrine
that the Congress of the United States can bind by its law, the unrepresented people of a Territory.
The doctrine and the argument in both cases are precisely
the same
they have been settled, at least for us, by that Revolution of which we
love to boast and I will not trouble you further with a discussion of them.

preme Court,

;

;

;

;

;

;

sir, with the doctrine of the Secretary of War; I will conclude
with that of the Secretary of the Navy, as I find it reported in the newspapers of
the day.
I knew William Ballard Preston well
he is my foster brother twenty
years ago we drew milk together from the breast of the same alma mater ; and
my heart leaped with pleasure when I found these sentiments of political freedom
flowing from his lips, as clear and pure as the waters of one of the gushing rills
of his native mountains.
Upon the discussion of the Territorial Bill, Mr. Prestion is made to say

I

commenced,

—

—

"A

bonds, are under oppression. Our fathers intended to bring every
was a broad, wide platform popular sovereignty resides with the
The principle is that the trust with us must be surrendered at the first moment of time.
people.
Before this bill could go into operation, there will be a population there of two hundred thousand
souls, twice or thrice as large as any State ever was when she came into the Union.
Who is
there who can stand back, and refuse to surrender the trust on any grounds
personal, political, or
partisan
None can, and none ought. The bill but holds that truth, which is seen and felt all
over the earth
the great truth, that popular constitutional government is the great sustaining machine of the age, possessing within it all the virtue, all the strength, and wisdom necessary for its
creation, its solidity, and its permanence.
He submitted to no master to direct its force, no king
people kept in

American

territorial

into the Union.

It

;

—

?

—

—

or ruler to control its action, but left it to the people
the source of legitimate power.
Let the
people themselves determine the character of their local institutions.
"There was never a field so wide and long for a patriot to die on as the present one. Let them
forget party and sectional diflerences.
At the North and at the South there are extremes, but there
IS a middle ground, a great republican party.
He did not mean of whigs and democrats. Their
principles are embodied in this bill.
There is a republican highway, in which we all may walk in
If this proposition be carried, that the people of tiiese territories are entitled to govern for
peace.

:
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themselves, will gentlemen of the North attach the Wilmot proviso ? The clause of the Constituwhich guarantees to every State a republican form of government does not authorize Congress
To say that Congress has the power to preto interfere with the formation of a State government.
The very proposition which
scribe, is to declare that the people shall not enact for themselves.
The idea that there is a right
they would prescribe, subverts the free principles of the Constitution.
to control the creation of a State at all, is a power which assumes to alter, amend, or change.
But
this idea that this guarantee subjects the constitution of a State to the action of Congress, is in preThat was a guarantee to
cise opposition to the principles on which the Constitution was formed.
It was a guarantee that each State that had a republican form
each State against all interference.
of government should not be subject to the control of the other States."
tion

For the reasons I have given, I conclude then, sir, that there is no existing
government in California that the right to institute one is inherent in the people that, by the exercise of this right, they can alone prepare themselves for ad;

;

mission into the Confederacy of the United States that until they become a member of the Union, Congress have no authority whatever to legislate for the people
of California, and that, from the moment of its ratification, this Constitution becomes the supreme law of the land, and the government it creates the only one
that ought to be recognized in California.
I shall therefore vote for the resolution
Mr. Halleck. I have no disposition to prolong this discussion, or reply in
any way to the remarks of the gentleman from Monterey. I think we have
enough else to do, without attempting to reconcile conflicting decisions of the
Supreme Court, or to reconcile any conflicts of opinion between the present and
the past Cabinets.
If the instructions from the Secretary of State, Mr. Buchanan,
conflict with the instruction of the Secretary of War,_jMr. Marcy, let them reconcile
the matter themselves ; if there was a division of opinion in that Cabinet on this
subject, let them settle it.
If the instructions from Mr. Clayton and Mr. Crawford, ofl^cers of the present Cabinet, conflict with the opinions of Mr. Preston, as
known in Congress, and there be a division in the present Cabinet, let them settle it.
If General Riley, in his course here, has acted contrary to his instructions,
let the powers ihat sent him here, and the powers that instructed him, hold him
responsible for it.
I have no desire at all to go into any discussion on that subject.
If we attempt to discuss the question as to the correctness of the decisions
of the Supreme Court, I think it will take us a long time to get at the bottom of
it.
In my mind, the question before the House narrows itself down to this point,
and it is the point presented in the resolution of the Committee. Is it politic for
us to set the wheels of the new Government in motion as speedily as possible after
the ratification of the Constitution by the people, or is it politic for us to wait until it
I, for one, shall vote to put the new Government in operais ratified by Congress ?
tion as soon as may be convenient
the question of convenience to be decided
hereafter.
I am very certain (I give it only as my opinion) that no opposition
will be made, either from Washington, or any party here, to that course.
Mr. Jones had certain doubts in his mind as to the unqualified right of any
territory belonging to the government of the United States to establish a State
Government and put it in operation without the sanction of the General GovernWith regard to the municipal laws of the State, he thought that right
ment.
could not be disputed, but he was not prepared to assert the absolute sovereignty,
independent of any control or action on the part of the General Government, of a
State claiming admission into the Union.
This was a very important question,
and one which he had not studied with that care which its importance demanded.
He would like to bring out the views entertained on the subject by gentlemen
better acquainted with it than himself, and for that purpose would propose a series
of questions.
Mr. McCarver quoted Mr. Calhoun's opinion, as follows
;

—

Resolved, That it is a fundamental principle in our political creed, that a people, in forming a
Constitution, have the unconditional right to form and adopt the Government which they may
think best calculated to secure their liberty, prosperity, and happiness ; and in conformity thereto
no other condition is imposed by the Federal Constitution on a State, in order to be admitted into
this

Union, except that

its

Constitution shall be

*

republican,' and that the imposition of

any other

|

:
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by Congress would not only be in violation of the Constitution, but in
ciple on \jihich our political sostem rests."

direct conflict with the prill-

Mr. Snyder. I will not say a great deal on this subject. I am no lawyer;
But there is one thing that I want to
neither have 1 ever studied such questions.
What
right had our forefathers to say
impress upon the minds of this Convention.
What right had they to establish a repubthat they were free and independent ?
If they, as a body of people, declared that they had certain
lican government?
rights and privileges, and founded a government upon those principles, have not
the people of California the same right to make a State as a body of free people,
and to enact such laws as they think will benefit them? You have been all talking here for a long time, and what does it amount to? You have not arrived at
nor will you arrive at it while you do nothing but talk from day to
the point yet
day, at the public expense.
It would be much better for you to come to some
In regard to State rights and the rights of
conclusion in regard to this matter.
The question is,
the people, I would refer you to what our forefathers did.
whether we have a right to go immediately into operation as a State government
and the conclusion I have come to is this that if our forefathers had a
or not
right to declare themselves independent and establish thirteen States, I think we
have a right to establish one.
Mr. LirpiTT. I believe in what my friend from Sacramento (Mr. Snyder) has
But this very principle has been denied by our most eminent jurists tor
said.
thirty or forty years.
It has been denied in a decision, which has been quoted to
They have undertaken to say,
us, by the Supreme Court of the United States.
;

:

;

that

American citizens, when they leave the confines of their own State lose all
American citizens that they lose not only those rights, but the rights

the rights of

;

of freemen, because it is the right of freemen to make their own government, and
For the very reason that this principle has
they no longer possess that right.
been denied, I call upon gentlemen not to come to a hasty decision upon this subTime should be left for reflection, and we should if poss'ble come to the
ject.
right conclusion
for our action upon this subject will go forth to the people and
I would also observe that the mover of the
to the Congress of the United States.
resolution is not in his seat
I believe he wishes to make some remarks upon it.
Therefore, I move to lay
I desire to make a few as to the legal question myself.
the
table
present.
it on
for the
Mr. Jones. I think my friend from Sacramento (Mr. Snyder) entirely mistakes
the object and intention of this resolution.
Mr. Snyder. If I misunderstand the object and intention, I do not misunderstand the language of the resolution.
Mr. Jones submitted a series of written questions on the subject, and said
The object of these questions is to draw forth debate. I believe myself that the
people of the territory have an undoubted right to exercise certain acts of authorthat in the absence of any action
ity in relation to their municipal Government
on the part of the General Government, they have a right to establish a municipal Government, and pass such laws for their own protection as the Congress of
the United States have neglected to pass.
But as to the entire right of sovereignty,
the absolute independence of the State, I consider that a very doubtful question.
I do not wish to go at present into any discussion of abstract principles, but this
may become a very important question. If Congress should refuse to give us the
protection of government, I would be perhaps as willing as any man to establish
a municipal Government here ; but to declare ourselves independent of the Government of the United States I would not go to such a length. I do not believe
we have the right to declare ourselves wholly and totally independent of the Government of the United States. So far as regards our municipal laws, I think we
have a right to decide for ourselves. This is the right which I wish to investigate.
I am not prepared to discuss the question myself.
These are nice and delicate
questions, which demand the attention which the gentleman from Monterey (Mr^
;

;

;

—
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They are questions which do not perhaps necessaBotts) has devoted to them.
rily demand our action, but which may become of immense importance hereAbove all things I must beg not to be understood as denying the right of
after.
I do not
the people of this territory to establish a State Government properly.
deny it ; but I consider their entire and absolute independence at least question-

able.

move

on the table.
not be laid on the table.
If the
object is to obtain further discussion on this subject, I do not see the necessity of
that course.
I think the minds of members are fully made up.
I do not believe
there are three members in this House who are opposed to the adoption of the
Why not take the question now ? Is it supposed that Congress will
resolution.
deny our right to establish a State Government here, if we make no unreasonable
demands 1 We have made none as yet. Let us vote down the motion to lay on
the table, and adopt the resolution at once.
Mr. LiPPiTT. I do not wish to lose time, and therefore I propose to take up
something else for the present.
Mr. McCarver. I am in favor of disposing of this resolution now. That we
can do it I have no doubt. My own mind is satisfied on the subject, and I believe
The arguments have been very
there will be no opposition to the resolution.
good, as to our right to establish a State Government.
I believe there is not a
not
v»'ho
is
willing
to
here
settle
this
question
at
once, and decide that
member
shall
go
into
immediate
upon
government
effect
the
ratification
of this Constithe
people.
here
I believe we are all sent
to form a government, not to
tution by the
be indefinitely postponed, but to go into immediate effect.
Mr. LiPPiTT. I do not see what we can gain by refusing to lay it on the table.
I only ask an hour or two for consideration.
It
It can be taken up at any time.
may become a matter of vital importance, that not only this resolution should appear on the records of the Convention, but that the reasons for it should also appear that it may be known upon what grounds we, the representatives of the
The chairman of the Committee gives as a reason
people, decided this question.
for desiring this action on the part of the House, that the Committee are at a loss

Mr. LiPPiTT.
Mr. Hastings.

1

I

to lay the resolution

hope

this resolution vvill

;

a division of opinion among them as to
when the people choose, or whether
The question of the sovereignty of the
they should wait until Congress chooses.
It is precisely on that point
people is raised by this report of the Committee.
that the Committee come into the House and ask for instructions.
I say now, sir,
that it is not only absolutely essential thai we should give them these instructions,
but (hat we should put it in the proper ground, and let the Government of the United States and General Riley, or any other general or military commandant, or
corporal, know that the representatives of the people in this Convention have solemnly declared not only that this Constitution shall go into effect immediately on
its adoption, but that they consider they have the right to say so; to fix themselves
the time when this Constitution shall become the law of the land, in virtue of the
That, Mr. President, is the reason why I consovereignty that resides in them.
sider that it is extremely desirable that this motion to lay on the table should prevail.
Who can say what course General Riley is instructed to take? Who can
say what course his successor in office may take ?
Suppose, at the time fixed by
us for the going into operation of this Constitution, that there should be an opinion prevailing here that the people of California have not the right, and, suppose
the officer in authority should take the ground taken by the Supreme Court and by
the proclamation of General Riley himself; (and certainly the supposition is not
unreasonable ;) I say we are bound to suppose the military government here will
take the view already given to the world in that proclamation, and given by the
Supreme Court of the United States, and laid down by our eminent jurists. Suppose, then, when the question comes up, it is thought inexpedient, or for some
to decide

whether

without advice

;

that

this Constitution should

there

go

is

into effect
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reason or other, they do not wish lo have this Constitution go into effect, and they
deny the power of this Convention to pass such a resolution, what will they do?
They may tell you, gentlemen excuse us J we are the Government of California
until Congress, according to the decisions of the Supreme Court and according to
the decisions of the most eminent jurists, admits you as a State into the Union.
We cannot allow you, under these decisions, to govern yourselves without the
you cannot put your Constitution into effect. But, sir,
sanction of Congress
Convention
sends to the people of California and of the world, not
unless this
decision that her Constitution shall go into effect at
resolution
and
only the
gives
the reasons for it, all of which will be published,
such a time, but also
I doubt very much whether any American military commandant, be he general or corporal, will dare to take the responsibility, without throwing himIt will be entirely another matself upon the Government at Washington.
ter if we, the representatives of the people, solemnly take it upon ourselves, as
freemen, to decide this question for ourselves, in spite of the decisions of the Supreme Court, in spite of the proclamation of General Riley and of the President of
It is an extremely delicate
the United States and the opinions of certain jurists.
I therefore hope the motion to lay it
question, and requires the greatest caution.
on the table will prevail. In the meantime the House may take up something
;

else.

Mr. Hill.

I

not be forced.
Mr. Jones.
tion is taken.
stract right.

and we

all

hope

if

any gentleman desires

would like
This I think
I

We

know

all

that,

know

to speak, that this question will

make one remark

as a suggestion before the quesof
is more a question
expediency with us than of abthe opinions of members of Congress on this subject;
to

while sectional questions dividing the North and the South

were discussed, and while the power of Congress over the territories was imputed
by the one to the Constitution, and by the other to the treaty. making power, that
there was scarcely a single member upon the floor of Congress who did not absolutely assert

that

some

extent.

while

we have

It

Congress had the right of sovereignty over the

was a matter upon which there was no doubt.

territories

Now,

I

to

say, that

carefully avoided in this Constitution the introduction of a single

which would give Congress a pretext for delaying its sanction to the Constitution, we should not now, by the broad assertion of some right of independence
and of sovereignty, which will not be admitted on the floor of Congress, delay the
I am most anxious to see our governadmission of our State for years to come.
But
can we not, by some more cautious
ment go into operation immediately.
wording of this resolution, avoid the assertion of independent sovereignty? It is
7'his is a
not probable that Congress will acknowledge this right to that extent.
article

I did not come here to argue abstract principles
great question of expediency.
of right; but having so far most carefully avoided any course which would give a
pretext to [Congress to delay our admission, I think we should not now jeopard
our own interests by the assertion of an important principle, which is at least a
matter of doubt. I am sorry to see the extent to which sectional feeling has been
but that will be the great source
carried in Congress on the subject of slavery
of all difficulty. A government will have to be established in New Mexico. One
of the two great parties on this question will take advantage of this fact to delay
our admission, in case of any pretext given in this Constitution, until that territoIt is therefore expedient that we look at this
rial government is established.
question in every point of view before we come to a decision.
Mr. McCarver. If I understand this question, we go with a Constitution that
does not claim this absolute and independent sovereignty.
only ask to exerIf the Government refuse to admit us into the
cise the functions of a State,
Union as one of the Confederacy, we may then exercise the sovereignty of an
independent State.
do not now claim the right to collect the revenue of the
Union, nor to regulate post-offices, nor to exercise any of the functions which
;

We

We
'

—
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been ceded by the thirteen States to the General Government
to exercise the rights and powers of a State.
Mr. LippiTT. I do not rise to discuss this question. I wish merely

liave

;

we

only

claim

to call for

the yeas and nays, and to state the reasons why I rise for that purpose.
I have
already said that I only ask that the resolution be laid on the table, in order to
express more fully the views ot the representatives of the people of California ; to

have these principles more

more

fully illustrated

;

down.

why we

that the reasons

adopted the

Convention refuse to lay on
the table, the effect I conceive will be, that it will naturally be presumed by the
people that we wish to shirk this question which has been decided against us.
Mr. McDouGAL. I would simply make one remark that in voting to lay this
matter on the table, I do not wish to shirk any responsibility which the gentleman
from San Francisco (Mr. Lippitt) has charged upon those who think proper to oppose his motion.
Mr. Lippitt. The gentleman misunderstands my meaning. I meant to say
that if we refused to give this subject a full and deliberate consideration, it would
seem to the people as if the Convention had endeavored to shirk the question. I
do not charge such a motive upon any gentleman here.
Mr. McDouGAL. I understand, then, that an inference would be drawn that
it would seem to the people as if we desired to shirk the responsibility.
This is
a question which I have not taken into consideration, and I do not intend to speak
but I desire to state, that so far as I am concerned, I am ready, in reupon it
cording my vote, to stand any responsibility which it may bring upon me.
Mr. Halleck. We are all perfectly willing to vote without any further
resolution should be

clearly laid

If the

;

;

;

speeches.
The question was then taken on Mr. Lippitt's motion to lay the resolution on
the table, and decided in the negative, by ayes 18, noes 20.
Mr. Lippitt then moved a recess until three o'clock, which was agreed to.

AFTERNOON SESSION, 3 o'CLOCK,
Mr. Sherwood asked

if

the resolution

which was

M.

P.

last up,

was now

the order of

proceeding.

The Chair stated that it was.
Mr. Sherwood was informed by
the
the

several gentlemen

House on this subject, that they were
subject came up in the schedule.

who

intended addressing

willing to reserve their arguments until

Mr. Lippitt gave notice that if the question was taken now without debate, he
would offer a resolution on the subject when it should come up again for consideration.

question was then taken, and the resolution was adopted unanimously.
Mr. VVozENCRAFT, from the Committee on Printing, asked for instructions

The

in

regard to printing the Constitution.

Mr. GwiN moved that the Committee be instructed to make the necessary arrangements to have the Constitution and accompanying documents printed, so as
to have them laid before the people.
Mr. Sherwood suggested that the bidders should specify the time when the
printed copies would be ready.
Mr. Gilbert moved that the Committee be instructed to report on Monday
morning which motion was agreed to.
On motion of Mr. Halleck, the Bill of Rights, as reported by the Committee
of the Whole, was then taken up for consideration.
;

The
The

first section, as reported, was adopted.
question being on concurring with the Committee in striking out the second

section

Mr. Lippitt asked why

that section

was

stricken out?
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Mr. Norton said it was stricken out because it was considered
The Committee adopted the first two sections, and this section was
He voted in favor of keeping it in, and he still
sidered necessary.

unnecessary.
not then con-

believed that
ought to be in the Bill of Rights.
Mr. Shannon thought he had opposed the striking out of the section in Committee of the Whole, and he could not now see any reason why its introduction
would not be perfectly proper. There was certainly nothing conlained in it that
w^as in any manner opposed to the principles contained in either of the sections.
He thought there was considerable confusion in the Convention when it was
stricken out, and that it was not fully understood.
Mr. BoTTs said he voted in favor of striking out that section when it was before
He would now vote for retaining it as a provision
the Committee o( ihe Whole.
He did not know then that it would be proposed to deprive
of the Constitution.
any man of his franchise but having since seen, that by the duelling clause, a
man is to be deprived of his franchise, he thought the two ought to go together.
Mr. GwiN s&id that the question was fully discussed in Committee of the Whole,
and he was opposed to having it now introduced. There could be no reason for
the adoption of this section which was not presented in Committee.
Mr. Price hojied the House would adhere to the report of the Committee of the
it

;

He

could see no necessity for it. The prinin the two preceding sections.
The question being on concurring with the report of the Committee of the
Whole, it was decided in the affirmative, by ayes 23, noes 17.
The House then took a recess till 7 o'clock.

Whole,

in striking out this section.

ciples contained in

it

were

fully

embraced

NIGHT SESSION, 7 o'CLOCK,

P.

M.

Mr. Crosby, from the Committee on Finance, made a report, fixing the pay of
members of the Convention at $16 per diem, and $16 for every twenty miles
travel
and that of the President at $25 per diem.
Mr. BoTTs offered the following substitute
the

;

:

Resohedf That the Legislature of the State of California
for the payment of the members of this Convention.

shall

be authorized to provide by law

Mr. Sherwood was not quite sure that there would be a Legislature at all.
Mr. Halleck moved to lay the whole subject on the table, for this reason: that
It would be necessary to determine in the schedule what would be the pay of the
members of the Legislature and it would be improper to fix the pay of members
of this House first, and then determine the pay of members of the Legislature at
;

a different rate.
Mr. Price thought the two questions had no necessary connection. They were
distinct and independent.
The question was then taken on Mr. Bott's resolution, and the yeas and nays
having been called and ordered, the result was as follows
:

— Messrs. Botts,
— Messrs. Aram,

Yeas.
Nays.

Gilbert,

Brown,

Gwin,

Hill,

McDougal,

Vallejo, Wozencraft.

—

7.

Crosby, Dent, Dominguez, Foster, Hanks,
Hoppe, Hobson, Halleck, Hastings, Hollings worth, Jones, Larkin, Lippitt, Lippincott, Moore,
Mc<'arver, Noiton, Price, Pico, Snyder, Sherveood, Stearns, Steuart, Tefft, Vermeule, Walker,
President.

Carillo, Covarrubias,

— 31.

So the resolution was

rejected.

Mr. Jo.NEs then offered the following amendment:
Resolved^ That the pay of the members of this Convention shall be eight dollars per day, and
eight dollars for every twenty miles travel, going and returning.

McDouGAL asked if an amendment to the amendment would be
The Chair replied that it would.
Mr. McDougal then moved to insert the word "Buncombe " in the

Mr.

Mr. Jones called the gentleman
19

to order.

in order.
resolution.

:

https://www.archive.org/ [Interent Archive - a nonprofit digital library
290offering free universal access to books.]

Mr. WozENCRAFT hoped his colleague would withdraw the motion.
Mr. McDouGAL could not consent to withdraw his motion.
Mr. Jones entered into a calculation to show that the expenses of this Conveil"
tion, for the members alone, according to the report of the Committee, would he
$1,625 a day.
Mr. Sherwood thought the House understood arithmetic as well as the gentle-

man

from Saft Joaquin.

his duty to state the reason why he should vote for the
it
from San Joaquin.
gentleman
amendment of the
He thought the question in reallowance
of members was, whether they should vote themgard to the per diem
selves merely a nominal allowance, or one that would indemnify them for loss of
time and sacrifices made in business; and he was opposed to voting a sum which
was neither one nor the other. He thought it w^ould be more delicate and consistent with the dignity of the Convention to vote a mere nominal allowance
the
pay of members of Congress. If the other principle was to be adopted, $16 a
day, or twice $16, would not be sufficient to indemnify the members.
Mr. Shannon would not only second the amendment of his friend (Mr. McDouHe thought the proposition of the gentleman (Mr. Jones)
gal) but sustain it.
ought to go before the people of San Joaquin with that amendment attached to it.
Mr. GwiN asked if he understood the President as entertaining that amendment? It was totally irrelevant, and, according to his knowledge of the rules,

Mr. LiPFiTT

felt

—

could not be entertained,

Mr. McDouGAL said if the gentleman could not see the relevancy of the amendment he must be a very dull man. It was as plain as any proposition possibly
to insert the word " Buncombe" after the word "that," so as to read,
could be
"That for Buncombe, the pay of the members of this Convention shall be eight
:

dollars per day, and eight dollars for every twenty miles of travel,^'
Nothing
could be plainer than that.
He had hoped that the question would be taken
silently on the report of the Committee, but as such did not seem to be the disposition of the House he deemed it appropriate to ofTer the amendment.
Mr. GwiN asked if the Chair decided that it was in order to offer that amend-

m,ei>tT

The Chair did not feel at liberty to reject any proposition made in good faith,
and decided that this amendment was in order.
Mr. GwiN appealed from the decision of the Chair,
The question being on ttie appeal,
Mr. McDouGAL said he could see very plainly that the gentleman from San
Joaquin wished to withdraw his proposition. He would therefore withdraw his
amendment.
Mr. Jones objected to the withdrawal.
The question was then taken on permitting Mr. McDougal
amendment, and it was decided in the affirmative.
,

The

to

withdraw his

question recurring on Mr. Jones' resolution,

Mr. CovARRUBiAS moved the following amendment
Resolved, That

it

cumstances require

being the duty of every citizen to serve his country gratuitously when the cirthe delegates of this Convention shall receive no compensation whatever for

it,

their services.

Mr. Norton could not see the necessity of such a resolution. Any of the memwho felt any compunctions of conscience in receiving money for their ser-

bers

vices could very easily refuse

it.

Mr. Vermeule thought the mover of the resolution was right

in his viewsy
provided existing circumstances required such a course ; but as there did not appear to be any necessity of the kind at present, he was disposed to sustain the
report of the Committee.
The amount per diem was about the wages of a methe proposition of his friend from San Joaquin (Mr. Jones) was a great
chanic
deal less.* He did not think that the people would think any thing more of the
;

:

——
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delegates of tliis Convention if they accepted less pay than common laborers renor did he think that existing circumstances required the course indicated
by the mover of the last amendment.
On this amendment of Mr. Covarrubias, the yeas and nays were called for by
Mr. Jones, and being taken, resulted as follows

tceive

;

:

—
—

Yeas. Messrs. Covarrubias, De La Guerra, Dimmick, Gilbert, Lippincott, McDougal, Pedro10.
rena, Price, Sutter, Sansevaine
Nays. Messrs. Aram, Botts, Brown, Carrillo, Crosby, Dent, Dominguez, Gwin, Hanks, Hill,
Hoppe, Hobson, Hastings, Hollingsworth, Jones, Larkin, Lippitt, McCarver, iXorton, Pico, Rodriguez, Snyder,
craft,

President

—

Sherwood, Shannon, Stearns, Steuart,

— 32.

Vermeule, Walker, Wozen-

Tetft, Vallejo,

Mr. WozENCRAFT suggested the following amendment That all members who
wished a lower sum than that reported by the Committee, should be authorized to
:

receive

it.

Mr. Sherwood moved the previous question.
Mr. Gwin inquired of the chairman of the Committee if the gentleman who represented Los Angelos, and who resided in Monterey, were to receive mileage.
Mr. Crosby stated that the Committee was not instructed to make any distinction.

Mr. McDouGAii remarked that the previous question had been called and seconded by two members.
Mr. Gwin asked the vote of the House on this amendment That the payment
:

of constructive mileage should be prohibited.
Mr. LiPPiTT thought that the Convention could never get through, if that subIt would consume an immense amount
ject was to be taken up and discussed.
of time to undertake to lay down rules for the guidance of the presiding officer on
this question.

The Chair was of opinion that there was no guide in relation to constructive
mileage, except the act of Congress.
The question then recurring on the adoption of the report
Mr. Botts asked a division of the question, so that the vote should first be taken
first on the pay and mileage of the members, and then on the per diem of the
President, and it was so ordered.
The yeas and nays were ordered on the first clause of the paragraph as divided,
and it was adopted by yeas 32, nays 13, as follows
Yeas.
Messrs. Aram, Brown, Carrillo, Crosby, Bominguez, Foster, Hanks, Hill, Hoppe,
Hobson, Hastings, Hollingsworth, Larkin, Lippitt, Moore, McCarver, Norton, Pedrorena, Price,

—

Rodriguez, Snyder, Sherwood, Shannon, Stearns, Sansevaine, Steuart, Tellt, Vermeule,
Walker, Wozencratt, President 32.
Nats. Messrs. Botts, Covarrubias, Dent, De Da Guerra, Dimmick, Gilbert, Gwin, Halleck,
13.
Jones, Lippincott, McDougal, Sutter, Vallejo
Pico,

—

—

—

The question being on the other branch of the report
Mr. Gwin said that it having been usual in all deliberative bodies to pay the
President double what the members receive, in consequence of the additional expenses to which he is subject, and the first portion ol the report having fixed the
salary of the members at ^16, he would vote for that portion which fixed the salary of the President at $25.
The President said he wished his name to appear in the affirmative on that
question.
He was not willing that the members of this body should vote for their
pay, and he himself not share the responsibility.
The question then being on the clause fixing the President's per diem, it was
amended on motion of Mr. Vermeule, by adding thereto the words "and mileage
as above."
The yeas and nays being
follows

then taken on this clause, as amended, the result was

:

—

Yeas. Messrs. Aram, Botts, Brown, Carrillo, Crosby, Dent, De La Guerra, Dominguez,
Gwin, Hanks, Hill, Hoppe, Hobson, Hastings, Hollingsworth, Jones, Larkin, Lippitt,

Foster,

—

:
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Norton, Pedrorena, Price, Pico, Rodriguez, Sherwood, Stearns, Sansevaine, Steuart, TefR, Val33.
lejo, Vermeule, Walker, President
Nats Messrs. Covarrubias, Dimmick, Gilbert, Halleck, Lippincott, McCarver, McDougal,
10.
Sutter, Snyder, Shannon

—

—

—

The question then recurring on the report, as amended, it was adopted.
On nrioiion of Mr. Halleck, the Bill of Rights was then taken up.
The third section, as reported, was adopted.
The question being on the fourth section
Mr. BoTTs said If it will not create too great an excitennent among that portion of the members who seem to think it little short of treason to reverse any thing
done in Committee of the Whole, I would move to amend this section by striking
out all after the word " belief."
The section, as reported, is in the following
:

M'ords
4. The free exercise and enjoyment of religious profession and worship, without discrimination
or preference, shall be allowed in this State, to all mankind; and no person shall be rendered incompetent to bear witness on account of his opinions on matters of religious belief; but the liberty
of conscience hereby secured, shall not be so construed as to excuse acts of licentiousness, or justify
practices inconsistent with the peace or safety of this State.

I move to insert the clause from flie 6ill of Rights of Virginia, which I once
had the honor of proposing in lieu of this very clause. I remember the effect
produced upon this House by the reading of that eloquent and beautiful clause
and I remember that the House seemed inclined to adopt it but the great chairman of the great Committee seemed strucli aback with it. The latter clause of
You
the section, as reported, I propose to strike out, because it is contradictory.
have no guaranty in your Bill of Rights for religious liberty. It is left wholly to
The gentleman from Sacramento (Mr. Sherwood) ol)iected to
the Legislature.
striking it out, because it was thought necessary in the Constitution of New York.,
He spoke of certain sects there, (the Mormons, I believe,) in a very harsh manner,
and said it was introduced to prevent licentious practices. I entertain very diff*erI believe we have no right to prescribe the forms
ent opinions of the Mormons.
of worship of any religious sect; they are all amenable to the laws of the land,
and it is not our province to exclude any class from worshiping God as their con;

;

science

may

dictate.

Mr. Norton. I do not desire to enter into a very lengthy discussion on this
suVjject.
I had hoped that my friend from Monterey would not urge this question.
time supposed (hat I had made him a convert to the New York faith,
had
at
one
I
retrograded
he
and gone back upon his old fighting ground, with the inhas
but
opposing
everthing
coming Irom the State of New York. I deem this
tention of
provision a very important protection to the community; and if gentlemen here
remember the remarks made by the gentleman from Sacramento, (Mr. Sherwood,)
they will see the necessity of retaining

Mr. Shannon.

it.

correct the gentleman from

Monterey as to one portion
In referring to certain sects in New York, my colleague from
of his remarks.
Sacramento (Mr. Sherwood) did not intend his remarks for the Mormons. I am
not entirely
in favor of introducing the section from the Constitution of Virginia
in place of the orignal section, as reported, but we can make an excellent and
beautiful section by combining the two, so that a portion of the first shall contain
the principles and rights, and a portion of the last the reasons for asserting those
I will

—

and rights.
Mr. Hastings. I think the latter clause of the section, as reported, should be
The whole object is eff*ected by the first clause. Religious liberty
stricken out.
Beyond that you contradict what you have said above, and you put it
is secured.
in the power of your courts to decide whether the exercise of any peculiar reliNow any
gious belief is compatible with the public safety and morality or not.
they may be somewhat noisy and zealreligious sect may become a little excited
competent for the court to decide that thejf
it is
ous in their mode of worship
princij)les

;

;
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First we secure religious liberty to the full
in a different manner.
This is inconnext we deny religious liberty beyond a certain extent.
I trust either the whole secsistent with the principles which we have avowed.
tion or the latter clause will be stricken out.
secure reliMr. Tefft. I do not wish to see this section stricken out.
No man ought
gious liberty so far as is consistent with decency and public order.

must worship
extent

;

We

to desire more.

Mr. WozENCRAFT. I do not remember how I voted in Committee of the Whole;
but I think the language of the section from the Constitution of Virginia is very
beautiful and appropriate.
Mr. Vermeule. 1 am in favor of retaining the latter part of the clause in the
original section.
I cannot see the incongruity "of the two, which has appeared to
The sense of the section is this: that it guaranthe gentleman from Monterey.
ties the free exercise and enjoyment of religious worship, provided it does not
amount to licentiousness, or a breach of the peace. You give the free right of
speech to all classes, and yet you say it must not be indulged in to the extent of
The two cases stand upon the same footing. I hope the entire section
libel.
will be retained.
Mr. BoTTs. What I wish to impress upon gentlemen is, that crime is not reThose laws are sufligion, and that there are laws for the punishment of crime.
ficient in themselves to protect the community from licentious practices or breaches
of public order.

The

question
the negative.

The
The

was then taken on

fourth section, as reported,
fifth

and

Mr. Norton.

in

were then adopted.
wish to introduce here, somewhat

in

it

was then adopted.

sixth sections, as reported,
I

was decided

the motion to strike out, and

have a section which

connection with the section just passed

I

:

Sec. 7. All persons shall be bailable by sufficient sureties, unless
proof is evident er the presun:iption great.

for capital offences,

when

the

has been thought by some that the section which we have just adopted covers
This section is a part of the
this entire ground
but in my opinion it does not.
common law, and as we have not adopted the common law, and perhaps may
not, I think it very necessary that such a section should be introduced, so that in
all cases, except capital offences, where the proof is evident or the presumption
great, the party accused shall be entitled to bail.
An innocent man may be kept
in prison and refused bail, without such a provision as this.
Mr. Hastings. I shall be opposed to this section unless the latter clause be
stricken out.
It is very indefinite, and may lead to acts of injustice and parti*'
Where the proof is evident or the presumption great." This is left to
ality.
Both great and small courts are to determine this matter.
the courts to decide.
They may decide it in their own way. Some would pronounce the presumption
great others would pronounce it small.
It seems to me that the clause had better be stricken out.
Mr. LiPPiTT. I cannot agree with my friend from Sacramento, (Mr. Hastings.)
It is impossible to leave it to any other than the court itself, by whose order the
arrest is made.
We cannot lay
It must be left to the discretion of that court.
down here a general rule to provide for every possible variety of circumstances.
The question was then taken on striking out the latter clause of the section,
and it was decided in the negative.
The question recurring on the proposed section, it was adopted.
The next question being on the seventh section, as reported, it was adopted.
Mr. Norton. I have another section which I desire to propose in connection
with the section just adopted.
That section is from the Constitution of the United
States.
The section which I propose is also from the Constitution of the United
States, next to it.
The first says
It

;

;

;

:
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*' No person shall be held to answer for a capital, or other infamous crime, (except
in cases of impeachment, and in cases of militia, when in actual service; and the land and naval forces in time
of war, or which this State may keep, with the consent of Congress, in time of peace
and in
cases of petit larceny, under the regulation of the Legislature,) unless on presentment or indictment of a grand jury; and in any trial, in any court whatever, the party accused shall be allowed
No person shall be subject
to appear and defend in person, and with counsel, as in civil actions.
to be twice put in jeopardy for the same offence, nor shall he be compelled, in any criminal case,
to be a witness against himself; nor be deprived of life, liberty, or property, without due process
of law; nor shall private property be taken for public use without just compensation."
;

This does not cover the whole ground
it does not say that
he shall have
counsel, or that he shall be confronted by two witnesses on compulsory process.
It is very necessary in cciminal prosecutions, where the prisoner is poor, and has
not the means of obtaining counsel and witnesses, that all these facilities should
be given by the court, so that the poor man shall not be tried without every advantage that the rich man enjoys. The additional section which I propose is as
;

follows
**

:

criminal prosecutions the accused shall enjoy the right to a speedy and public
impartial jury of the district or county wherein the crime shall have been committed ;

In

all

trial,

and

by an
to be

informed of the nature and cause of the accusation
to be confronted with the witnesses against
him to have compulsory process for obtaining witnesses in his favor, and to have the assistance of
;

;

counsel in his defence."

Mr. Sherwood.

think the Legislature would adopt this without any constiare descending too much into detail.
Mr. Pkice. It seems to me that we now have more sections in the Bill of
and, without giving proper time for
Rif^hts than any other State in the Union
reflection, I think it would be inexpedient to introduce this new section in this
hurried way.
I hope no more new sections will be added.
I would greatly prefor instance, all that
fer striking out some that are already in the Bill of Rights
The people know
are literally from the Constitution from the United States.
where to find them if they desire to refer to them. There is no occasion to have
them in the Constitution of California.
Mr. Norton. The fact that this is in the Constitution of the United States
does us no good here ; for it has been decided by the Supreme Court of the
United States that these provisions only apply in the United States Courts. It is
necessary that we should adopt it here if we desire it to apply in our State courts.
If we have adopted a number of sections that might as well have been left out, it
tutional provision.

I

We

;

;

—

no evidence against this. They may be unnecessary this may be necessary.
I deem it of great importance that a provision of this kind should form a part of
our fundamental law.
Mr. Hastings. The section just adopted contains all that is necessary. It
"The
has precisely the same provision in regard to a prisoner having counsel
shall
counsel,
be allowed to appear and defend in person and with
party accused
It seems unnecessary to repeat that this important p'"ivilege
as in civil actions."
is

:

is

secured to the prisoner.

Mr. Norton. The section just adopted gives the prisoner the privilege of apthat is to say, he may have counpearing in person and defending with counsel
but the section which I propose makes it
sel provided he is able to pay for it
;

;

obligatory to give him counsel.
The question was then taken on the proposed section, and it was rejected.
The section as reported was then adopted.
The question being on concurring with the report of the Committee of the
Whole in striking out the 7th section of the report of the Select Committee, it was

concurred

The

in.

was then adopted.
as reported, being under consideration, as follows

8th section as reported

Section

9,

The people shall have the right freely to assemble together to consult for the common
Sec. 9.
good, to instruct their Representatives, and to petition the Legislature for redress of grievances.

295
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Mr. LippiTT. I move to strike out the words " instruct their representatives."
conceive that the effect of that clause transforms a republic into a pure democracy.
The peculiar excellence of our form of government consists in the practical working of our representative system
so that, in point of practice, the doctrine of inRepresentatives very seldom receive direct
seldom
carried
out.
struction is very
instructions as to any particular subject, from their immediate constituents.
The
best authorities concur in the opinion that this is the peculiar excellence of our
What is the object of a representative assembly ? It is to
republican system.
devise measures and deliberate for the good of the whole, not for the good of
The different sections represented may be
particular sections of the country.
remote some of them are very remote. The constituency in those remote sections are unacquainted with the wants of the more central portions of the country.
They know their own wants, and what will be best for their own locality. If
this doctrine of instruction is to be recognized formally by the Constitution, so as
to justify a resort to it, and compel, by implication, an obedience on the part of
That some particular locality
the representative, what would be the result?
might be opposed to some general measure intended for the good of the great
mass of the people, and still, because it conflicts with some particular interest or
locality, or because the people of that locality thought so, they would instruct their
representatives to vote against it.
In other words, if this doctrine is carried out,
it would amount to a substitution of the understanding and will of the
people
scattered over the whole country, unacquainted with the wants of each other in
different districts, for the understanding of the representatives in their collective
When they are sent to meet together and form a legislature they are
capacity.
supposed to be a deliberative assembly, and they discuss fully every subject upon
which they are to act. Each representative makes up his mind after the full
discussion which takes place among the representatives from every part of the
country, and after hearing all the views presented with regard to the different
interests of the different portions of the country.
By that means he is enabled
thoroughly to understand what will best meet the wants of the whole community,
and promote the interests of the State. If that representative is compelled by instructions from his own locality to vote in a particular manner upon this measure
and that, after he reaches the capital, I ask you, sir, what is the good of this
The representatives are turned into mere delegates.
representative assembly?
There are occasions when instructions are proper and necessary when delegates
are appointed as attorneys acting under special powers
but I conceive when a
representative is sent to make laws for the good of the whole, he does not assume
the position of a special attorney; he comes under a power of the most general
kind, because a general power is necessary in order that he may give his vote on
If his constituparticular measures for the best interests of the whole country.
ents are unwilling to give him this discretion, then it is not proper that he should
I hope, therefore, that whatever may be the opinions of gentlerepresent them.
House
as to the duty of representatives in obeying the instructions of
men in this
their constituents when given, that they will not insist upon introducing or recognizing the doctrine in this Constitution.
Mr. McCarver. I hold a doctrine entirely averse to that of the gentleman who
has just taken his seat and I sincerely trust that this provision of the Constitution
I hold, sir, that the people of a particular district who elect a
will be retained.
and that when the reprerepresentative, are the proper judges of all measures
sentatives from the various districts meet together in their legislative capacity,
they have no right to take any course contrary to the will of their constituents.
If they do, they cease to represent their constituents.
I see no reason why we
should exclude so wholesome a provision from the Constitution of the State ; it is
one of the great privileges which belong to the people, and which appropriately
comes in our Declaration of Rights. Our system of government is a system of
compromises ; the members of our legislative assemblies have various interests
I

;

;

—

;

;

;
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come together and compromise

those interests ; and as a represent him here, I believe the people
have an unquestionable right to instruct him as to the extent to which he shall go
in making those compromises ; and I hold, sir, that he is bound to obey the will
of his constituents, as avowed in those instructions.

they

to represent

;

sentative

the servant of the people

is

Will the gentleman allow

Mr. LiPPiTT.
representatives

who

come bound by

me

to

ask him one question? If the
how can they

instructions from their constituents,

any compromise ?
Mr. McCarver. It is their duty

effect

to make every compromise not inconsistent
with the will of their constituents.
If they cannot effect any compromise without
violating the instructions under which they act, then they should throw the respon-

upon those who sent them there.
Mr. Sherwood. I regret to differ from

sibility

my

San Francisco (Mr.

friend from

but I do differ from him both as to the nature of government and the duty of the representative. If I understand him, he contends that
this provision recognizing the right of instruction, makes us a pure democracy,
while in fact, our government is a representative democracy. The term pure democracy, as I understand it, means a government where the people assemble together without any representation, and make their own laws.
As I understand a
representative democracy, it is that in which one stands instead of many, or reHow he can be a representative or a
presents the will of those who elect him.
portion of the representative democracy, and not be guided by the instructions of
those who made him a representative
If I am
I cannot see.
his constituents
elected by a thousand votes, and that thousand votes meet after my election and
say, almost unanimously, that I am to vote so and so, if it is not a violation of prinIf it is a violation of p^rinciple
ciple with me, 1 am bound to vote as they direct.
with me, as a man of honor, I am bound to resign. There can be no other construction to the duties of a representative.
Mr. Brown. I am of opinion that it would be impolitic to place this clause in
The natural course of a repreIt may be susceptible of evil.
the Constitution.
to
constituents.
knows what they desire ; but
obey
the
will
of
his
He
is
sentative
the
Constitution,
provision
is
in
he
may
receive a letter with perintroduced
if this
to
it,
thirty
attached
instructing
him to take a particular
twenty
or
names
haps
instructions
from
the
mass
of
his
constituents
nevertheless,
He
has
no
course.
;
different
feeling
majority
that
they
entertain
a
thai
the
great
of them
he knows
to
that
course.
But
by
this
provision
compelled
take
he is
to
do not wish him
obey the wishes of twenty or thirty, and to disregard the will of perhaps several
No representative would feel authorized to exercise any discretion in
hundred.
the matter, and act contrary to the expressed instructions which he had received.
When a new measure comes up, it may not be in his power to ascertain the will
Unof a majority of the people, not having any recent knowledge of their views.
der such circumstances, it would be unjust to require him to act upon the representation of ten or a dozen persons who may think proper to address him a writIf he is at all qualified to be a representative, he should have
ten communication.
the discretionary power to judge of what will best meet the interests of his conthe great mass of whom may be entirely ignorant of the reasons for
stituents
and against the measure. It may be a measure not generally discussed in his disI think it unsual to have such a
trict previous to the rpeeting of the Legislature.
provision in a Constitution, and I conceive that it would place members of the Legislature in a very embarrassing position.
For these reasons, I hope it will be
Lippitt) on this point

;

—

—

—

—

stricken out.

Mr. McDouGAL.

I differ

from the gentleman

last up,

and

I

hope the House will

not strike out this provision.
I think the people have a right to instruct their representatives, and the representative has a right to refuse to obey those instructions*
Both have rights. But if the representative cannot conscientiously obey those in»
structions, he should resign.
I regard him as a mere machine, so far as he is in-

;

:
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structed, or so far as the

wishes of his constituents are known

to

him.

Exclusive

of these cases, he has a right to exercise his own discretion.
simply say here that the people have a right to assemMr. McCarver.

We

•We do not say whether the representatives
obey or not.
Mr. LippiTT. Under that construction the case is altered. But I put it in this
that is to say, it is my
light.
I am a representative of the whole of California
If, when a question comes up, I
duty to consider the best interests of the whole.
know my constituents are unacquainted with all its aspects, and if I have contrary
instructions, knowing that these instructions are based upon a want of knowledge
ble and instruct their representatives.
shall

;

of the case,

still I

should vote for

it.

Mr. Vermetjle. I believe the people have a right to instruct their representatives, and I believe that right should be acknowledged in the Constitution.
Mr. Hastings. I have simply to say that this clause should be stricken out,
and for the reason that the people have a right to instruct their representatives,
and this declares nothing else, and the people know it as well as we do. If they
have that right why assert it here if you strike out the clause you do not deprive
;

them of

the right.

They

will instruct their representatives if they think proper

they do not think proper they will do just as they please about it.
Our Constiencumbered with unnecessary provisions of this kind.
Mr. Gilbert. I think the remarks of the gentleman from Sacramento, (Mr.
Hastings,) would go to strike out the whole section.
The people have a right to
assemble freely together. It is an unquestionable right; it has never been disputed
whereas, the right of instruction has been disputed. I think if any portion of the section should stand it is that.
If the arguments adduced against introducing anything in regard to the right of instruction have a single particle of
force, they apply to the whole of the section
and to nearly all others in this bill
Most of them are simply declarations of great principles. Why not
of rights.
begin at the beginning and strike it all out. I should be in favor of retaining the
clause relative to the right of instructing representatives for this reason, if for no
other, that it has heretofore been considered at least doubtful.
The question was then taken on Mr. Lippitt's motion to strike out the words
"instruct their representatives," and it was decided in the negative.
The section, as reported, was then adopted.
The 10th and llth sections were adopted as reported.
The 12th section being under consideration, as follows
if

tution ought not to be

;

;

No soldier shall, in time of peace, be quartered in any house without the consent of the owner,
nor in time of war except in the manner prescribed by law.
Mr. Vermuele moved to insert the words "to be" after the word "manner,"
and before the word " prescribed."
Mr. McDouGAL said the question was " to be or not to be," and he therefore
hoped the motion would prevail.
The amendment was agreed to, and the 12th section, as amended, was then
adopted.
The 13th section being under consideration, viz:

As

all

men

are entitled to equal political rights, representation should be apportioned according

to population.

to this section.
He did not think that all
are entitled to equal political rights.
He conceive^d that all men are entitled
to equal natural rights
but the rights which grow out of society
out of the assembling of men in communities those political rights resulting from the position in which they were placed, did not, he thought, belong to all men.
If such
was the case any provision designating the qualifications of citizenship would be

Mr. LippiTT said he was opposed

men

;

—

—

unconstitutional.
'

Mr. Steuart moved

men

" As all
to amend the section by striking out these words
are entitled to equal political rights," preceding the word " representation."
:

:
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Mr. Hastings moved to amend the amendment by inserting the word "citizens"
men."
Mr. Vermuele thought there would be a discrepancy in the section if that

instead of "

amendment was adopted : " As all citizens are entitled to equal political rights,
representation should be apportioned according to population."
There would be
a portion of the population not citizens.
He thought the first section of the bill of
rights sufficiently defined the rights of man.
Mr. Hastings withdrew

his

amendment.

The

question was then taken on Mr. Steuart's amendment, to strike out the
first clause of the section, so as to read " representation shall be apportioned according to population," and it was adopted, by yeas 13, nays 10.
The 13th section, as amended, was then adopted.

The remaining

sections of the bill of rights, as reported by the Committee of
Whole, were adopted without debate and, on motion of Mr. Halleck, the
article was ordered to be engrossed for a third reading.
On motion of Mr. Gwin, the resolution offered some days ago by Mr. Vallejo

the

;

was taken
Resolved,

ment of

up, viz

That

three Commissioners be elected by ballot to draft a code of laws for the govern-

California, to be submitted to the Legislature for their approval at the

first

session thereof.

Mr. Halleck moved to amend by striking out the words "for their approval,"
and inserting after the word "thereof" the words "subject to its adoption and
modification from time to time."
He did not know that he would vote for the original resolution, but if it was to be adopted, he wished it to be in as perfect a
form as possible.
Mr. Norton. I have but a single word to say in regard to this matter. There
is some doubt on my mind whether we have power in this Convention to appoint
any such commission. We were sent here for a special object to form a Constitution to be submitted to the people
and that is all the power that I think is
delegated to us.
I am satisfied that there is a necessity for the appointment of
these Commissioners
a necessity for preparing a system or code of laws for the
Legislature
and that it will expedite the action of the Legislature very much if
that course is adopted
but unless some gentleman can satisfy me that we have
the right and power to appoint these Commissioners, 1 shall be compelled to vote
against it, believing at the same time that there is an evident necessity for it.
Mr. Sherwood. We have fixed one important principle at any rate. The
Committee asked instructions from this House as to the time when this government should go into operation, and they have been instructed to bring in a provision in the schedule that it shall go into operation at an early day after the
adoption of this Constitution.
It seems to be admitted that the Legislature will
meet some time in December and now I ask, from our own experience here, i^
in fashioning
in starting the wheels of government
in swearing in your officers
out the duties of your departments
in presenting laws to govern your judges, to

—

;

;

;

;

;

;

;

;

—

regulate trials, to administer justice ; to secure the rights of individuals
I ask if
will not be obliged to have a book of three or four hundred pages ; and I ask
you, if the experience of this House has not shown us that neither one, nor two,
nor four months of the sitting of a legislative body similar to the character of this,

you

can bring out such a code of laws as will be necessary for this country. All
experience in the older States shows that codes of laws must be studied with
care, and that no legislative committee, called suddenly into existence, can digest
a code for the action of the Legislature at its first session. Our experience
here shows, that during the last month, one large Committee have been engaged
in forming a Constitution of six or eight pages
how, then, can the Legislature,
in two or four months, bring out a code of laws embracing four or five hundred
pages ? We have to make a beginning we have to start without any pre-existing laws, and on the first of January, when your Governor, and Secretary of
State, Comptroller, and other officers are sworn in, they will have no duties to per;

;

299library offering free universal access to books.]
https://www.archive.org/ [Interent Archive - a nonprofit digital
form unless you have a code of laws ; your offices are sinecures ; there are no
duties to perform, and thej will be an expense to the public, without any benefit.
Of course it is not to be expected that the Legislature will adopt at once the

They will reject what is bad, and
material prepared by these Commissioners.
to
the Legislature
good.
Suppose
you
leave
it
is
they meet, perconfirm what
they
be
engaged
of
December
will
in
session three or four
haps, in the middle
with
no
connected code before
months, wrangling about different propositions,
them. We have here found that in one montii the sum of seventy-five thousand
The expenses of the Legisladollars has been necessary to bear our expenses.
ture in four months would be three hundred thousand dollars, setting aside the
necessary printing. The people of the State would save probably one or two
hundred thousand dollars by having this code prepared previous to the meeting of
We, in our deliberations, have been guided by the experience
the Legislature.
of thirty States. If we had not the book of Constitutions before us, how long
would it have taken us ? Perhaps many months and then we would have had
The new Legislature will thank you for appointbut an imperfect Constitution.
ing a commission of able men to present them a code of laws from which they
The right I consider uncan select such as will suit the people of this State.
We,
the
the
representatives
of
people
of
California, have formed a
questionable.
;

;

;

We

have said that legislative and Slate authority shall go into
operation at a certain time and yet we know, from our own experience, that they
Representing the incannot adopt a code of laws within any reasonable per'od.
terests of the people, we take three of the best legal gentlemen in California, and
let them draw up such a code of laws for the Legislature either to adopt or modido not assume the right to force these laws upon the people. I trust
fy.
there will not be a dissenting voice in regard to this matter.
W^hen we have
fixed the time, I trust we will not entail an expense of two or three hundred thousand dollars upon the people, simply from the fears of gentlemen that we have no
I conceive that our position is anomalous
direct and express authority.
we have
started without even a territorial government
we have formed a Constitution
which I hope will be ratified by the people and now we ask to present to the
Legislature a code of laws to guide them in the distribution of justice throughout
If we do not adopt some such course, I think it quite probable that
the State.
there will be an extra session of the Legislature in June or July
and it will be
perhaps a year hence before we have an efficient code of laws in operation.
Mr. Shannon. The gentleman did well not to touch far upon the right of this
Convention to appoint such a commission and much as I would desire to support
the resolution for the convenience of having such a code of laws prepared, I consider that there is an insuperable obstacle in the absence of all right to do so, on
New York here comes in to our aid. The resolution
the part of this Convention.
is taken from the Constitution of New York.
Is the appointment of commissioners made by the Convention which formed the Constitution ?
Not at all. They
had not the right, and they were not willing to assume it. The section says that
the Legislature at its first session after the adoption of the Constitution, shall provide for the appointment of such a commission.
I claim that we have no right
here to make any appointment of the kind.
have come here, whether it be
uiider the instructions of the people or under the proclamation of General Riley,
to form a Constitution, not to appoint commissioners to form laws.
That, sir, is
the province of the Legislature.
The State from which my colleague came, (New
York,) acknowledges that right as belonging to the Legislature and not to the Convention that forms the Constitution.
Suppose the Constitution thai we adopt here
is not adopted by the people.
Suppose they in their sovereignty see fit to refuse to
ratify that Constitution.
In the meantime we have had commissioners at work
forming the laws by the appointment of this Convention, whose action the people
refuse to ratify.
Yes, sir, the authority which forms this commission is rejected
by the people they refuse to ratify our labors. Where, then, is your commission,
Constitution.

;

We

;

;

;

;

;

We

;
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.

me

and what becomes of the laws they have framed ? It strikes
assuming a right not delegated to us and I feel constrained

that

would be

it

to vote against the

;

resolution.

New York, we started without any
Legislature
after the Convention.
They had very good laws in operation at the time.
create the necessity for
laws.
In regard to the right, also, it may be a very doubtful matter whether we
have the right to fix our own pay, and yet we have fixed it. The circumstances
under which we are placed, must be taken into consideration, and it will not do
to draw a parallel line between this territory and States in which the whole preexisting political organization was different.
Mr. McCarver. I hold that the right of this body to appoint commissioners to
form a code of laws for the Legislature, is very questionable ; and that it would
be improper for us and impolitic to do it, on the grounds of expediency. I have
lived in a country for the last five years, (Oregon,) that adopted at one single
sweep, laws which answered all the purposes, from the judicial code of Iowa.
might do just the same. I do not see why the Legislature could not just as well
take up the laws of New York or Iowa, or Virginia, or any other State, as the report of these commissioners.
Mr. Shannon. I would be perfectly willing to require the Legislature to appoint this commission at its first session, to form a code of laws.
Mr. GwiN. The example of New York has not the slightest bearing on this
country.
The commission in New York was appointed to revise a code of laws
that had been in operation for upwards of fifty years.
There is not the slightest
similarity between the case of New York and California.
As to what my friend
from Sacramento (Mr. McCarver) says about adopting a code of laws from the States,
what suited Oregon with eight hundred votes for a member of Congress, would
scarcely suit such a country as this.
The gentleman got more than eight hundred
but when
votes in his own district to come here.
In Oregon it does very well
you adopt laws for a territory like this, with such an immense population, it is
quite a different thing.
There are portions of Mexican laws that must be re-enacted here
and the representatives of thirty of the States of the Union are here,
ought to have three of the
and no system from one State will suit them.
ablest men in California to prepare and chalk out the work for the guidance of the
Legislature.
Comparing the position of California with any other of the States,
entirely
erroneous
we have had no system of government here as the other
is
have
had.
States
are called upon to put immediately into effect a code of
laws.
As to the adoption of this Constitution by the people, I fear not. The gentleman (Mr. Shannon) can scarcely urge that as an argument. It has no Jorce
whatever. I have no apprehension that our Constitution will not be sanctioned
by the people. As to the right, we have as much right to do this as we have to
make a government. If we make a government, we must make provisions for
having laws made to carry it out. You cannot get books in California you must
have able men to prepare the material for the Legislature they have the enactment of the laws. I look upon it as absolutely indispensable it is a matter of necessity the right is the right of necessity ; the same necessity that called us here
to form a government.
Mr. Vermule. I also am in favor of the passage of the resolution. I believe
the great objection to it is based upon our want of power to appoint such a commission.
I agree with the gentleman that the history of New York furnishes no
precedent for the guidance of California.
and
California is a political anomaly
being anomalous, you must deviate from the fixed usages of other States. Who
I know of no
is to question this want of right on the part of this Convention ?
other than the people
and it is my opinion, that instead of objection to the exercise of such a right on the part of this Convention, they will thank us for abridging
Mr. Sherwood.
;

New

In regard to the action of

York had a Legislature both before and

We

We

;

;

We

;

We

;

;

;

;

;

;

the labors of the Legislature.

:
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doubt the members of the Legislature will be very gratiJfill to us for making laws for them, and leaving them nothing to do but sit in their
seats and receive their sixteen dollars a day.
Mr. Gilbert. I rise to express my conviction of the expediency, necessity
and propriety of this propostion but I must say 1 have very great doubts as to our
If I understand ihe directions under
power to appoint such a commission.
which we come here, all our actions must be submitted to the people. I apprehend this resolution is not to go into the Constitution, nor is it to be inserted in
If so, I think it is clear and positive that it forms no part of our
the schedule.
All our acts should be
duty, and that we have no right to pass such a resolution.
If we deny that principle, 1 do not
submitted to the people for their ratification.
I rise, therefore, simply to say thai
think we have a right to come here at all.
this doubt as to the right will force me to vote against a measureMvhich I believe
to be necessary and expedient.
The question was then taken on Mr. Halleck's amendment, and it was adopted.
The question then being on the adoption of the resolution, it was decided in the
affirmative, by yeas and nays, as follows

Mr. Hastings.

;

:

Yeas.

— Messrs. Aram, Covarrubias,

Dela Guerra, Ditnmick, Dominguez, Gwin, Hanks, Hoppe,
Moore, McDougal, Pico, Snyder, Sherwood, Steuart, Stearns, Vallejo,

HoUingsworth, Lippincott,
21.
Vermule, Walker, Wozencraft.
Messrs. Brown, Foster, Gilbert,
Nays.
12.
na, Sutter, Shannon, President.

—

—

—

Hill, Halleck, Hastings,

McCarver, Norton, Pedrore-

Mr. Semple said he voted in the negative simply from the fact that the people
might not ratify this Constitution, and the Commissioners would have no means
of getting their pay.
Mr. Sherwood suggested that that was a very good reason why the Convention should have adjourned fifteen days ago, in order that the members might save
themselves some expense.
On motion, the House then adjourned to 12 o'clock, to-morrow.

SATURDAY, SEPTEMBER
The Convention was

29, 1849.

called to order at half-past 10 o'clock.

Prayev by Sen or Padre Ramirez.

The
to

journal of yesterday was read and approved.
During the reading of the journal, Mr. Gwin moved the following amendment,
come in before the vote taken upon the per diem allowance of the President

Gwin

stated that he would vote for the compensation allowed the President, on the prinhad been established by all deliberative bodies with which he was acquainted, of giving
the presiding officer twice the amount of the members
and as the Convention had determined to
pay its members ^16 per diem, he would vote to give the President $25, as repoited by the Com*'

Mr.

ciple that

;

mittee.

Messrs. Botts, McDougal, Lippitt and Vermeule opposed the motion, on
the ground that it was out ot order.
The Chair decided it to be in order.
Mr. Vermeule appealed from the decision of the Chair.
Mr. Gwin then stated that his motion was to amend the journal by the recording of his reasons.
Mr. liipi'iTT opposed ihe motion on the ground that it would be establishing a
very bad precedent. It was enough for members to state their reasons, but it
would not be proper to encumber the Journal with every member's reasons.
Mr. Vermeule withdrew his appeal.
The question on the motion to amend was then taken, and rejected.
Mr. Moore, Chairman of the Commitiee appointed to prepare a plan of enumeration lor representation, presented a lepoit, which was laid upon the table, subject to call.
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•Mr. Norton, from the Select, Committee on the Constitution, reported the schedule to the Constitution.
On motion of Mr. Wozencraft, the matter was laid upon the table, subject to
call.

GwiN

gave notice that he should .move sundry amendments to the schedule,
them
in the form of a minority report.
or present
Norton
stated
that the Committee on the Constitution, having completed
Mr.
begged
to be discharged.
their labors,
Mr. Wozencraft hoped they would not be, as there might be other business
for them to transact.
Mr. Norton said that he would withdraw the request, as he recollected that
the Committee had yet to make a preamble.
Mr. Price, Chairman of the Committee appointed to receive propositions and
designs for a Seal for the State of California, reported that the Committee had
received but one design, and that was presented by Mr. Caleb Lyons, of LyonsThe Committee considered it peculiarly appropriate, and recommended its
dale.
adoption by the Convention.
On motion, the report, with the design of the Seal and its explanation, were

Mr.

upon the table, subject to call.
Mr. Sherwood moved that the Convention proceed to the election of Commissioners to frame a code of laws to be presented to the next Legislature for their
laid

adoption.

Mr. BoTTs presented a resolution to render any member of the Convention inCommissioner.
Mr. Vermeule wished the resolution so modified as to provide that only two of
He had had but little time to
the three should be members of the Convention.
become acquainted with the legal talent in the country, and was not able to say
whether there were three gentlemen, not in the Convention, who were capable
eligible for the office of

of

filling

the office.

Mr. BoTTs was utterly opposed to such a proposition. He was opposed to this
Convention making fat offices for its members to fill. These offices had been
created by the Convention in an extraordinary manner, without any right, and it
was quite likely, as the precedent had been established, that other offices might
be created also. As the members of the Convention were not numerous, it might
be said that these offices were created simply for the purpose of providing themselves with good berths.
Mr. Vermeule deemed the reasoning just, and withdrew his opposition to Mr.
Botts' resolution.

Mr. Hastings was opposed to the proposition and in favor of at once going into
Was it at all likely that the people would find
the election of the Commissioners.
fault with the actions of the members of the Convention whom they had selected
Not at ail. They would certainly be satisfied with the acts
to represent them ?
of those in whose talents and abilities they had already shown their confidence.
Mr. Tefft contended that Mr. Hastings had argued upon false principles. The
people had not sent delegates to the Convention to form a code of laws, but to form
a Constitution. It was presumptuous to contend that all the legal talent and abilihe saw no evidence of it; and be believed that
ty was centred in the Convention
if the Commissioners were appointed by the Convention, the Legislature would inIt was necessary
dignantly reject any code of laws they might present to them.
to have at least one member of the commission who was thoroughly acquainted
with the Spanish laws, and of all of those whose names he had heard in connecIt was evident the board
tion with the subject, he had heard of no such person.
had been created by gentlemen here for the purpose of being elected themselves,
and he felt himself fully warranted in making that assertion. If the Convention
entertained any desire that the code of laws reported by these Commissioners should
be adopted by the Legislature, they should be extremely cautious who they select-

—
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ed.

For

his

own

part,

he doubted whether the Legislature would recognize

th.0

right of the Convention to appoint Commissioners at all.
Mr. Shannon remarked that the question had been fully discussed last night,
and the gentleman from San Luis Obispo, (Mr. Tefft,) was too late with his argu-

ment as to the right of the Convention. That question had been already decided.
In order to cut off all further argument, he moved the previous question.
Mr. LippiTT requested the gentleman from Sacramento (Mr. Shannon) to withdraw his motion but that gentleman declined.
The Convention then refused the call for the previous question.
Mr. LippiTT stated that he had been compelled to leave the previous evening
under indisposition, before the question came up. He did not desire to make a
speech, and would only say that he fully concurred with the gentleman from San
Luis Obispo, (Mr. Tefft,) in his opinion.
Mr. Vermeule stated that he had voted for the resolution to appoint, purely from
motives of political rectitude but his opinion as to the propriety of appointing the
Commissioners having undergone a change, he moved a reconsideration of the
;

;

vote of last night.

The motion was

adopted.

Mr. LippiTT then opposed the adoption of the resolution on several grounds.
First, that it was exceeding the authority for which the people had sent the dele,
Next, it was impossible, in his opinion, for three men or thirty men,
gates here.
to draw up a code of laws in time for the action of the next Legislature.
It was
and he had never known one to be formed
a work of years to form a code of laws
Questions would arise, perfectly new, and which had never
in less than two years.
It
before been presented, and extraordinary skill and industry were required.
Legislature
to
make
laws
of
the
that
that
was the province
body was elected for
purpose and none other; and the Convention had no business to abrogate to themselves their powers—neither to make laws or appoint a commission to make them.
Mr. Sherwood moved t'lat the Convention take a recess till half-past 2 o'clock

—

—

;

carried.

AFTERNOON SESSION, HALF PAST 2 o'CLOCK,

P.

M.

The debate upon the resolution last under consideration was resumed.
Mr. BotTs opposed the adoption of the resolution as an assumption of power
which would not, and should not, be recognized by the Legislature. It would
impede and retard the passage of laws for the Legislature would look with no
favor upon any code reported by that commission, and would, in all probability,
Besides that, it was an unnecessary expense.
reject anything they might produce.
Mr. Vallejo was in favor of the resolution. He had no other motive than to
It was a matter of
provide for the rapid passage of laws by the Legislature.
economy to pay the three Commissioners rather than an entire Legislature. The
session of that body would not be near so protracted if their business was already
If the Convention objected to paying $3,000 or $4,000
prepared to their hands.
for Commissioners, he would pay it himself, willingly, though of slight importance
He regretted that his limited knowledge of
to him in comparison to the State.
prevented
him
from replying to all the arguments adduced
language
the English
did
not speak in his own tongue.
by those gentlemen who
Messrs. Sherwood, HastThis discussion was continued on the same grounds
ings, and Price occupied the floor in favor of, and Messrs. Lippett, Halleck, and
;

;

Botts, against the adoption of the resolution.

Mr. Price submitted the following as an amendment
was rejected, by yeas 19, nays 20

after debate,

The

to the resolution,

which,

:

its first session after the adoption of this Constitution, and from time to time
be necessary, shall pass laws regulating the tenure of office, the filling of vacan*
cies therein, and the compensation of the said Commissioners,

Legislature, at

thereafter, as

may
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called for the previous question, which the Convention sustained.
being
on the adoption of the original resolution, Mr. Botts asked
question
The
which
were ordered and resulted as follows
najs,
the yeas and

Mr.

SHA^NON

:

—

Yeas. Messrs. Covarrubias, De la Guerra, Dimmick, Gwin, Hobson, Jones, Lippincott, McDougal, Price, Rodriguez, Sutter, Sherwood, Steuart, Stearns, Vallejo, Vermeule, Walker, Wozencraft— 18.
Nats. Messrs. Aram, Botts, Brown, (>ariIlo, Crosby, Dent, Dominguez, Foster, Gilbert,
Hanks, Hill, Hoppe, Halleck, Hastings, Hollingsworth, Larkin, Lippitt, McCarver, Norton, Pe-

—

drorena, Pico, Raid, Shannon, Sansevaine, Tefft, President

— 26.

Mr. WozENCRAPT nrioved for the appointment of a committee of three to receive
a design or device of a suitable coat of arms for the Stale.
Mr. Price said that was a matter for the Legislature to determine, and not for
the Convention.
The motion was withdrawn.
Mr. Price moved that when the Convention adjourns, it adjourn till Monday

morning carried.
Mr. Halleck, at quarter of 6
;

o'clock,

moved

for

a recess

till

half past 7 o'clock

;

carried.

EVENING SESSION, HALF-PAST 7 o'cLOCK.
Several unimportant motions were made, but withdrawn without discussion.
On motion of Mr. Price, the House took up the report upon the Great Seal of
the State.

Mr. Shannon inquired whether the design presented was for the Great Seal
He deemed the design a most happy one, but
of the State or the coat of arms.
than for a seal.
arms
appropriate
for
a
coat
of
It was unusual for a seal to
more
seal
commonly
containing
motto,
the
the
main
emblems and the words
a
contain

"Great Seal

The

of

the State."

explanation accompanying the seal

was then

read, as follows

:

THE SEAL OF THE STATE AND COAT OF ARMS.
EXPLANATION.

Around the bend of the ring are represented thirty -one stars, being the number of States of
which the Union will consist upon the admission of California. The foreground figure represents
She is introduced as a
the goddess Minerva having sprung full grow from the brain of Jupiter.
type of the political birth of the State of California, without having gone through the probation of
At her feet crouches a grisly bear feeding upon the clusters from a grape vine, ema territory.
A miner is engaged with his rocker and
blematic of the peculiar characteristics of the country.
bowl at his side, illustrating the golden wealth of the Sacramento, upon whose waters are seen
shipping, typical of commercial greatness; and the snow- clad peaks of the Sierra Nevada make
up the background, while above is the Greek motto "Eureka," \^l have found,) applying either to
the principle involved in the admission of the State, or the success of the miner at work.

CALEB LYON,
Monterey,

of Lyonsdak.

Sept. 26, 1849.

After various amendmerfts had been suggested, the whole matter

was

laid

upon

the table.

motion of Mr, Morton, Article HI of the Constitution was taken up.
Section 1st being under consideration
The President called upon Mr. Norton to take the chair, stating that he was
too unwell to occupy it at present.
Mr. Botts. Mr. Chairman, it is Saturday night, sir. The President is broken
down by hard work; the clerks are broken down ; the reporter is broken down ;
and I believe the members are nearly all broken down. I therefore move an ad.
journment.
The Convention refused to adjourn, by a vote of 19 to 17.
The 1st section, as reported by the Committee of the Whole, was then taken up

On

for consideration, as follows

—

:
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Every white male citizen of the United States, and every male citizen of Mexico (Inand descendents of Africans excepted) v?ho shall have elected to become a citizen
of the United States under the treaty of peace exchanged and ratified at Queretaro on the 30th day
of May, 1848, of the age of twenty-one years, who shall have been a resident of the State six
months next preceding the election, and the county or district in which he claims his vote thirty
days, shall be entitled to vote at all elections which are now or hereafter be authorized by law.
Sbc.

1.

<3ians, Africans,

The questioQ being on concurring in the amendment of the Committee of the
Whole, an animated discussion sprung up, and the same points were re-argued ia
the House that had been so warmly discussed in the Committee.
Mr. Halleck was opposed to the amendment, because he thought that it might
Fie would not say that it did
be said to conflict with the conditions of the treaty.
If
such
was
the case, several of the
might
be
so
construed.
it
that
but
do so,
be
excluded
of
would
from
exercising the right of
citizens
California
most worthy
of
very
the
members
this
Convention.
franchise and one of them was one of
He
hoped that the section might be amended so as to remove this difficulty he had
sought so to modify it, but having failed, would leave the matter in the hands of
;

—

others.

Mr. LiPPiTT asked how it conflicted with the treaty.
Mr. Halleck replied that he did not assert that it did

;

but

it

might possibly be

so construed.

Mr. McCarver wished to know what class was excluded.
Mr. NoRiEGO addressed the Convention through the interpreter. The Convention was now treating upon a point of very great importance to himself and to
California
a question as interesting as it was important; and he should be doing
a very great injustice to his constituents, did he not speak upon the subject. By
the proposed amendment, all Indians were excluded, while at the same time it allowed all foreigners who might choose to come to California and reside for a few

—

become citizens. You allow
"and admit them to citizenship, when he
years, to

the

Kanaka

to

come within your

territory

as ignorant and as foolish as any Indian
And yet you exclude the native Indians from enjoying equal priviin California.
It had been asserted by some members that Indians are brutal
leges with him.
and irrational. Let those gentlemen cast their eyes back for three hundred years
and say who were the Indians then. They were a proud and gifted race, capaIf they were not so much enlightenble of forming a government for themselves.
is

ed as now, it was not for want of natural gifts, but because the lights of science
were not then so bright as now, even in Europe and they could fall but dimly
upon the natives of the soil. And he would say to those gentlemen who had
sneered at the Indian race, that there might still be Indians in the Territory of
California who were equally as rational and gifted as highly by nature as those
who had depreciated them. He would not carry their recollections back three
centuries, but bid them look back but for half a century.
All the work that was
seen in California, was the work of Indians led by some foreigners. If they were
not cultivated and highly civilized, it was because they had been ground down
and made slaves of. They were intelligent and capable of receiving instructions,
and it was the duty of the citizens to endeavor to elevate them and* better their
condition in every way, instead of seeking to sink them still lower.
He regretted
that he could not give full expression to his feelings through the services of an interpreter, but hoped he had made himself understood.
If it was the will of the
Convention to exclude the body of Indians, he hoped exceptions might be made,
and that those who were the holders of property and had heretofore exercised all
the rights and privileges of freemen, might still be permitted to continue in the
exercise of those rights.
Mr. DiMMicK said that he had voted for the amendment, but upon sober second
thought he had arrived at the conclusion that it was too exclusive.
He accordingly submitted an amendment which, in effect, excluded only Indians not taxed,
and Africans and theii^ descendants.
;

20
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Mr. Halleck moved an amendment, which,
Mr. Lippitt, was as follows

tion of

after modification, at the sugges-

:

Insert in the 1st section, after the words

*• United States,"
and before the words **of the age,''
following
the
**And every citizen of Mexico (Indians, not taxed as owners of real estate, and negroes excepted) entitled to the right of suffrage at the ratification of the treaty of Gaudalupe Hidalgo, and wha
shall have elected to become a citizen of the United States, under the provisions of said treaty,"
:

Mr. Tefft supported the amendment, and was in favor of such a provision, if
was but one man in all California who could be benefitted by it.
Mr. Shannon was also in favor of it.
Mr. Steuart said that he could not vote for the amendment without further

there

explanation from the mover.
He could see nothing in the section, as amended
Committee of the Whole, conflicting with the treaty. (Mr, S» then read
There was no gentleman in that Hall that recognized
section 8 of the treaty.)
the Kanaka as any thing more than an Indian, or who pretended to do so.
He
did not deny that there had been Indians who had done honor to the legislative
halls, but it was better to avoid an evil that we knew not of, than to adopt a
loose course which might produce most unfortunate results and incalculable evils^
It would compel researches in old edicts and musty records of by-gone days of
foreign lands, and in a language of which we were ignorant.
Mr. HoppE was in favor of the section as it stood. Was there a man, he
would ask, who was willing to place himself on a level with the Indian or the
negro? Not he, for one. The proposed amendment was loose in the extreme.
Where were those Indians who were to be admitted by this amendment ? They
were along the Pacific coast, populating the ranchos. There was not a rancho
where you would not find fifty or a hundred buck Indians, and the owner could
run i\iQ?,e freemen up to the polls, and carry any measure he might desire.
Mr. Halleck interrupted to explain that only those Indians v^ho were taxed
in the

were competent to vote.
Mr. HopPE continued.

There were ranchos in certain districts where the
California proprietors could control at least two hundred votes in favor of any
particular candidate and these votes could be purchased for a few dollars, for ther
;

Indians

knew no

better.

Mr. Dent addressed the Convention in favor of the Indian race.
Mr. McCarver opposed Mr. Halleck^s amendment,
Mr. Halleck advocated it,
Mr. Sherwood was opposed to the principle of any man voting who was not a
white man. It had been said that if the amendment was not adopted a member
He knew of no
of the Convention would be excluded from the right of franchise.
gentleman present who was not a white man and he believed every one in the
He knew that his constitucountry who was entitled to vote was a white man.
ents were in favor of excluding the Indians. With the gentlemen from California
he agreed, when he argued that all endeavors should be used to elevate, and culand that it was the duty of the State Government
tivate, and instruct the Indians
but that had noto adopt every measure in their power to produce such a result
thing to do with the question.
If the amendment of Mr, Halleck was adopted he
was sure that there was not a man in the mines who would vote for the Constitution.
Under such a state of things, his friend Captain Sutter, if so disposed, if he desired to become a politician, and wished office, could, by simply granting a small
portion of land to each Indian, control a vote of ten thousand.
Mr. Noriego said he could easily remove the fears entertained by the last
There was no
speaker, that such an overflowing amount of Indians would vote.
He
did
on
the
not at all depart of any member of that Convention,
such desire
All the
sire that the mass of Indians should vote, and he had expressly said so.
Indians in the entire Territory who owned land and were entitled to vote, under
;

;

;

—

:

:
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he was perfectly satisfied
the laws of Mexico, were not more than two hundred
of it. For himself, he only proposed that those who were entitled to a vote by
virtue of holding property, purchased under the Mexican laws prior to the cession
of California, should still be permitted to exercise that right. There was no fear
of two hundred votes having any serious effect in a population of 60,000.
;

Mr. BoTTs moved to amend the amendment by inserting after the words "real
estate," the words "to the amount of 8500, subjected to taxation ;" but subse<juently withdrew the same.
Mr. Sherwood moved to amend the amendment by inserting, as a substitute
therefor, the section as originally reported by the Committee on the Constitution.
Mr. Shannon moved the previous question, which motion was sustained by the
Convention ; and the question being taken on Mr. Sherwood's amendment, the
yeas and nays were required and ordered, and resulted as follows

Yees.— Messrs. Aram, Brown, Crosby, Gwin, Hobson, Jones, Lippincott, Moore, McCarver,
16.
McDougal, Price, Sutter, Sherwood, Vermeule, Walker, Wozencraft.
Nats. Messrs. Botts, Carillo, Covarrubias, De La Guerra, Dimmick, Dominguez, Foster,
Gilbert, Hanks, Hill, Hoppe, Halieck, Hollingsworth, Larkin, Lippitt, Norton, Ord, Pedrorena,
26.
Rodriguez, Reid, Sherwood, Shannon, Stearns, Sansevaine, Tefft, Vallejo.

—

—

—

The

question then being on Mr. Halleck's

Mr. Steuart moved

to

amend

the

same by

amendment
substituting therefor the following

Every white male citizen of the United States, and every white male inhabitant of California,
as provided for under the treaty of peace exchanged and ratified at Queretaro, on the 30th day of
May, 1848, of the age of twenty- one years, who shall have been a resident of the State six months
next preceding the election, and the county and district in which he claims his vote thirty days,
shall be entitled to vote at all elections which are now, or hereafter may be authorized by law.

The presiding officer (Mr. Norton) decided that, as the previous question had
been sustained by the Convention, the amendment was not in order.
Mr. Price moved an adjournment, which motion the Chair decided to be not
in order.

Mr. Price appealed from this decision, and the question being put, " Shall the
decision of the Chair stand as the judgment of the House ?" it was decided in the
affirmative.

The

question then again recurring on Mr. Halleck's amendment, the yeas and
nays were required and ordered, and resulted as follows
:

Yeas.

— Messrs.

Carillo, Covarrubias,

De

Guerra, Uiramick, Dominguez, Foster, Gilbert,
Lippitt, Ord, Pedrorena, Rodriguez, Reid, Shannon,
la

Hill, Halieck, Hollingsworth, Larkin,
21.
Stearns, Sansevaine, TefTt, Vallejo
Nays. Messrs. Aram, Botts, Brown, Crosby, Gwin, Hanks, Hoppe, Hobson, Hastings, Jones,

—

—

McCarver, McDougal, Norton, Price, Sutter, Sherwood, Steuart, Vermeule,
Walker, Wozencraft. 22.

Lippincott, Moore,

—

question then recurring on concurring in the amendment of the CommitWhole, Mr. Price inquired of the presiding officer, (Mr. Norton,) what
would be the efTect of a rejection of that amendment, the original section of the
article having alrea,dy been offered as an amendment by Mr. Sherwood and voted

The

tee of the

down ?
The

presiding officer explained and decided that the amendment of Mr. Sher-*
wood, and the vote thereon, had been irregular, and must be considered as not.
having taken place.
On motion, the Convention adjourned.

MONDAY, OCTOBER
The Convention met pursuant

1,

1849.

adjournment. Prayer by Rev. S. H. Willey.
Journal of Saturday read and approved.
The House then, on motion, took took up the report from the Committee of the
Whole, on the " Right of Suffrage," and the first three sections of said report was
concurred in.
to

—

—
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Mr. Gilbert. I have an amendment which I proposed in Committee of the
Whole, and which I will read again for the consideration of the House. This
section provides that no citizen who happens to be absent from the State on pubIt is in the following words
lic business, shall be deprived of the right of voting.
'

:

For the purpose of voting, no person shall be deemed to have gained or lost a residence bj
reason of his presence or absence while employed in the service of the United States; nor while engaged in the navigation of the waters of this State, or of the United States, or of the high seas; nor
while a student of any seminary of learning; nor while kept at any almshouse, or other asylum, at
public expense; nor while confined in any public prison4.

Mr. Steuaht. I would rather retain the 4th section and adopt that of the gentleman as an additional section.
I am sorry to detain the House, l>ut I think that this section is
superior to the other, and covers the whole ground.
It is a condensation of
that ought to be' said on the subject in the Constitution.
If there be other sec-

Mr. Gilbert.

much
all

tions that conflict with
if

we can

it,

I

them out at the proper time and
one section, why make two or three, or half a

shall vote to strike

treat this subject fully in

;

dozen.

am perfectly satisfied upon further examination of the two
a condensation of all that is said in the report of the Committee, and I therefore withdraw all objection to it.
The question was then taken on the proposed substitute, and it was adopted by
ayes 27, noes 20.
The 5th section was then adopted as reported.
The 6th section being under consideration, as follows
Mr. Stkuart.

sections, that this

I

is

:

All elections

by the people shall be by

ballot.

words "by ballot," and insert *' viva voce,"
and the section adopted.
Article II, as adopted, was then ordered to be engrossed for a third reading.
Article III on the Distribution of Powers, was then read as follows
Sec 1. The powers of government of the State of California shall be divided into three separate

Mr. BoTTs moved to
which amendment was

strike out the

rejected,

;

departments, the Legislature, the Executive, and the Judicial; and no person charged with the expowers properly belonging to one of these departments, shall exercise any function appertaining to either of the others, except in the cases hereinafter expressly directed or permitted.

ercise of

The

section

was adopted

as reported

;

and the second section being under con-

sideration

Mr. Halleck said that it properly came under the head of the Legislative Department.
He therefore moved that the article on the Distribution of Povi^ers be
engrossed for a third reading, and that the words "Article III," be inserted at the
head of Legislative Department, which was agreed to.
The 1st section of Article III being under consideration
Mr. BoTTS moved to insert before it as the first section, the following
:

The

Legislature shall have power to enact
this Constitution.

all

laws for the good of this State that do not conflict

with the provisions of
*

Mr. BoTTs said his object in moving this amendment was, that the Legislature
should exercise no power except what the people delegated to it; and that the
Constitution vvas the proper place to look for these delegated powers.
He wished

We

specially to enjoin that which was sometimes taken for granted.
do this in
the Constitution, but declare that the Legislature have a great many special powers ; these sjpecial powers might be construed to include the general powers.
Mr. LippiTT did not agree with his friend from Monterey. He concurred with
him as to the source of all power, but he did not agree with him that the channel

through which that power flows, was through the Constitution.
He had no objection to the proposed section
it could do no harm.
It might have the effect of
preveiiling dispute if there should be a division of opinion on this subject.
He
thought it best, therefore, that such a provision should be inserted.
;
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It seems to be a principle so well established, that the powthe hands of the people, that I cannot see the object of inserting this proIt is the fundamental principle upon which our repubvision in the Constitution.

«r

is in

The American people need hardly be reminded that
is based.
they possess this power.
Mr. BoTTs did not suppose the gentleman would confound the government with
The government derives its powers from the people but it possesses
the people.
He preferred specifying
only just as much power as the people choose to give it.
all powers that the people chose to give the government, and he offered this as a
general rule where such powers were not specified.
Mr. McCarver. What is the conneciion between the government and the
people ? The power is in the people and the people constitute the government,
and place tlie power in the hands of their representatives, under the restrictions
imposed by the Constitution. Unless we place such restrictions on the law-making
power in this Constitution, there is no check upon the Legislature hence all
power not specified comes back to its original source the people. It cannot be
brought under a general head, and transferred to a third party.
Mr. BoTTs contended that the object of the Constitution was to protect the minority, and that to omit this constitutional provision would be a violation of that
lican government

;

;

—

principle.

The

question was then taken on the proposed section, and

it

was

rejected,

by

yeas 13, nays 14.

The

question recurring on the adoption of the fourth section, viz

The

power of

:

this State shall be vested in a Senate

and Assembly, which
laws shall commence in the following manner: **The people of the State of California, represented in Senate
and Assembly, do enact as follows."
Sec.

1.

legislative

shall be designated the Legislature of the State of California,

and the

style of their

Mr. Gilbert moved to strike out "style of" their laws, and insert "their
laws." He deemed it unnecessary to say "style of."
The amendment was agreed to and the section, as amended, was adopted.
The second section, as reported, being under consideration, as follows
Sec. 2. The sessions of the Legislature shall be annual, and shall commence on the first Mon;

:

day in January next ensuing the election of its members, unless the Governor of the State
the interim convene the Legislature by proclamation. ,pi ri^-v; <.

shall in

Mr. GwiN moved to insert after the word' "Legislature" in the first line, the
words "until otherwise provided by law." His object in moving this amendment
was this that it might after a few years become evident that there was no necessity for annual sessions
and in order that the people should not be put to the
expense of calling another Convention to amend the Constitution, he derired to
give the Legislature power to change from annual to biennial sessions.
In some
States the people were obliged to call a Convention to provide for this.
No Legislature would make the change unless it was desired by the people.
Mr. McCarver said it appeared to him that this would not attain the object.
;

;

He was in favor of the provision, but he was not certain
covered the ground. It did not make it obligatory on the
change should be to biennial sessions.
Mr. BoTTs asked if it was the object that the Legislature
sions semi-annual.
Mr. GwiN said the power was given to the Legislature,
was deemed expedient.
Mr. DiMMicK said if this clause was altered

exercise

it

unless

that the

amendment

Legislature that the
should

make

the ses-

and they would not

it

it would be necessary to alter the
next and succeeding sections.
Mr. Hill thought the object was a very good one, but that it would be desirable
to define whether sessions should be biennial or semi-annual.
Mr. LippiTT agreed with the gentleman last up, and would ask the gentleman
from San Francisco (Mr. Gwin) so to amend his motion.
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Mr. Norton was of opinion that in adopting this amendnnent the House would
All this could be done by a vote of the people
get into a great deal of difficulty.
It could be done under an act of the
in the manner provided in the Constitution.
Legislature, without calling a Convention to form a new Constitution.
Besides^
he thought that if California should ever become the great State which all anticipated, it would be indispensably necessary to have annual sessions of the Legislature.

Mr. BoTTs was surprised to see any amendnent from the quarter from which
came. He recollected that the gentleman from San Francisco, (Mr. Gwin,)
was struck with horror that any amendment should be proposed after the debates
but he was most of all astonished that such an
in Committee of the Whole
amendment as this should come from that gentleman. This amendment is fraught
with evil. To what does it amount ? That the Legislature may do this they
may provide, if they choose, that another Legislature shall not sit for twenty years,
and you could not avoid that decision except by a revolution. Even to amend your
Constitution you would be obliged to have a revolution, for there would be no Lethis

;

:

amend it according to the provisions of that Constitution. It was
evident that the resolution shouU not pass as it is now worded.
It seemed to him
that this was a very important matter, and that the sessions of the Legislature
should be annual, and not be altered except in the manner provided in the Congislature to

stitution.

Mr. Hill was

in favor of the provision, but

wished

to

have

it

restricted to

some

definite time.

Norton was opposed to any provision of the kind. It was not necessary
and whenever the necessity that such a change should be made was apparent to the Legislature or the people, there was a very easy method pointed out
Mr.

now

;

in the Constitution of effecting the object.

Mr. Steuart said

ment

that, further

than that,

making such a change.

it

carried along with

He

it

a quasi argu-

begged
gentlemen would not
refer constantly to the action of the Committee.
did
not consider it proper
He
that the action of the House should be restricted by what was done in Committee.
It was almost impossible to make a motion without being told that it was fully
discussed and determined in Committee.
Mr. Gwin said it was very well known to all the members that this subject had
been fully discussed in Committee of the Whole it v/as no secret. If it was the
gentleman's (Mr. Steuart's) misfortune not to be here during the proceedings of
the Committee, it was not just that the House should, on his account, be detained
by a repetition of all the arguments brought forward there. The gentleman from
San Francisco (Mr. Norton) said it was a very easy thing to alter the Constitution.
He (Mr. Gwin) did not regard it in that light. He thought the Constitution should be the permanent law of the land.
The gentleman, if he read the
papers, would see that in Michigan a Convention had been called for this very
purpose to change to biennial sessions, and that they were now engaged in an exciting controversy on the subject.
Mr. LippiTT. I am opposed to the proposition because it places too much
power in the hands of the Legislature. It might produce serious evil. A great
political party object might be accomplished by making the sessions biennial.
Mr. Norton, in answer to the remark of his colleague, (Mr. Gwin,) that they
were having discussions and difficulty in Michigan in regard to such an amendment in the Constitution of that State, had only to say, that this very fact proved
that there was a division of opinion among the people, and that there was no obvious necessity for the change.
Mr. Sherwood contended that biennial sessions of the Legislature would not
If there are laws
shorten the time or diminish the expense of our Legislatures.
that are necessary for the government of the people, it will require two months of
a biennial session to pass what require one month, at each session, in two annual
in favor of

that

;

—

:

;

:

3ii'
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sessions ; that is to say, two months' legislation will be necessary in either case.
You do not diminish the expense in that way. Another reason why the report of
the Committee of the Whole should be adopted is this : it is a principle in all
republican governments that the acts of the representative should come as immediately from his constituents as possible and, if they are disputed, that they should
be as immediately as possible altered. If the people feel themselves laboring
;

under an unjust law, it should be repealed as soon as possible. Annual sessions
will be necessary here to carry out the will of the people, and meet the progressive
wants of the country. We have said in this Constitution, that the representation
of the different districts shall be fixed, and that a certain census or enumeration
of the inhabitants shall be taken. Now, suppose your session ends just the winter
preceding the census; you have biennial sessions; your census is taken in June
a very great change in your population within the two or five years previous ;
several districts will contain an immense majority which they did not contain
when the representation was fixed before will you deny the people the right to
have a change of representation for two years?
Mr. Hastings said we were now just commencing the organization of a new
government, and annual sessions of the Legislature would be absolutely necessary
perhaps for the next fifty years. An entire code of laws
for many years to come
the Legislature could not, unless it met annually, present to
must be prepared
the people of California such laws as the wants of the country required.
He
therefore preferred the section in its present form, and would oppose the amend^
ment,
Mr. Jones, in order to meet the objections which had been urged against the
proposition of the gentleman from San Francisco, by those who were friendly to
the object, proposed to amend the amendment, by saying: " Until the Legislature
shttll have provided by law for biennial sessions."
Mr. GwiN accepted the amendment.
The question was then taken on Mr. Gwin's amendment, and it was rejected,
by ayes 8, noes 25.
The Sd section, as reported, was then adopted.
and, on motion, the House took a recess
Sections 3 and 4 were then adopted
;

—

;

;

till

7 P. M.

NIGHT SESSION, 7 o'cLOCK,

P.

M.

Section 5 of the Article on the Legislative Department being under consideration, as follows

Senators shall be chosen for the term of two years, at the same time and place as
And no person shall be a member of the Senate or Assembly who
the Assembly.
has not been a citizen and inhabitant of the State one year, and of the county for which he shall
be chosen six months next before his election.

Sec.

5.

members of

The amendments of the Committee of the Whole to the 5th section being under consideration, they were amended on motion of Mr. Gilbert, by inserting
after the word " county," the words " or district ;" and the question being taken
by yeas and nays on the first clause of the section, as amended, it was decided
in the affirmative, as follows

—

Yeas. Messrs. Botts, Brown, Carrillo, Crosby, Dent, Dimmick, Dominguez, Foster, Hanks,
Hoppe, Hastings, Hollingsworth, Lippitt, Lippincott, McCarver, Norton, Price, Pico, Reid,
Shannon, Stearns, Steuart, Vermeule, Walker, Wozencraft, President 27.
Nats. Messrs. Aram, Gilbert, Gwin, Halleck, Moore, McDougal, Sherwood, Tefft 8,
Hill,

—

—

—

Mr. Gwin was opposed to the qualification of twelve months' residence, and in
favor of six.
By the first section, six month's residence was necessary to acquire
the privileges of citizenship.
He was in favor of all citizens being eligible to the
Legislature ; and had contended for this principle in Committee of the Whol6.

:
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He now moved

the entire section, with a view of proposing the sec»
by the Select Committee.
The yeas and nays being called, the motion was decided in the negative, as
to strike out

tion as originally reported

follows

;

—

—

Yeas. Messrs. Gilbert, Gwin, Moore 3.
Nats. Messrs. Aram, Botts, Brown, Carrillo, Covarrubias, Crosby, Dent, De La Giierra,
Dimmick, Dominguez, Foster, Hanks, Hill, Hoppe, Hastings, Hollingsworth, Larkin, Lippitt,
Lippincott, McCarver, McDougal, Norton, Price, Pico, Rodriguez, Reid, Sherwood, Shannon,

—

Sansevaine, Stearns, Steuart, Tefft, Vermeule, Walker, Wozencraft, President

— 36.

The 6th section was amended, on motion of Mr. Lippitt, by striking out the
word "that " and inserting therefor the words " that of the."
The amendment of the Committee of the Whole was concurred in, and the section, thus amended, was adopted.
The 7th
f.7. When
so as to keep

section, as reported, being under consideration, as follows

number of Senators is increased, they
them as nearly equal as practicable.

the

Mr. Price moved
which was adopted

to strike

shall be

out the entire section

annexed

to

one of the two

classes^

and substitute the following,

:

Sec. 7. When the number of Senators is increased, they shall be apportioned by
keep the two classes as nearly equal in number as possible.

lot,

so as to

The

8lh section, as reported, being under consideration, as follows :
shall choose its own officers and judge of the qualifications, elections, and returns
own members. A contested election shall be determined in such manner as shall be directed

Each House
of

its

by law.

Mr. Botts wanted to knov/ if these two parts were not contradictory. Each
House was to judge of the qualifications, elections, and returns of its own memBut contested elections are to be decided in such manner as may be prebers.
He desired to know if every legislative body was not the judge,
scribed by law.

He maintained
by law the contested
He presumed the intention was, that each Leelections of the next Legislature.
yet if the latter part of
gislature should settle the elections of its own members
this clause meant any thing, it meant that one Legislature should have the power
to say how a contested election in the next Legislature should be settled.
Mr. Norton said that this matter was sufficiently explained in Committee of the
Whole. The first part of the section provides what is always provided for in every
Constitution, that each House shall choose its own officers and judge of the qualiThese are not the only elecfications, elections, and returns of its own member*.
Governor
also
the
and other State officers.
are
returns
for
There
returns.
tion
that
these
elections
in
provides
contested
cases shall be deterclause
latter
The
the
prescribe
by
law,
Legislature
shall
manner
as
mined in such
Mr. Botts had no objection to it, if the clause was made to read so.
Mr. Lippitt said it appeared to him that il was not necessary to insert this latA court of law would be bound by the law of the land to settle these
ter clause.
and

sole judge of the contested elections arising in that body.

that

it

was not proper

that one Legislature should determine

;

questions.

Mr. Botts proposed to amend the clause by inserting the words " But other contested elections shall be determined in such manner as maybe provided by law.'*
The clause might first be amended, and (hen, if it was deemed unnecessary by the
House, it could be stricken out.
The question was then taken on Mr. Bolts^ amendment, and decided in the
negative.

Mr. Lippitt moved to strike out entirely the last clause of the section.
The motion was determined in the affirmative and the 8th section, as amend;

ed,

was adopted.

The

9th, 10th,

of the Whole.

and 11th sections were adopted, as reported by the Committer

t

:

:
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The

I2ih section being under consideration, as follows

:

and breach of the peace, be
Members
privileged from arrest; nor shall they be subject to any civil process during the session of the Legislature, nor for fifteen days next before the commencement and after the termination of each sesof the Legislature shall in all cases except treason, felony,

sion.

Mr. LippiTT thought this section required a verbal alteration. It was certainly
not the intention to extend the privilege to all time, and yet there was no restricWhy not begin the section by
tion as to time in the first clause of the section.
saying, " During the sessions of the Legislature, and for fifteen days," &;c.
Mr. Norton presumed that any body in the habit of reading English would
say that the provision in the latter clause referred to the whole section. There
could be no other meaning made out of it.
Mr. Steuart suggested that the difficulty could be remedied by striking out the
words "from arrest, nor shall they be subject to any civil process," and inserting
*-from any process of law," and substituting the word "and " for the word "nor'*
before the words "for fifteen."
Mr. LippiTT accepted the modification.
The question was then taken on the proposed amendment, and it was rejected.
Mr. LiPPiTT then moved to strike out the entire section, and insert the following
Sec. 12.
During the session of the Legislature, and for fifteen days next before the commencement and after the termination of each session, members of the Legislature shall, in all cases, except treason, felony, and breach of the peace, be privileged from arrest

and from any

civil process.

The amendment was rejected, and the section, as reported, was adopted.
The 13th, 14th and 15th sections were then adopted, as reported.
The 16th section being under consideration, as follows
Any bill may originate in either House
may be amended by the other.
Mr.

money
Mr.
Mr.

Vermeule asked

if

there

of the Legislature

;

and

all bills

passed by one House

was any provision elsewhere

in the

case of

bills.

Norton replied that there was not.
Vermeule then moved to amend, by

inserting the words, " except a bill
of money," after the word "bill."
Mr. LippiTT thought such a provision was very necessary where one branch
was a popular branch, coming directly from the people, and where the other was
but he could see no necessity for it here.
not
The Chair stated that it was the rule in the British Parliament, as also in the
Congress of the United States, that all money bills should originate in the lower

for the appropriation

;

House.
Mr. LippiTT said there was very good reason

for

it

in

England.

Commons was the popular branch. So, also, in the Congress of
States. The members of the House of Representatives are the direct

of

The House
the United

representathey are the popular branch of Congress.
tives of the people
Not so with the
T4ie Senators represent the States ; they are the delegates from the
Senate.
States.
In both of these cases there is very good reason why money bills should
originate in the lower House.
But in our case, both Houses are elected directly
by the people, and both directly represent the people.
Mr. McCarver fully concurred in the views of the gentleman from San Fran;

cisco.

Mr. Vermeule said it was true that under the Constitution of California the
Senate would be as popular a branch of the Legislature as the Assembly, with
the exception that they served for double the length of time
but he presumed it
would be admitted that the lower House would be the most numerous branch of
the Legislature
and if that House passed the measure first, it would be most
likely to receive the approbation of the body which was the least numerous.
;

;

:

:
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Mr. McCarver contended that bills of this kind would have
that both emanated directly from the people
both Houses
and
ference in which House such bills originated.
The question was then taken on the proposed amendment, and
by ayes 11, noes 16.
;

;

to pass

through

it

made no

it

was

dif-t

rejected,

The

16th section, as reported, was then adopted.
Sections 17, 18, 19 and 20 were adopted, as reported.
Section 21 being under consideration, as follows

No

person holding any lucrative office under the United States or this State, or any other Powbe eligible to the Legislature
Provided^ That officers in the militia to which there is
attached no annual salary, or local officers and postmasters whose compensation does not exceed
five hundred dollars per annum, shall not be deemed lucrative.
er, shall

:

Mr. BoTTs said he had an amendment to propose for the first part of the secHe was very well aware that it was very difficult to get an amendment
through the House at this time of the night, and he knew the determination of
gentlemen generally to support the report of the Committee of the Whole; but he
thought there was a very apparent necessity for this amendment.
He moved to
strike out the first clause, from the word " no " lo the word " legislative," inclusive, and insert in lieu thereof, '*No person holding any lucrative office under the
United States, or any other power, shall be eligible to any civil office of profit
under this State." He desired that the provision should be general.
The question was taken, and the amendment was adopted.
Mr. Tefft did not think an office of $500 was lucrative in California. He
would be in favor of inserting $1,000.
Mr. GwiN said it might be a lucrative office at some future day.
tion.

The 21st section, as reported, was then adopted.
The 22d section being under consideration, as follows
No person who may hereafter be a holder of public moneys, shall

have a seat in either House
of the Legislature, or be eligible to any office of trust or profit under this State, until he shall have
accounted for and paid into the treasury all sums for which he may be liable.

Mr. Price hoped
for retaining

legislative

it

this section

would be rejected.

in the Constitution.

It

department alreadyextended

was purely a

He

could see no good reason

Our
was descend-

legislative enactment.

to the thirty-eight sections.

It

ing altogether too much into detail.
Not only was it objectionable in that point of
view, but to him it seemed inexpedient and improper to adopt it, because it might
defeat the wishes and feelings of the people by depriving an individual whom they
might choose to elect of a right to hold a seat in the Legislature. It was an unit required no verconstitutional provision.
It fixed a penalty without any trial
dict against the accused in any competent court.
Who was to be the judge of
the liability under this clause ?
There was no provision for it. Perhaps a very
honest man might be disfranchised under it
a man who, by a visitation of God,
might be unable to settle his accounts at the proper time. He trusted that the
provision would either be rejected or so amended as to meet these objections.
Mr. LippiTT agreed with his colleague, (Mr. Price,) that this was rather a legislative section than a constitutional one
and not only that, but even considered
as a legislative provision, it was imperfectly drawn up.
The last line says "all
;

—

;

:

which he maybe liable." Who is to determine that liability? The
Legislature would necessarily be obliged to point out some means by which that
liability should be determined.
As the section stands, it is imperfect even as a

sums

for

It is not necessary, so far as I can see, to adopt it in the
Legislature certainly is competent to pass laws punishing de-

legislative provision.

Constitution.

The

faulters.

Mr. BoTTs had heard a great many Constitutions quoted here. He would now
quote the Constitution of Mexico.
It provides that no notorious gamblers shall
be eligible but it then goes on to make certain provisions that he only shall be
deemed a notorious gambler who shall be convicted in a court of justice. You
;

—
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ought to say here, he only shall be considered liable who shall be found guilty in
a court of justice, and found guilty of embezzlement. That would be felony, and
therefore it would not be necessary to insert any provision in regard to it in the
Constitution.

Mr. Tefft said that this matter was fully discussed in Committee of the Whole.
He would only notice one or two of the objections urged against it. First, as to
Any person who reflected upon the pethe length of the legislative department.
culiar circumstances and position of this country, and the absolute necessity for
clear, full, and definite provisions, which would meet the great variety of circumIn the next place these restrictions
stances, would see that it was not too long.
were made in regard to every officer created under this Constitution. •The only
valid reason he had heard urged, was that contained in the example cited from
the Mexican Constitution by the gentleman from Monterey, but if the gentleman
would refer to the defalcations in the old States he would find that his argument
did not hold good.
He (Mr. Botts) said that the guilt should be proved in a court
But every person knew that certain men were guilty of embezzleof justice.
ment, yet how many of these could be proved guilty in a court of justice ? He
(Mr. Tefft) looked upon it as a most important provision, and hoped it would be
retained in the Constitution.
Mr. McCarver was astonished that legal gentlemen should urge the necessity
of altering this, and allowing the Legislature to act upon it as it thought proper.
This provision is to deprive a man of a constitutional privilege. What right has
the Legislature to deprive a man of the power to holdoflice if the people elect him
it, unless it is made a constitutional provision.
It is proper and right that no
functionary under the State authority, who has not accounted for all the moneys
in his hands, should wallow in office, and continue his system of embezzlement.
Mr. BoTTs said it was perfectly competent for the Legislature to provide that
any man who was convicted of felony, should not be entitled to be elected to a seat
in the Legislature.
Mr. McCarver saw no evil, but a great deal of propriety in the section as reported.
The system of fraud practised by public officers was such as to require

to

this constitutional

check.

Mr. Shannon thought it most singular that there should be this eternal harping
upon questions having been discussed in Committee of the Whole. He hoped no
considerations of that kind would be allowed to restrict the action of the House.
So far as the section was concerned, he regarded it as an encroachment upon the
It was not a matter that properly came
within the province of a Convention forming a Constitution.
You say here that
a man shall be deprived of his rights
that he shall not be eligible to any office
when charged with embezzlement when in another section you declare that no
man shall suffer punishment until he has first had the advantage and benefit of a
trial by jury, and is convicted by the judgment of his peers.
Is this consistent?
Mr. Vermeule was in favor of disfranchising a thief w^hether he was an official
functionary or private individual
and he was in favor of providing in this Constitution that a thief should not only be ineligible to office, but that he should be put
in the penitentiary.
He would therefore move to amend the section by substituting therefor, the following

rights and privileges of the Legislature.

;

;

;

:

No person who shall be convicted of the embezzlement or defalcation of the public funds of this
State shall ever be eligible to any office of honor, trust, or profit, under this State.
And the Legislature shall, as soon as practicable, pass a

ment

law providing

for the

punishment of such embezzle-

or defalcation as a felony.

Pending

this

amendment, the House adjourned

to

10 o'clock, A. M., to-morrow.

:
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TUESDAY, OCTOBER

1849.

2,

The Convention met pursuant to adjournment. Prayer by Padre Ramirez.
Journal of yesterday read and approved.
Mr. McCarver submitted the following resolutions, viz
Resolved, As the deliberate opinion of this Convention, that the public domain within the limits
of this State in right and justice, belongs to the people of California, and the undisturbed enjoyment thereof ought to be secured in them.
Resolved. That the Legislature of this State, at its first session, be requested to take such steps
as they may deem necessary to carry out the object of the foregoing resolution.

Mr. McCarver said I conceive the object of these resolutions to be of vital
importance to the citizens of California and I hope the House will generally unite
with me, at least so far as to take the matter seriously into consideration.
These
:

;

new States to the public domain within their
question has been before the American people, and has been advocated by the people of the West especially, for many years ; and the right of new
States to the public domain within their borders, has been generally conceded
throughout the United States.
These resolutions are merely declaratory of the
opinions of this Convention that the public domain within the limits of the State
of right belonsfs to the State.
It is not designed as a constitutional provision ; it
is a mere declaration of the people of California through their representatives in
this Convention.
If the House think proper to make any amendment, it can be
'done ; but the main object I have in view, is that this subject shall be taken into
full and favorable consideration.
The object of the last resolution is to provide
that the Legislature shall instruct our representatives on this subject, which 1 think
would be proper. California has a vast quantity of the public land; and if sold
for $1 25 an acre, it would be fifty years before the new State could derive any
revenue from it. Here are these vast mineral regions ; the policy of the General
Government has heretofore been to come in and derive the benefit of the public
lands ; but I contend that we, as a State, have a right to derive some revenue from
them for the support of our State Government. The General Government has not
the State has'
found this system of the sales of the public lands to be profitable
the advantage in this respect.
It can classify them and put them down at a moderate price, so that they may be speedily purchased, and a revenue be derived from
them. Otherwise they are of no benefit either to the State or to the General
Government. These are important considerations, and I hope the resolutions
will meet with a favorable reception.
Mr. BoTTs. I shall vote against these resolutions and I am compelled to give
very briefly my reasons for doing so.
As to the principle avowed by the gentle*
man from Sacramento, (Mr. McCarver,) that the public lands necessarily belong
to the State, I am willing to acknowledge it; but I shall vote against any action
of this Convention on that subject, simply because I think it is a proper subject of
legislative action.
I do not think we are here to instruct the Legislature as to
what they shall do. It is for the people to give their instructions to the Legislaresolutions refer to the rights of the
limits.

The

;

;

ture on this subject ; and as one of the people, I am ready at the polls to instruct
the representative for whom I may cast my vote, to take all proper measures to

That ground I am
I will say this right, but this matter of policy.
ready to take, but I will take it at the polls.
I do not think this Convention has
any thing to do with the matter at all. I do not object to the principle avowed in
the resolutions, but to any action of this House on the subject.
Mr. McCarver. If the House does not think proper to ask the Legislature to
do this, the resolutions may be shaped in some other way but my main object is
to assert the right on the part of the people of California, which is asserted by all
the Western States.
I think the subject comes very properly within this Constiadvocate, not

;

On

which we declare

all our rights.
motion, the resolutions were referred to the Committee of the Whole.

tution, in
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Mr.

McDouGAL

offered the following resolution

:

Resolnedf That in the opinion of this Convention, the moneys collected as duties on foreign
goods in the ports of California after the ratification of the treaty of peace with Mexico, and before
the revenue laws of the United States went into operation, of right belong to the people of California.

Mr. BoTTs. I shall oppose that resolution exactly for the same reason that I
opposed the last,
Mr. Sherwood. We have made up our minds on this subject, and can vote
without any discussion.

I

therefore

move

the previous question.

I understand it, under the
Mr. PiiicE. The
believe
the rules require
been
fully.
acted upon
I
rules of this House, has not
that a call for the previous question shall be seconded by a majority.
Theij^HAiR. VThe rule says one-fifth of the members present.
Mr. WozENCRAFT. I dislike this manner of moving the previous question
before the House has considered the subject, and shall therefore vote against the

principle of the previous question as

motion.

Mr. Sherwood. I hope there wHl be a direct vote on this proposition. I
want to see every man on record in regard to the right of the people of California
to this money.
Mr. LippiTT. I shall state the reason of my vote.
Mr. GwiN. Is it not a rule of the House, that when a resolution is objected to,
it

shall lie over

The Chair

one day

?

it was, but the previous question was now pending.
competent for any member to state the reasons why the pre-

stated that

Mr. BoTTs.

Is

it

vious question should not be put 1
The Chair was of opinion that

it

was

not,

have a right, under the rules of the House, to a^k that this
resolution lie over one day, I make that motion.
Mr. Sherwood. No such motion can be made under a call for the previous
question.
That question must first be decided, and then the gentleman, if he
pleases, can make his motion.
Further discussion took place in regard to the rules.
Mr. BoTTs asked the yeas and nays on Mr. Sherwood's motion, and they were
ordered, and resulted as follows
Ykas. Messrs. Aram, Brown, Crosby, Dent, Dimmick, Ellis, Foster, Hanks, Hoppe, Halleck,

Mr. Price.

If

I

^'

:

—

Hastings, Larkin, Lippincott, McCarver, McDougaJ, Pedrorena, Pico, Sutter, Snyder, Sherwood,

— 22.
— Messrs. Botts,

Shannon, Stearns.

Nays.

Hobson, Hollingsworth,
dent.— 17.

Carrillo,

Lippitt,

Covarrubias,

De La

Price, Rodriguez,

Guerra, Dominguez, Gilbert, Gwin,
Reid, Vallejo, Walker, Wozencraft, Presi-

So the Convention having thus determined

that the

main question should be

put.

The question being on the adoption of the resolution,
Mr. Dent said It is a principle of our Constitution, that no man can be taxed
and as I believe the merchants who paid these duties
without his own consent
own
consent,
by
their
I shall vote for the adoption of the resolution.
were taxed
opinion,
the money belongs to the people of California
Mr. Noriego. In my
but as I conceive that we are not called upon here to express any opinion on the
:

;

;

subject,

I

shall vote in the negative.

Mr. Larkin.
belongs either

1

Yeas

vote

United States or

because

I

do not believe the money
It belongs to

to the people of California.

whom it was illegally
was then taken, as follows:

the merchants from

The

shall vote in the negative,

to the

collected.

—Messrs.

Aram, Brown, Carrillo, Covarrubias, Crosby, Dent, Dimmick, Ellis, Foster,
Gwin, Hanks, Hoppe, Halleck. Hastings, Hollingsworth, Lippitt, Lippincott, Moore,
McCarver, McDougal, Pedrorena, Price, Pico, Rodriguez, Reid, Sutter, Snyder, Sherwood, Shannon, Stearns, Vallejo, Walker, Wozencratt, President.
35.
Nays. Messrs. Botts, De La Guerra, Dominguez, Hobson, Larkin, 5.
Gilbert,

—

—

—
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Mr. GwiN. I voted in the affirmative on this question, and I claim the right to
move a reconsideration, and for that motion I shall give my reasons. With regard

to the right involved in this question, the only right that

can be brought

for-

ward is, that the people of California not having had the advantage of a TerritoWhy does
rial Government, should not be taxed by the General Government.
Why does it not go on
this resolution stop at the mere assertion of the right?
and say that the Government of the United States having failed to give to California the protection of government, the revenue laws should not have been exthat having been extended here, the money collected under them
tended here
;

belongs to the people who paid it? If we have any right to the revenues collected here, we have a right to the whole of tiiem. The revenue laws have commitand, as such, I denonice any
ted a great wrong upon the people of this country
proposition emanating from this Convention which justifies any officer here in
collecting money without law, and sanctions a law passed by Congress to tax us
When we commence talking on
without giving us the protection of government.
t say, sir, that the revenue law which
this subject let us meet the whole issue,
and I am
passed Congress on the 3d of March last, was an act of usurpation
ready to meet that question in its fullest and broadest sense.
To gag members of
this House, and force such a resolution through without affording any opportunity
How was
of putting it upon its proper footing, is an unprecedented proceeding.
Under the guns, sir, of the ships of the United States. It
this money collected?
is a matter of record that the persons who brought in those goods, were notified
that if they refused to pay the duty upon them, the guns of the American vessels
Who has this money? It is in the
of war would be brought to bear upon them.
of
those
who
collected
it.
simply
passing the resolution will do
possession
Our
No
that
man
contends
money
this
belongs to the United States no man
no good.
will get up in the halls of Congress and say that this money belongs to the Government of the United States. It cannot and will not be contended that money
which has been notoriously collected without authority of law, can by an ex post
If it cannot
jfctc^o law of Congress be put into the Treasury of the United States.
go into the Treasury of the United States, where can it go? The only contest
that can exist in regard to this money is between the people of California and the
That question must go into a court of law. It is a doindividuals who paid it.
mestic question entirely, and it can never be contended that it belongs to the pubAs to the question whether it belongs to the people who paid it or
lic treasury.
Until we have our government
not, that is a matter which we cannot decide.
organized here, in the absence of any government extended over us by the General Government, every dollar collected in the custom-house here, should go to
But I look upon
the people of California, and not into the Treasury of the Union.
it as a matter of great importance that we should not make a declaration here,
It is a most unprecedented
without being prepared to take ground in regard to it.
No person will deny
act, to force a resolution through the House in this manner.
that we have a right to all the money collected under the revenue laws extended
over us by Congress.
Mr. Sherwood. If I understand the gentleman right, he is not only in favor
of passing this resolution, but something further.
But the argument he has made
here would induce him, in my opinion, to vote in the negative on this resolution.
The resolution says that the money collected after the treaty of peace, and before
the passage of the revenue laws, of right belongs to the people of California. The
gentleman, if I understand him, says it belongs to the merchants.
Mr. GwiN. I said no such thing. I said it did not belong to the General Government and that it was a question of law to be decided in the courts, and not
by this Convention, whether it belonged to the merchants or to the people.
Mr. Sherwood. I understand the gentleman's argument to be that this money
was illegally collected, and ought to be paid back to the merchants. Now, I unThe Supreme Court
derstand him to say that it is a matter to be decided by law.
;

;

;

;
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United States is to decide whether the money was legally collected op not*
understand the gentleman as denying that this money ought to be paid back

of the

Do

I

merchants ?
Mr. GwiN. If the decision of the Supreme Court

to the

they will get

is

in favor of the

merchants

it.

Mr. Sherwood. I ask the gentleman's opinion.
Mr. GwiN. The gentleman has no right to ask my opinion, and I shall give no
opinion on the subject,
Mr. Sherwood. Then the gentleman flinches. I believe it was perfectly
proper that this money should be collected as it was that these goods should not
have been admitted without paying duties. We are a portion of the people of the
United ,^tates. I admit, as the gentleman states, that Congress should have given
But Congress has neglected to give us a government, and this
us a government.
money has been collected, not from the merchants, but from the people. It is a
The merchant has
false position ihat it has been collected from the merchants.
received back his twenty per cent; it is the people of the State who paid the tax,
and to them of right it belongs. If the gentleman desires to introduce a further
resolution, that these revenue laws should not have been passed by Congress
unless the protection of government had been extended over us also, I perfectly
agree with him. I agree, that a revenue law, taking money out of the pockets of
the people and putting it into the Treasury of the United States, without establishing any territorial government for our protection, was wrong. But the resolution,
so far as it goes, tells the truth. I cannot consent to the doctrine that this money
should, upon any pretext, go back to the merchants.
They have no right to one
cent of it.
The people have already paid it to them. The gentleman does not
express any opinion upon that point. He leaves it to fhe Supreme Court. I claim
that it belongs to the people, and cannot be taken out of their pockets and paid
;

again into the pockets of the merchants.
Mr. BoTTs. Mr. President when Greek meets Greek then comes the tug of
war.
How glad I am, sir, to see the subtle gentleman from Sacramento floored
in his own way by the old stager from the Halls of Congress.
He knew how to
open the debate when the gate had been shut down upon him. Gag laws will
not answer for him
and he has given us all the advantage which he has taken
thank
him
himself.
for it.
I
1 shall be in favor of the reconsideration of this
question, because I want to see that vote recorded on its proper footing. I thought
we had gone far enough in overstepping the proper bounds of a Convention after
we had erected ourselves into a Legislature. We have passed legislative enactments enough to make us a legislative body in addition to that of a Convention.
And now this proposUion amounts to this that we shall erect ourselves into a
court, and if not instruct our judges how they shall decide this question, absolutely
decide it for them.
Our action here reminds me of a little boy, who at the head
of a company, desires to carry the colors, play the drum, and act the part of capWe are a Convention, a Legislature, and now we are a Court. I
tain himself.
shall vote against the resolution, Mr. President, because it decides a judicial
It may be a question lor the
question, with which we have nothing at all to do.
the
whether
belongs
to
United Stales, to the mercourts to decide
this money
chants who paid the duty, or to the people of California.
That is purely a legal
question.
The gentleman from Sacramento (Mr. Sherwood) is anxious to obtain
opinions on the subject.
Does he want to know mine ? If he does, I can tell
him how he will get it. He can get any legal opinion from me by paying the
money for it. That is all I have to say about the matter. This Convention has
nothing to do with it; any decision made here would be ruled out of a court
it
is totally incompetent to decide judicial questions.
Mr. Tefft. I have a few words to say on this matter; but I do not regard it
in the same light as the gentleman from Monterey.
We are not deciding a judicial question.
It is aquestion of right between the people of California and the
:

;

:

;
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Government of the United States, and we, on the part of the people, express our
There is a diversity of interests in
opinion that this fund belongs to the people.
We have a perfect
this House as well as a diversity of opinions as to this fund.
right to say that, in our opinion, it belongs to the people.
If the opinion is of no
force, and not binding upon any party, it can do no harm to express it.
It may
it may satisfy many who have doubts on their minds.
If it can do no
do good
harm, and can, by any possibility, do good, it is our duty to express it. I believe
this fund to be the property of the State of California.
Mr. GwiN then withdrew his motion for a reconsideration.
Mr. BoTTs offered the following resolution:
;

Resolved, That, as in the opinion of this House, the moneys collected on foreign goods in the
ports of California, after the ratification of the treaty of peace with Mexico, belongs to ^e people
of California, it ought to be paid over to the Treasurer of the State of California as soon as practicable after he is elected and qualified.

Mr. McCarver.

believe that Congress has the control of this matter, and
without any action on our part.
When I offered the resolution which has been adopted, it was
Mr. McDouGAL.
simply to get an expression of opinion of this body as to the real owners of this
money collected in our ports since the treaty of peace, and before the revenue laws
went into effect. There was a great deal of doubt on the subject, and it was simThe pre*
ply to get the expression of this House that I offered the resolution.

will give

it

I

to the State of California

The gentleman (Mr. Gwin)
vious question was passed without my knowledge.
the
gag
law.
the
of
Afte»
vote
was
taken,
complains
my worthy iriend (Mr.
reconsideration
makes his stump speech, and then
without
allowing the House to say any thing more.
withdraws it
I wonder if that
with
a vengeance
is not a gag law
Mr. President, I believe this money belongs of right to the people of California;
and it was to get the opinion of this House as to that right, that I offered the reso«
After establishing that right, I consider that we can make such a dispolution.
I shall therefore vote in favor of the resolusition of it as we may deem proper.
tion of the gentleman from Monterey, (Mr. Botts.)
Mr. Halleck. I was \ery sorry when I first heard that this subject was inI believe with many members who have spoken on the
troduced into this House.
but when the House had determined to
subject, that it is beyond our province
act upon it, and it was broug'ht to me to say whether I thought in justice this
money belongs to the people of California or not, I could but say that it does
But 1 think this latter resolution is an injudicious one. The
belong to them.
this makes an actual
first merely expresses an opinion on this question of right
I believe that that course, if not forbidden by orders from
disposition of the fund.
Washington, will be pursued if forbidden, this resolution can have no effect, for
no one will talk of taking the money by force. It might place the existing civil
authority here in a very embarrassing position, either of disobeying the orders
from Washington, or the wishes of this House. A communication has been laid
before the House, explaining the position in which this fund is.
Of what avail
can it be to throw embarrassments in the way of the authorities which have this
matter in hand ?
Mr. Gwin. Do I understand the gentleman to say that he speaks here ex ca/Acc?ra, that if the present acting Executive of California does not receive instructions from the President of the United States or the Secretary of War, forbidding
the payment of this money into the treasury of California, that he will pay it into
the treasury of California under the order of the new Government?
Mr. Halleck. I merely give it as my individual opinion. I am not authoI stated that I believed
rized to state what will be done, or what will not be done.
from what had already occurred on this matter, that that course would be pursued.
I do not know that it will be done the moment this Government goes into operaI know
tion; nor do I know what instructions will be received from Washington.

Gwin) jumps up and moves a

;

!

;

;

;

;
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been asked for. What -will be done, I have no authority
based upon the facts which are before the whole House.
opinion
to say.
I give my
I move that the original resolution and amendment be laid on the table.
Mr. BoTTs. I do not doubt at all that the gentleman from Monterey (Mr. Haland it is also my opinion. I believe
leck) speaks the opinions of the Executive
that the gentleman at the head of this government now, if he had a seat upon this
I believe he thinks so; I believe he will do
floor, would vote for this resolution.
He will obey his orders from Washington, be they what
as a soldier ought to do.
they may.
I believe he would do what the gentleman from Monterey (Mr. HalWhat are we told ?
are told that, in the opinion of the
leck) would not do.
gentleman from Monterey, this resolution is unnecessary, because the powers here
will do this thing if the authorities of the United States do not order otherwise.
were told a little while ago, about the other resolution Express your opinion,
it may have some influence upon the authorities at Washington.
I say then, express your opinion here that this money ought to be turned over to the treasury
it may have some influence upon the authorities at Washington.
Mr. President,
this
resolution
came up. I am going to inI thought the feathers would fly when
sist upon it.
I call for the yeas and nays upon it. I want
I am going to do more.
to see who it is that votes that this money belongs to the people of California, and
are not willing to say that if it does it ought to be paid over to the Treasurer.
I
want to see who will say that this money, belonging to California, ought to be
kept in the coffers of the United States.
Mr. Halleck. I renew my motion to lay the resolution on the table.
Mr. Hastings. If I am called upon to say whether I believe this money ought
to be paid into the treasury of California, I must say that it ought to be.
I have
said it is ours
but, sir, if the motion is before the House to lay on the table, I
shall sustain that motion.
If this question is forced upon us, I am constrained to
vote for the resolution
but I think it injudicious to compel the House to vote diIt appears to me that
rectly upon that question, and if I can avoid it I will do so.
turn
over
there is no indisposition to
the money
to us
therefore I prefer not voting upon that subject.
It would be liable to the inference that the authorities are
unwilling to take that course.
I voted for the resolution declaring that the money
I believe there is every disposition to give it to us
and where the auis ours,
thorities are willing to pay the money into the treasury of the State, I am not willing to vote upon a resolution, the principle of which I agree with, but the passage
of which by this House would convey the idea that there was not such willingness
on the part of the authorities here.
Mr. WozENCRAFT. For the very same reasons just adduced by the gentleman
from Sacramento, (Mr. Hastings,) I shall vote against laying on the table, and for
the adoption of the resolution.
The concurrence of this House with the presumed
future action of the existing civil government, would be as little as we could give.
It will be a furI am willing to vote in concurrence with that presumed action.
ther justification, if any is necessary, why this should be done.
Mr. McCarver. I am in favor of laying this matter on the table. I come to
my conclusions on somewhat different premises from my colleague. Those who
hold this money in custody at present are governed by instructions.
I do not wish
to place the present Executive of the Territory, or those who have this money in
charge, in the embarrassing attitude, either of disobeying their instructions from
Washington, or disobeying the will of this Convention. I am decidedly of opinion that the money belongs to the people, as my colleague from Sacramento has
expressed himself; and I believe that when the present authorities of California
are satisfied that they can obey the wishes of the people without disobeying their
instructions, that they will do so.
Under these circumstances, I shall sustain the
motion to lay on the table.
Mr. DiMMicK. I am at a loss to determine in what attitude we are now. I
had supposed our legitimate purpose here was ta form a Constitution lor adoption
t^at instructions have

;

We

We

:

;

;

;

;

21

:

;
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one time we are upon a point of legislation ;
and now, from the proceedings before
the House, it seems we are but a popular assemblage of the people, passing resolutions appropriate for such an assembly, but not appropriate for a deliberative
body like this. What effect can the action of this body have in regard to resoluIt is merely the opinions of men who have come here, on subtions of this kind?
jects upon which they are retained as lawyers in the defence of certain cases.
It
is drawing out an opinion here which they are giving as lawyers.
Mr. LiPPiTT. In the absence of my friend from Monterey, (Mr. Botts,) I beg
The gentleman from Montery expresses no legal
leave to make an explanation.
He distinctly declines expressing any.
opinion whatever.
Mr. DiMMicK. I allude to no particular person. My remarks have reference
I was speaking of the useles^ness of our spending the time of
to more than one.
upon
questions which do not legitimately belong to us.
people
here
the
Our delegal
bearing upon this matter.
no
We have already spent a
cision can have
great deal of time unnecessarily in debating questions of order.
Most of the members are anxious to finish the business of the Convention and return to their homes.
1 trust that this resolution, and all other subjects foreign to our business, will be
laid upon the table.
Mr. MooKE. 1 have merely to say that there has been a great deal of debate
here for nothing. No man in the House doubts that the Government of the United States have collected money that they had no right to collect, and that the money
is the hands of its officers.
1 can see no harm in claiming what belongs to the

by the people
at another,

;

we

but, sir, I find that at

erect ourselves into a court

;

people of California.
The question being on Mr. Halleck's motion to lay the resolution on the tableMr, Botts called for the yeas and nays.
Mr. Ellis. In voting for the original resolution, I merely understood it as expressing the opinion of this House that the moneys collected in the ports of California after the treaty of peace, and before the revenue laws were extended here,
I do not consider that we have any right to
belongs to the people of California.
instruct the Executive of this Territory as to what he shall do with that money.
I shall therefore vote in favor of laying the resolution on the table.
The question was then taken, and decided in the affirmative, as follows
:

—

Yeas. Messrs. Aram, Brown, Carrillo, Dimmick, Dominguez, Ellis, Hanks, Hill, Hoppe,
Halleck, Hastings, Hollingsworth, Lippincott, Pedrorena, Pico, Rodriguez, Reid, Sutter, Snyder,
Sherwood, Shannon, Stearns, Walker, Wozencraft 24.

Nats.

— Messrs. Botts,

—

Gilbert,

Gwin, Larkin,

Mr. Sherwood submitted the following
its

consideration at this time,

it

was

—

Lippitt, Moore, Price, President

8.

resolution, but objection being

made

to

laid over

Resolved, That a commission, consisting of John B. Weller and Peter H. Burnett, be appointed by this Convention, whose duty it shall be to prepare a Code of Laws for the government
of California, to be submitted to the Legislature for its adoption, at the first session thereof: provided, that the whole expenses of said commission, including compensation of commissioners,
clerk hire, office rent, stationer)', &c., shall not exceed four thousand dollars, and the amount
thereof to be fixed at the first session of the Legislature.

On motion of Mr. Price, the report of the Select Committee, appointed to receive designs for a " Seal for the State of California," was taken up.
Mr. Price submitted the following resolution
:

That the design for a Seal for the State of California, reported by
and that the explanation be entered upon the journal of this House.

Resolved,
accepted,

Mr. Wozencraft submitted the following as an amendment
and the question being taken thereon, it was rejected

the Committee,

to

be

Mr. Price's

resolution,

Eesolved, That the Seal be amended by striking out the figures of the gold digger and the bear,
and introducing instead bags of gold and bales of merchandise.
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Mr. Yaliejo submitted the following, as an amendment
tion

to

Mr. Price's resolu-

:

Resolved^ That the bear be taken out of the design for the Seal of California ; or,
Ihat it be represented as made fast by a lazo in the hands of a Vaquero.

On

motion, the Convention took a recess until 3, P.

if it

do remain,

M.

AFTERNOON SESSION.
consideration of the Report of the Select Committee, appointed to receive
designs for a Seal for the State of California, was resumed and, after debate, the
question being taken on the resolution of Mr. Vallejo, it was rejected, ayes 16,

The

;

noes 21.

The question recurring ort Mr. Price's resolution, it was adopted. The explanation of the design was ordered to be entered on the journal.
Mr. Sherwood moved that the " Seal " just adopted be the " Coat of Arms " of
the State of California, and the motion was decided in the affirmative, 21 to 16.
Mr. Price submitted the following, which was ordered to lie on the table
:

Resolved, That Mr. Caleb Lyon be, and is hereby authorized, to superintend the engraving of
the Seal for the State, and to furnish tlie same in the shortest possible time to the Secretary of this
Convention, with the press and all necessary appendages and that the sum of §1,000 be advanced
;

to

Mr. Lyon, in

lull

compensation and payment

La Guerra

Mr.

for the design

and

seal.

submitted a resolution, agreeably to previous notice, to recon-

which the Convention adopted the first section of Article
the ''Right of SuftVage," with a view to offer the following, as a substitute
sider the vote by

II,

on

:

** Every white male citizen of the United States, and every male citizen of Mexico, (Indians,
negroes, and descendants of negroes excepted,) who shall have elected to become a citizen of the
United States, under the treaty of peace exchanged and ratified at Queretaro, on the 30th day of
May, 1848, shall be entitled to vote at all elections which are now, or may hereafter be authorized
by law ; but this section shall net be construed to prevent the Legislature from admitting such Indians to the elective franchise as they may in future deem capable thereof."

The

was

resolution

laid over.

On

motion, the consideration of the report of the Committee of the Whole on
the Legislative Department, was resumed, the question being on Mr. Vermeule's
motion to strike out section 22, and insert a substitute therefore.
The motion was decided in the affirmative, yeas 20, nays 12.
Mr. Price moved to amend section 23, by inserting at the close thereof, the fol-

lowing

:

An
and

accurate statement of the receipts and expenditures of the public money shall be attached to
published with the laws, at every regular session of the Legislature.

The amendment was agreed to, and the section, as amended, adopted.
The amendments of the Committee of the Whole to section 24, were concurred
in,

and the section, as amended, adopted.
Sections 25, 26, and 27, were adopted as reported by the Committee oo the

Constitution.

of the Committee of the Whole to section 28, were concurred
and the section, as amended, v/as adopted.
Sections 29 and 30, were adopted as reported by the Committee on the Consti-

The amendments
in,

tution.

On

amendment of the Committee of the Whole
yeas and nays were ordered, and resulted as follows:

the question of concurring in the

to section 31, the

Brown, Carillo, Covarrubias, Crosby, Dent, De la Guerra,
Gwin, Hanks, Hoppe, Hobson, Halleck, Hastings, Jones,
Pedrorena, Price, Pico, Rodriguez, Reid, Shannon, Stearns, Sansevaine, Wo-

Yeas.—Messrs. Aram,
Dominguez,

Ellis,

Larkin, Lippitt,

zencraft. President

JNats.

Botts,

Foster, Gilbert,

— 32.

,

—Messrs. McDougal, Norton, Snyder, Sherwood,

^

Vallejo— 5.

:
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The

amended, was then adopted by yeas and nays, as follows

section, as

—

Yeas. Messrs. Aram, Botts, Brown, Carrillo, Covarrubias, Crosby, Dent, De La GuerrSy
Dominguez, Ellis, Foster, Gilbert, Gwin, Hanks, Hoppe, Hobson, Halleck, Hastings, Jones, Larkin, Lippitt, Moore, McCarver, Norton, Pico, Rodriguez, Reid, Sherwood, Shannon, Stearns,

—

34.
Sansevaine, Tefil, Wozencraft, President.
Nats. Messrs. McDougal, Price, Vallejo 3.

—

Mr.

McDougal
31

after section

—

submitted the following as an additional section, to

come

in

:

Any

one member of either House shall have liberty to dissent from and protest against any act
which he may think injurious to the public, or any individual or individuals, and
have the reason of his dissent entered on the journal.
or resolution

The question being taken thereon, it was decided in the negative.
The 32d section was adopted as reported by the Committee on the Constitution.
Mr. Lippitt moved to amend the 33d section by substituting in the last line
thereof, the

word " manner "

for the

word " cases."

The
The

question was decided in the negative, and the section adopted as reported.
34th section as amended by the Committee of the Whole, being under consideration, as follows
:

The

Legislature shall have no power to pass any act granting any charter for banking purposes; but associations may be formed under general laws for the deposit of gold and silver.
But
no association shall make, issue, or put in circulation, any bill, check, ticket, certificate, promissory
note, or other paper, or the paper of any bank, to circulate as money.
34.

Mr. BoTTs

propose to offer a substitute for that section and amendment.
I offer it here more far the benefit of
Nor am I going to make a speech, for I do not
posterity than for the present.
The question
think this House at present would listen to Moses on the mountain.
of currency is one of the most important that we have considered, or that can be
The currency of the country should be taken under the guarconsidered here.
diancy of the law to leave it free to the action of individuals has been found to
be attended with the greatest of evils ; and to counterfeit the coin of the realm
has always been punishable in the highest degree known to the law. Sir, it is
one of the greatest objects of government to guard the currency and keep it pure
particularly is it necessary when that currency ceases to be gold and silver coin,
and becomes a paper currency. I lay it down as a proposition hardly to be questioned that in every great commercial community, you must necessarily have a
paper currency of some sort or other. I will relate to you a circumstance that
occurred within my own knowledge, within the last four or five weeks, as illustrathe necessity of a paper currency.
I received a draft from a
tive of this fact
gentleman in San Francisco, drawn upon one of the most respectable and staunch
houses in Monterey, and I received a note from my correspondent stating that it
was extremely desirable to have the money remitted as soon as the draft was
the person upon whom the draft was given said to me,
paid.
I drew at once
He presented me with a bag of silver dollars from that
here is your money.
time to this, I have not had an opportunity of transmitting the money to the gentleman to whom it belongs. If any individual here had issued notes, I should have
been induced to take them. Bank paper, or a circulating medium more portable
than gold or silver, will, in some way or other, get into circulation. You cannot
transport gold and silver, especially where you have no railroads and steamboats.
You must have some substitute for it. The most I ask to do is to give you a good
substitute for it instead of a bad substitute, which you will inevitably have if you
attempt to prohibit the circulation of all kinds of paper.
I believe this is the origin
portable circulating menecessity
the
absolute
of
banks
convenient
and
a
of all
in spite of all your
not
provide
good
currency,
do
a
If
you
and
wholesome
dium.
Constitution,
the
you
you
must
in
will
have paper. The
restrictions
have paper,
this
propose
is
substitute which I
I offered

it

in

said

:

I

Committee of the Whole, and

;

;

—

;

;

—

:

;;
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It shall be the duty of the Treasurer of the State to receive on deposit gold and silver, either
coined or in bullion, and to issue certificates for the same, redeemable on demand at the Treasury
in gold or silver coin, under such restrictions and upon such terms as the Legislature may prescribe.
But no certificate of deposit shall be given for any sum less than five dollars.
The issuing of bills, checks, or promissory notes, or other paper to circulate as money, shall be
taken to be a felony, and shall be punishable as such and for any criminal or felonious act committed by a corporation, the President and Directors, or other managers, shall be held personally
;

liable.

Another reason is this you want a mint in California you cannot have one
you cannot get it. As stated on the floor of Congress, it would take three years
you cannot have one in three years, nor can
to prepare the machinery for a mint
you have it at all, because the expense of labor required to conduct it would be too
That labor must be paid at California prices, and the Gogreat in this country.
vernment of the United States, if it pays for it, will charge it to the individuals
;

;

;

;

the universal rule.
To coin your money here will
you will send yoi^r bullion to Philadelphia to be coined there, just as you send your hides to be manufactured where it is done cheapest.
I say, then, you will not have a mint here, and I say this is the best substitute that
you can devise for a mint. Now, sir, I want to see whether the gentlemen who

whose money

cost you so

it

coins

;

much more,

that

is

that

morning about gold diggers, are willing now to adopt this to semen from the sharpers and shavers of San Francisco. I disavow
application
to any gentleman in this Convention.
the
Mr. LippiTT. I am so ignorant of this subject that I shall say but one word.
It strikes me that the amendment just proposed by my friend from Monterey (Mr.
Botts) is open to a constitutional objection.
The object of it is, if I understand it,
to make the State Treasurer cashier of that bank
to give us a sort of State bank
to allow any individual to go and deposit his bullion or money, and receive from
the Treasurer a certificate of deposit.
That gives us a much safer and better
currency than we can get from irresponsible corporations or individuals but the

were talking

this

cure the working

;

;

;

great difficulty that I have at present is, that it conflicts with that clause of the
Constitution of the United States which prohibits States from emitting bills of
credit; and I think the term bills of credit has already received judicial decision
that a bill of credit is anything that amounts to a promise to pay at any time, any
paper which can circulate, which is negotiable, merchantable, and entitles the
bearer or the present holder to receive the payment of a particular fund. That I
believe the Supreme Court has decided to be the meaning of bills of credit in that
If so, it strikes me that the amendment proposed as a
clause of the Constitution.
substitute is open to that objection.
I go further
on the ground of expediency I
I am so totally opposed to
think we had better not have even that kind of paper.
any paper currency whatever, that I am even opposed to the section as reported
by the Select Committee, even with its amendment, which qualifies it. It appears
to me, Mr. President, that the clause in the section which allows the creation, under general laws, of associations for the deposit of gold and silver, brings you at
once to the very evil in another shape, which you wish to avoid in the shape of
bank notes. Instead of having bank notes you will have certificates of deposit
and I want to know by what constitutional enactments you are going, after creating these certificates, to prevent them from circulating from hand to hand, as much
as if they were United States bank bills.
I shall, therefore, go against the whole
section, as amended by the Committee of the Whole.
I think the amendment that
jufft
I have
The depositor must have something to show
referred to is nugatory.
for his deposit, and whatever he has must circulate as money.
On motion the House took a recess till half past 7 P. M.
;

EVENING SESSION, HALF-PAST 7 o'CLOCK.
At 8

o'clock, the President called the

that there

was

not a

Convention

quorum of members present.

to order,

when

it

was evident

:
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Mr. GwiN moved for a call of* the House, with the understandings that some
measures should be taken to compel the attendance of the absentees, and inflict
some punishment upon them. The Convention had nearly terminated its labors,
and it was necessary that members should be punctually in their seats in order to
expedite the transaction

The

roll

was then

ot"

called,

business.

when

it

was found

that there

were twenty-five mem-

bers absent.

On motion of Mr. Gwi^", the Sergeant-at-Arms was furnished with a list of the
absentees, and directed to bring them into the Hall.
After a brief lapse of time the Sergeant-at-Arms returned with several members.

GwiN

a quorum of members was then present, he would move
which was agreed to.
The Convention then resumed the consideration of the Article on the Legislative Department, the question pending being on the amendment of Mr. Botts.
After some debate on the same grounds taken in Committee of the Whole, the
The amendment adopted in Committee of the Whole, to
substitute was rejected.
the section, was then discussed at length.
Mr. Sherwood opposed the amendment, and maintained the necessity of adoptHe contended,
ing the original section as reported by the Select Committee.
that in a community such as that of California, it was absolutely necessary to have
some circulating medium, and that the certificates of deposite, as provided for by
the original resolution, would be used as such, and were absolutely necessary. If
the amendment was adopted this would be prevented entirely.
Mr. GwiN was astonished at the gentleman for wheeling round as suddenly as
he had, advocating banking principles, and expressing himself in favor of creatng
a circulating medium of paper a paper currency. He thought the gentleman must
have received some encouragement from some unknown quarter, to have induced
him to go so far. It was very evident that there was a desire creeping into the
Convention, to permit the issue and circulation of certificates of deposit, which
was a banking system of the very worst character. He was astonislied that he
(Mr. Sherwood) should get up and say, that the commerce of the country could not
be carried on without some such circulating medium, when it was known that the
Iowa, New
entire system was being rapidly rooted out in the United States.
with
away
the
entire
banking
system in their
York, and Louisiana, had all done
Constitutions, and he would ask if it was more necessary here than there.
To
give the Convention an idea what the opinion of one of the best and soundest
financiers of the country was upon the subject of the simple issue of certificates of
not from an association or corporate body as a paper currency
deposit
he would
read the argument of Mr. Walker in favor of establishing a branch mint in the

Mr.

said, that as

that all further proceedings be suspended

;

—

—

city of

—

New York

** With a branch mint at New York, the transactions of business would be undisturbed by the
operations of the constitutional treasury. It is true, that even with such a branch there the collection of duties in specie would operate as a check, not upon the issues, but upon the over-issues of
their banks ; a gentle and most useful check, restraining their over-issues, and mitigating if not

which are sure to ensue when the business of the banks, and as a conCredit is useful and most abundant only when
sequence that of the country, is unduly extended.
it is based upon capital and specie and a legitimate business and commerce.
But when it is
stretched beyond those limits, it necessarily produces revulsions, disastrous not only to the parties
involved, but to the commerce and business of the whole country. It is this fatal tendency to overissues, and the too great and dangerous extension of their business, which constitute the greatest
objection to our banking system ; and those banks which are based on a sound capital, and desire
to conduct their business advantageously to themselves and to the country, ought to rejoice that
such others as would transcend these limits are checked and restrained by the demand for coin
created by the specie 'receiving and specie circulating constitutional treasury.
During the year
1847, when more than twenty-four millions of specie were brought into the country, and to a great
extent paid in for duties and loans to the government, had this coin gone into the banks, as under
the old State bank deposite system to a great extent it must^ and have been made the basis of aa
preventing" those revulsions

—
;
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it would have been followed, upon the sudden fall of
the price of our breadstufFs and staples, and the turn of exchange and flow of specie out of the
country, by a revulsion more disastrous than that of 1837. The fall would have been from a greater
inflation to a lower depression, the intensity of the disaster being augmented by the loans and expenses of a foreign war, by the drain of specie to sustain immense armies in foreign countries, by
The public credit under
depreciation of government loans and the fall of the government credit.
that system being inseparably connected with that of the bank as its depositories, the government
having no specie and depending upon their paper, its credit must have fallen with that of the banks,
as happened in 1837, and during the war of 1812; and loans for specie (which were indispensable)
could only have been obtained, as they were during that war, at ruinous discounts amounting to
millions of dollars per annum. Instead of these sacrifices, the public credit was maintained throughout the war, and its stocks sold for high premiums instead of ruinous discounts, the total premium
realized by me for the government being $545,511 39."

inflated currency, far exceeding that of 1836,

—

Mr. BoTTs said that gentlemen must do either one thing or the other they
they could not ride on
could not be on both sides of the fence at the same time
two saddles at once. They must either take the clause of the original section as
a banking clause or as an anti-banking clause. When the matter came up in
Committee of the Whole, the gentleman from Sacramento said there was nothing
Nothing of the
oh, no, nothing at all
like banking contemplated in the section
there
wasn't
a
squinting
that way.
kind was intended it couldn't be so construed
They said, the whole Committee, chairman and all, there wasn't any banking conHe hated all banktemplated; the chairman said so
he knew it; he swore to it.
the Committee hated it.
He (Mr. Botts)
ing, could not bear the very idea
thought the chairman must have forgotten the gentleman from Sacramento.
The
Committee all had such a holy horror of banking that they interposed but very
little objection to the restrictions imposed in the Committee of the Whole
but
now gentlemen were compelled to show their hands, the cloven foot appeared.
He was glad of it there was now a chance of a fair fight. Gentlemen were disposed to come out now openly and say that banking was a very good thing, an excellent thing, and never could do the least possible harm in the world.
He was
afraid the members of the Committee had been imposed upon.
The chairman
had been imposed upon they had taken advantage of his credulity. Good, easy
and he (Mr. Botts) realsoul, he had never dreamed that banking could creep in
He was afraid the chairman had not investigated the matter tholy felt for him.
roughly.
To show how easily the bank monster could come in, he would read the
The first sentence provided that no corporation should be allowed with
section.
banking priviliges. There he was afraid the gentleman had paused but if he
proceeded a little further, he would find that " associations " could be formed
*' associations " which
issue certificates of deposit.
Mr. Botts then continued his argument in opposition to the original section and
in support of the amendment, urging the same points which he had offered in
Committee of the Whole.
Mr. Norton said that he had not intended to say any thing upon the subject
The secbut inasmuch as he had been alluded to, he would say a few words.
the
Select
prohibited
the
reported
from
Committee,
Legislature
from
chartion as
tering corporations for banking purposes, and he had thought that amply sufficient
He was opposed to the banking system enat the time, and he thought so still.
tirely.
There were other sections in the report which declared positively that
there should be no associations for banking purposes.
He opposed the amendment because he then thought the section was strong enough, and he thought so still.
It was necessary to permit the issue of certificates of deposit, and no law could be
made to prevent it it was illegal and unconstitutional. It could no more be done
than could mercantile transactions be restricted the issue of promissory notes
prevented.
Certificates of deposit issued by individuals were already in circulation, and they could not be stopped.
If associations were not allowed to issue certificates by law, private individuals would issue them.
Mr. Jones said that he would not have said a word^if it had not have been said
that this paper circulating medium could not be vestricted
that the people had no
;

—

;

!

;

—

;

;

;

—

;

;

—

—

—
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Such an idea was absurd it could be
right to destroy this great bank humbug.
destroyed it had been, and he hoped it would be annihilated in California.
He
was also glad to see the bank men out. In Committee of the Whole, they had
evinced a holy horror of banks and of paper as a circulating medium
now they
had changed ground and come out boldly, and he would call for the yeas and nays
when the question was taken, that they might be recorded in black and white.
He would ask what was the object of these associations, if not for banking purWould they do nothing more than receive the deposits and take their
poses ?
four or five per cent, for the purpose of keeping it safe, and counting it over and
These associations would be composed of
seeing that it was all right ? No
small men of small means who required a special endorsement for the Legislature, that they were good and responsible men.
They would take the money deposited with them and use it
they would loan it out
they would speculate with
it
they would enrich themselves with its use.
But suppose their speculations
failed, what would become of the poor man, who, after months of hard toil in the
mines, had deposited his little earning in the coffers of the association
Why
the individual stockholders were held responsible, but unfortunately, he would find
that these individuals were not exactly responsible, and that he would lose every
thing.
By the proposed section, unless taken with the amendment, there was not
a single guard against banking. A private individual would be a much more safer
reliance than these specially endorsed associations.
The capitalist needed na
The clause as proposed by the Committee
such special act of the Legislature.
was in its operation the most general, the most infamous clause that was ever
penned and he hoped no gentleman would come out in its favor who was not
ready to say fairly he was in favor of a bank.
Mr. Tefft was in favor of the section as amended, as it was thought that the
original section was not sufficiently strong.
Mr. Halleck had voted tor the original seclion because he had supposed it
strong enough ; but when in Committee of the Whole it was suggested that it was
not strong enough, he had himself proposed the amendment which was adopted,
and the members of the Select Committee generally had voted for it. He merely
made this statement because an imputation had been cast upon the motives of the
Select Committee, in reporting a section which would admit banking.
Mr. LippiTT gave notice that in case the Convention rejected the original section and amendment, he should offer a substitute combining the original section
and the amendment, rejecting the clause which would admit banks.
Mr. Price was opposed to banks and corporations, or associations with banking
He spoke at
privileges, and thought too many restrictions could not be imposed.
some length in support of the section as amended, and concluded by hoping that
the record would be kept free of anything that could be construed into a toleration
of banking.
Mr. WozENCRAFT inquired whether it would be in order to move, before action
on the amendment of the Committee of the Whole, an amendment to the original
section; and being answered by the President in the negative, gave notice that
he should move, after the vote had been taken on the amendment reported by the
Committee of the Whole, to strike out of the original section the words " but associations may be formed, under general laws, for the deposit of gold and silver.'^
Mr. McCarver was in favor of the section as amended.
Mr. Sherwood spoke at some length to show that there was nothing like banking intended, but that it was necessary to have certificates of deposite legalized
and permitted to circulate. He concluded by saying that a false issue had been
That if any
raised, and that an attempt was made to humbug the Convention.
would
be punislisuch frauds as those anticipated were practised, the perpetrators
ed for feWny.
Mr. BoTTs said that he had an indistinct recollection of an institution called the
United States Bank which broke one day, but he did not recollect that Mr. Nicho;

;

!

—

—

—

!

;

:

—
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arrested for felony, nor did he remember that many of our prisons
and penitentiaries were filled with the stockholders and directors of that institution.
The gentleman had said that an attempt was made to humbug the Conven-

las Biddle

was

he thought the Convention would not be humbugged,
Mr. Ellis said his opinion was that the Convention was humbugged, and he
would therefore move the previous question.
The motion was sustained by the Conventon.
Mr. GwiN asked if he could offer an amendment if the present one was adopted.
The Chair decided that it would not be in order.
Mr. GwiN appealed, but after some little discussion withdrew his appeal.
The amendment of the Committee of the Whole was then adopted as follows

tion

;

:

—

Yeas. Messrs. Aram, Botts, Dent, Dimmick, Ellis, Foster, Gilbert, Gwin, Hanks, Hill,
Hoppe, Hobson, Halleck, Hollingsworth, Jones, Larkin, Lippitt, Lippincott, Moore, McCarver,
Ord, Pedrorena, Price, Reid, Sutter, Snyder, Shannon, Stearns, Tefft, Walker, Wozencraft, President.— 32.

—

^

Nats.

— Messrs.

The

question then recurring on the section, as

McDougal, Pico,

Mr. Gwin proposed

to

Vallejo.

amend by

serting in lieu thereof the following

3.

amended

striking out the section, as

amended, and

in-

:

The

Legislature shall have no power to pass any act granting any charter for banking purposes,
by law any person er persons, association or corporation, from making, issuing,
or putting in circulation any bill, check, ticket, certificate, promissory note, or other paper, or the
paper of any bank to circulate as money.

and

shall prohibit

THe Chair

decided that no proposition to amend was in order, as the effect of
the previous question had not been exhausted, but would continue in full force until
the question had been taken on the section, as amended
when, if the section was
rejected, it would be competent for any member to move to introduce any new matter.
Mr. Gwin appealed, contending that he had given notice of his intention to offer
it, previous to the call for the previous question.
He then proceeded to argue the
appeal.
Mr. Shannon rose to a point of order, and called the attention of the President
to the 18th rule.
The President called Mr. Shannon to order, and said he was acquainted with
;

the rule.

The Chair explained its position, and decided that the appeal was debateable.
Mr. Gwin called upon Mr. Botts to say whether he had not stated that he would
withdraw his amendment to allow him (Mr. Gwin) to offer one and whether he
did not understand the Chair to decide that he could offer it after Mr. Bott's resolution had been acted upon.
Mr. Botts said that he did so understand the decision of the Chair.
The Chair stated that when he gave that decision the previous question had
but that since it had been called, Mr. Gwin's amendment was
not been demanded
;

;

not in order.

Mr. Gwin then withdrew his appeal, but again renewed it.
Mr. Sherwood gave notice that if the motion for reconsideration prevailed he

move

should

The

as a substitute for the section, the following

Legislature shall have

no power

to pass

any act granting any charter

for

banking purposes.

The President explained that his statement to Mr. Gwin was made before the
previous question had been moved and sustained, which act of the Convention had
changed the aspect of the proceedings.
yeas and nays being ordered on the appeal, the decision of the Chair was
sustained, by yeas and nays, as follows

entirely

The

:

—Messrs.

Aram, Covarrubias, Dent, Dimmick, Dominguez, Ellis, Hanks, Halleck, Hastings, Larkin, Lippincott, McDougal, Norton, Pedrorena, Pico, Reid, Sutter, Snyder, Sherwood,
Shannon, Stearns, Sansevaine, Teffl, Walker, Wozencraft. 25.
Nats. Messrs. Botts, Brown, Foster, Gilbert, Gwin, Hill, Hoppe, Hollingsworth, Jones,
Yeas.

—

—

Lippitt, Moore,

McCarver, Ord.

—

13.
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The question recurring on the adoption of the section, as amended by the Committee of the Whole, it was, by yeas and nays, decided in the affirmative, as follows :

—

Yeas. Messrs. Aram, Brown, Dent, Dominguez, Foster, Gwin, Hanks, Hoppe, Hobson,
Halleck, Hollingsworth, Jones, Lippincott, Moore, McCarver, McDougal, Ord, Pedrorena, Price,
28.
Reid, Sutter, Snyder, Shannon, Stearns, Sansevaine, TefTt, Walker, President.
Nays. Messrs. Botts, Covarrubias, Crosby, Dimmick, Ellis, Gilbert, Hill, Hastings, Larkin,
14.
Lippitt, Norton, Pico, Sherwood, Wozencraft.

—

—

—

Gwin moved a reconsideration of the vote just taken, and gave notice that
reconsidered he would offer, as a substitute for the section, the amendment which
he had before proposed.
Mr. BoTTs moved an adjournment, but the question was decided in the negative.
The question being taken on the motion to reconsider, it was, by yeas and nays,
decided in the negative, as follows
Mr.

if

:

—
—

Messrs. Botts, Covarrubias, Dimmick, Ellis, Gilbert, Gwin, Hill, Jones, Larkin, LipMoore, McCarver, Norton, Ord, Price, Pico, Sherwood, Wozencraft
18.
Nats. Messrs. Aram, Brown, Crosby, Dent, Dominguez, Foster, Hanks, Hoppe, Hobson,
Halleck, Hastings, Hollingsworth, Lippincott, McDougal, Pedrorena, Reid, Sutter, Snyder, Shannon, Stearns, Sansevaine, Tefft, Walker, President.
24,

Yeas.

pitt,

—

—

The amendments of the Committee of the Whole to the 35th and 36th sections,
were concurred in and those sections were adopted as amended.
The 37th and 38th sections of the report of the Committee on the Constitution
were adopted.
The 39th section, reported by the Committee of the Whole, being under con;

sideration—
Mr. Norton moved

to strike out

of the section the following words

:

" effectually

prohibit free persons of color from immigrating to and settling in this State, and to."
He contended that this clause was contrary to the provisions of the Constitu-

He would read article 4, section 2, of the Constitution of the United States.
(Section read.)
He would next read the definition of the word "citizen," from
Walker's Dictionary, (Definition read.) He would then read the definition of
(Definition read.)
the word " inhabitant."
Under these definitions, all free persons of color were citizens of the place where they dwelt.
This was not the first
time the question of free negroes had arisen in the formation of a Constitution.
It was the same question which had prevented the admission of Missouri into the
Union. They had a similar section in the Constitution, and when Congress admitted her, it was with the express condition that she should strike out this clause.
The Legislature ultimately agreed to do so and after two years delay, she was
admitted into the Union.
He did not wish that any bar to the speedy admission
of California into the Union should exist, and therefore moved the amendment.
Mr. Jones opposed the amendment of Mr. Norton as inoperative, also. The
section as it would stand if amended, would prohibit owners of slaves from bringing them into the country to set them free.
This was already provided for by the
section which prohibited involuntary servitude forever.
The fear was not that
owners of slaves would bring them here to manumit them, but that they would do
this in the Slates and bring them here under bonds of servitude.
He should vote
tion.

;

for the section as

it

stood.

McCarver moved

to amend the amendment of Mr. Norton by striking out
the last clause of the same, from the words "as will," to the words " and to," and
insert the following :

Mr.

The Legislature shall, at its first session, pass such laws as will effectually prohibit free persons
of color from immigrating to and settling in this State, except such as have been previous to immigration hither, entitled to the right of citizenship in any one of the States of the United States, and
to eJQfectually prevent the owners of slaves from bringing them in to this State for the purpose of
setting

them

free.

He contended that this overcame the difficulties which precluded the admission
of Missouri into the Union.
Mr. Norton objected to it as inoperative.
On motion of Mr. Sherwood, the Convention adjourned.
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Prayer by the Rev. Mr. Willey. Journal of yesterday read,
In Convention.
amended, and approved.
Mr. BoTTs offered a resolution to adjourn sine die at ten o'clock, to-morrow
morning. He would mention, among other reasons, that the Spanish gentlemen
had to labor under great difficulty, in consequence of having no interpreter. He
thought the House could get through all the business before it by that time.
The question was taken, and the resolution was rejected.
On motion of Mr. McCarver, the House resumed the consideration of the 39th
section of 4th article, being the section on the prohibition of free negroes.
Mr. McCarver then moved the following amendment to the amendment of
Mr. Norton
The Legislature shall, at its first session, pass such laws as will effectually prohibit free persons
:

of color from immigrating to and settling in the State, and to effectually prevent the owners of slaves
from bringing them to this State for the purpose of setting them free Provided, That nothing in
this Constitution shall be construed to conflict with the provisions of the first clause of the second
section of the fourth article of the Constitution of the United States.
:

Mr.
of the

McCarver said On yesterday evening after I had presented the first clause
article now under consideration, I was shown the proviso which obviated
:

the objections which had been made to the admission of Missouri, and which
enabled her to become a State of the Union. I beg leave to read you the original article as proposed in the Constitution of Missouri, with the proviso which
was subsequently attached to it, (see Constitution of Missouri,) which is almost
identically the same words contained in the prohibition here.
It has been contended by my friend here, (Mr. Norton,) that negroes are citithat a resident is a citizen, and consequently is entitled to all the rights and
;
privileges here enjoyed by citizens of the States generally.
Now, we all know

zens

matter stands there
we are well aware that negroes are not regarded
The great principle in regard to the right of citizens of the United
States, or of any of the States, to make a provision of this kind for their own proand the
tection, has been settled by the action of many of the States themselves
question as to whether negroes are citizens has been fully determined by the decisions of the Courts of the United States.
I hold, sir, that we possess an undeniable right to protect ourselves against this class of population.
If they are
permitted to come here, they will be a burden to us, and a drain from our treasury,
which every citizen of the State will feel in the increased taxation necessary to
provide the means of keeping them in order.
Now, as to the amendment which
the gentleman (Mr. Norton) has offered to the report of the Committee, I wish to
show the utter impracticability of it to carry out the object that the friends of this
measure have in view. It provides against the introduction of negroes here for
the purpose of setting them free
but where are the provisions prohibiting them
being
set
free
the
from
States and brought here free
it allows men who have
by
slaves in the States to set them at liberty on condition of working for so many
years in the mines, and perhaps the negro does not know he is free until he is
on his way here. All the evils that we wish to avoid will be left open, if we
adopt the amendment of the gentleman from San Francisco
but this proposition
which I offer embodies all the principles which caused Missouri to be admitted as
a State of the Union.
If the gentleman's proposition pass, I shall most unquestionably feel myself bound to place this matter directly before the people, so that
they may place it in the Constitution.
I feel this to be a solemn duty imposed upon
me by the instructions of my constituents. I believe it the most popular measure
that can go before the people, and if we cannot pass it here, I wish it to go before
them. I ask the yeas and nays upon that subject. I believe it is a provision
that is absolutely necessary to the success of this Constitution.
It is not proper
to
the
to leave it
want it
Legislature, which may vaccilate upon the subject.

how

this

;

as citizens.

;

;

;

;

We
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go to Congress in the Constitution they will carefully watch its provisions,
and if we here make it the duty of the Legislature to prohibit the emigration of
free negroes, we stop the evil because the prohibition is seen upon the face of the
to

;

Constitution.

Mr. Semple. I merely wish to speak of a few facts in relation to the action
of the older States of the Union on the subject of the admission of persons from
other States.
I was living in Alabama some years ago when a law was passed
by the Legislature requiring that all the free negroes who were not residents in
the State for a certain number of years antecedent to the law, should have a certain time to leave the State, and in the event of their not leaving by that time, they
were liable to be seized upon by any person and sold as slaves. This has been the
practice of a number of other States and although it created in 1820, in Missouri,
some difficulty, yet 1 am decidedly of opinion that since that time it has become
universally conceded, that the States have a right to protect themselves from such
an evil as that class of population. If, by an act of Congress, we are prohibited
from protecting ourselves against free negroes, we will soon be completely overrun by them. Suppose an act was passed in Maryland turning all her negroes
free, and setting them upon the shores of Massachusetts, do you suppose the people of Massachusetts would pay their expenses and sustain them.
By no means,
sir ; it would be most unreasonable
the people could not sustain such a population. Massachusetts would have a right to protect herself against such an evil and
it is a right possessed by every State in the Union.
The right is general, and the
practice has been so frequent that it seems beyond all doubt.
One other remark
in relation to the effect that it would have in California.
I am in favor of introducing this in its most stringent terms, and my reason is this, that I believe our
union with the United States would be worse than useless that it would be a curse
to us, instead of a blessing, if we are to admit every class of people, and have no
If
right to protect ourselves by keeping out such as are inimical to our interests.
we are to be restricted in this right, or any rights that naturally belong to us, then
Congress might just as well say that those negroes shall come to our ballot boxes.
The other States, either in their individual or
It would be quite as constitutional.
confederate capacity, have no rights over the local affairs of this State. For myself,
I would prefer being kept out of the Union to all eternity, rather than acknowledge
such a power on the part of Congress, or admit these herds of free negroes. lam
as anxious to become one of the bright stars of the glorious Union as any gentleman
upon this floor, or in California, or in the United States, but if we are to come in
with a curse upon us, from which we can never be redeemed, from which the
States of the Union have never been able to redeem themselves, and from which
they can never redeem us, I would prefer remaining as we are.
Aye, sir, and I
would take my rifle and defend that right as freely as I did the flag of the United
States when we achieved the right to this Territory.
Mr. Jones. 1 had supposed that this question was fully understood and argued ;
and I certainly should not in my present state of health trouble the House with any
remarks, were it not that I stand upon this floor as a representative of a community
of California which has a right to be heard upon this question
a part of California that is determined to carry this provision into effect.
It is a question of immense importance to the mining districts of California ; it is those districts that
are threatened.
It is not to the South, but it is to these mining districts where
the money is to be made that these persons will go.
There they will enter into
competition with and degrade the white labor of the miners it is they who desire to
speak en this floor. It is useless to say that this question has not been discussed
I, who canvassed my own district, say that it was there disin those districts
cussed, and in all that district I saw but one solitary individual who was not
anxious and determined to carry out such a measure, so far as his own vote was
concerned. Then, as one of the representatives of the districts most prominently
interested, I claim that they shall have the right to vote upon this question, either
;

;

;

;

—

;

;
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It is a question whose importance
seems to be but little appreciated by gentlemen from other districts. I know that
even in the district of San Francisco, perhaps every vote, if it were put in the
Every district is governed by its separate
Constitution, would be cast against it.
that
it
is
interest of gentlemen from San Franacknowledge
to
the
interests.
I
at the lowest possible price*
have
their
should
body
servants
But
cisco that they
of the mining districts, not merely
vital
importance
to
people
the
it is a question of

in the Constitution or as a separate article.

affecting their comfort and convenience, but involving the very foundations of their
They also have a right to have their interests consulted upon this
prosperity.

The question whether it would be politic to introduce this papulation within
our borders and deluge this State with them, was most amply debated in Committee of the Whole and I shall merely recall, as briefly as possible, a few of the
arguments there adduced.
The peculiar position of this country, the vast advantage which labor has here
over capital, will bring laborers from all parts of the world; and we know that in
all parts of the United States there are these free negroes, oppressed, degraded,
despised by society; they will see
vilified at home, with no rights, no privileges
the advantage that they would have in this country; they will muster their little
all and come out here, where ihey can gain ten or twenty times what they can at
home. In the State of New York there are thousands of them and in all the
They will be rushing where labor is profitable. But this
States of the Union.
The danger is, that the citizens of the Southern
is not the greatest danger.
States, whose slaves are gaining nothing, will emancipate them under certain
Slaves are worth from three
contracts of servitude here for one year or more.
to four hundred dollars in Mississippi ; it would be a very good speculation to
bring them here to serve either in the mines, or for a certain time as serv^ants.
know that such is the intention, and that it has been made manifest to memWhy should we
bers of this House by private letters received from the States.
Sir, in the mining districts of
not have the liberty of guarding against this evil?
The labor of the white man brought
this country we want no such competition.
There is noi^
into competition with the labor of the negro is always degraded.
of
intelligent
population
of talent and
respectable
and
class
in
the
mines
men
a
the
pit
men
digging
there
in
with
the
who
spade
and
pick,
would be
education
halls.
to
in
these
Do
sit
you think they would dig with the
amply competent
No, sir, they would leave this country first.
African ?
There is one view in relation to the constitutionality of this question which I
There is nothing in my mind clearer than our conbelieve has not been taken.
There is no provision
stitutional right to put this restriction in our Constitution.
in the Constitution of the United States prohibiting it.
It would be absurd ; it
cannot be. Every State has the right to determine the qualifications of its own
citizens.
By the Constitution of the United States, article 4, section 2, it is provided
that " the citizens of each State shall be entitled to all the privileges and immunities of citizens in the several States."
Now, it is contended by gentlemen on this floor that, because New York, one
of the States of the Union, sees fit to invest with the privileges of citizenship a
class of citizens who, when that article was introduced into the Constitution of the
United States, were not recognized by any of the States, that they are thereby
invested with the rights of citizenship in every State in the United States, and
that every State is bound to acknowledge them with all the privileges and rights
of citizens.
That construction would lead to the most absurd of absurdities. Sir,
when that article was introduced into the Constitution of the United States, there
was not one single State of the Union which endowed the African race with the
rights of citizenship.
The State of New York was then a slave State, and so was
Pennsylvania, and so was New Jersey, and so were nearly all the old thirteen
colonies.
In no one of them was the negro entitled to the privileges of citizenship.
But if that construction be true, it would lead to another absurdity. Supfloor.

;

—

—

We

;

;
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pose, for instance, that the State of Texas should admit negroes to the rights of
does the gentleman say that New York would not have the right to

citizenship

;

prohibit the introduction of these negroes, or remove them from her borders ?
Has
York shall exclude from her boundaries 1
Texas the right to declare what

New

Yet here
Shall Texas interfere with New York or Georgia, or any other State ?
We, in view of the bad character of a certain popula*
is exactly a similar case.
Gentlemen say that we cannot,
tion, attempt to exclude them from our borders.
because the Constitution of New York endows them with the privileges of citizen,
ship, and the Constitution of the United States says that the citizens of each State
in other
shall enjoy the rights and privileges of the citizens of the several States
words, that the Constitution of New York determines the rights of citizenship in
The article in the Constitution of the United States was designed to
California.
protect the citizens of each State in the enjoyment of those fundamental and inhe;

rent rights which

it

guaranties to

all

citizens of the Union.

to interfere with the Jocal political regulations of the

It

was

not designed
was the

If such

States.

meaning of it, every State in the Union has violated the Constitution. The State
of Iowa says that a man may be a Senator at the age of twenty-one
in New
York it is fixed at thirty. The State of Virginia says that no man shall vote unCan a
less he is possessed of certain property; in Illinois this is not the case.
;

any one of these States go
which he possessed in his own Stnte ?

citizen of

into the other States and claim the rights

By no means, sir such a construction of
Constitution
Federal
would
the
destroy our entire system ol State sovereignty.
out
throw
these
remarks
more in the way of suggestion than any thing else,
I
certainly
have
not
time
had
to enter into this question at length.
for I
I will conclude by endeavoring to explain, as far as I remember, the action of Congress in
relation to the Missouri question.
The Constitution of Missouri contains an absolute and unconditional article.
(See Constitution 6f Missouri.)
That article has been in the Constitution of Missouri from the first to the last.
It has never been stricken out.
It is true that, being then a very new question,
and perhaps very little understood in the halls of Congress, some difficulty was
;

What was

the consequence?
They required the Legislaan explanatory act. That was the whole extent and efand upon that action, President
fect of the action of the Missouri Legislature
Madison issued his proclamation to incorporate Missouri as a State of the Union.
The ordinance of the subsequent Convention of the people of the State of Missouri,
They go on and decide about certain
says nothing whatever upon this subject.

made

to this section.

ture of Missouri to pass

;

propositions of the United States in relation to the public lands but they carefully
abstain from annulling that portion of their Constitution.
The Legislature, after
a preamble acknowledging its want of power to do any thing for the State of Missouri, goes on and says, that as Congress requires it, we will do it.
I am not in favor
of putting this clause absolutely in the Constitution, and for this reason I am afraid
that objections will be raised to one article and another article, and putting the
;

;

objections on various grounds together, that a large vote will be brought to bear
against it
some in favor of article one others opposed to it and in favor of arti-

—

—

should be submitted to the people in the form of a separate
article, so that it can be voted upon separately.
If they desire it to be a part of
our fundamental law, the Constitution of the United States says that they shall
have it, and we grant it to them in this Constitution.
Mr. Snyder. It is with a great degree of reluctance, Mr. President, that I
I opbut I feel constrained to make a few remarks.
enter into this discussion
pose the introduction of the negro race as a matter of principle, not from any disI know that the state of affairs here will draw a large number
like to the race.
What are the evils
into
this
country, provided they are not excluded.
of negroes
of
sufficient
and
magnitude
it?
There is one of vast importance
resulting from
one
it
for
moment
would
of
conthe bare contemplation
to swallow up all others
negro
and
white
man
cannot
I have already stated that the
vince any person.

cle two.

I think

it

;

;

a

!
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associate in their labors, particularly in this country^ and the admission of free
want neither
negroes, I consider a greater injury than the admission of slaves.
particular
in
California.
that
dye
Let us make a calculafree men nor slaves of

We

tion about the matter, for the

yankees are a calculating nation, and'they are mak-

What is a neing calculations every day on the other side of the snowy ridge.
say $600.
Well, what
gro worth in Missouri? that is, taking the average value
is the clear profit that a slaveholder in Missouri or Kentucky calculates to derive
from the labor of each able bodied man per year? one hundred and sixty dollars.
Say two hundred. Then the slave will yield two hundred dollars a year from the
time he is sixteen until he is fifty years of age, which will nett the owner $6,800
up to the time that he may be considered useless, to say nothing of sickness or
Then we see that if the owner makes $6,800 from the labor of each slave,
death.
he is doing as much as can be expected in a general way.
Now suppose that the slaveholder will say, " Mose, if you will go with me to
California, I will give you your freedom after working there for four years ;" or I
will give you your freedom now, and have indenture? made for the fulfilment of
the agreement.
Do you suppose, Mr. President, that Mose would object? No,

—

—

never

Now what would the slaveholder make by the operation in three years ? A
working man in the mines by one year's labor will procure $4,000 at least in gold
dust, which at the same rate for four years will be $16,000, leaving the handsome
sum of $9,200, more by one half than what the negro would have paid by working his whole life in Missouri.
And this is accomplished in the short space of four
years.

Do

you suppose that

this will not

be

tried

?

It will, sir,

and depend upon

will find the country flooded with a population of free negroes

—

it,

you

the greatest canot be felt for a

The evil effects of this may
lamity that could befall California.
the door be left open, the evil will come, sooner or later.
I love ease and enjoyment as much as any man, but do you suppose that I would
attempt to sacrifice the interest of California and her people for my own personal
convenience? No, sir, no such narrow and contracted views ever actuated me.
for all.
This is no buncombe, for I ask no favors of any perI go for the people
son or party. If they don't like me, they can draw their line; I will not encroach
upon it. And as far as depending upon political favor, I would sooner depend upon
my rifle in the midst of the wilderness.
It can hardly be worth my while to show the utter incapacity of the free negro
Have the intelligent gento be of any general good, as a community of people.
tlemen of which this Convention is composed, forgotten the negro riot in PhilaHave they forgotten the burning of Penndelphia
in the district of Southwark ?
Where the freest and most unlimited freedom, as
sylvaftia Hall at Philadelphia?
Where the
my Sacramento friend said, was extended to the dusky gentlemen
morning
was
hung
beside
bright
rosy
that
black
midnight!
and
of deep,
picture of
What a contrast! While the staid old puritan was watching the progress of his
favorite scheme of engrafting the snow white rose upon the dark ebony, a cloud
was slumbering below the horizon, and in the stillness of night the pent up wrath
the sky was lit up by the fiery elements at work
within its bosom broke forth
upon the temple of the enthusiast; and in a brief space of time the once magniLong stood its bare and blackened walls
ficent pile was a mass of ruins.
warning to those who tamper with the rights and interests of a generous people.
I need not carry you to San Domingo to look upon another picture, to convince
you of the evils of a large population of free negroes you are all aware of the
And if not convinced, come with me to Jafacts of the history of that country.
maica what is the condition of those people since their emancipation by the
British Government? most miserable in the extreme, and the country ruined.
Their condition since they have been freed has proved the utter impossibility of raising them to the standard of a white man.
number of years, but should

—

—

!

;

—

;

;
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Sacramento district, or even the whole of California, were
oppose me, so long as I thought I was right, and convinced, in my own judgment, of the propriety and justice of my position, I would maintain it, unless in,"
If the people of the

to

structed otherwise.

There seems

Mr. LippiTT.

to

be some division of opinion on the constitutional

It is supposed by some that we are denied
question involved in this proposition.
the right to introduce such a section by the provision of the Constitution of the
United States, which declares that the citizens of each State shall enjoy all the
My opinion is that
privileges and immunities of the citizens of the several States.
the proposed section does not conflict with this clause.
In addition to the reasons
by which I arrive at this conclusion, there is one which I do not think has been
What was the object of the Federal Constitution ? It was to bind
adverted to.
so far as
together the thirteen colonies in one Union to give them one interest
that there should be no conflicts or collisions between the sovereign and independent States.
It was to prevent war between them, which would inevitably occur
if they were distinct republics, in no way connected with each other.
The design
of this section is evidently to carry out that very object.
What is the proper con-

—

—

"The citizens of each State shall be enti.
clause?
and immunities of the citizens in the several States.'*
Certainly this
we must construe it that it was designed to prevent collisions
between the States. To illustrate my meaning, I will suppose that the State of
New York should pass an act levelled against the citizens of Virginia an act to
prevent the citizens of Virginia from coming into that State, would it not be a vioMost certainly it would be a sort of
lation of this compact between the States ?
declaration of war againt the citizens of Virginia, denying them the right to enter
that State.
But I think that if the State of New York finds it necessary for the
peace or comfort or happiness of her citizens, to exclude men of a certain ra?e, without reference to the State that they came from, upon considerations of policy, she
nor does
certainly has the right of a sovereign and independent State to do so
Supshe in carrying this right into effect, violate this clause of the Constitution.
pose the case of a religious sect, or a sect under the color of religion, carrying on
struction to be put

upon

this

tied to all the privileges
;

—

;

;

licentious practices

members

;

it is

New York to exclude all
coming within her borders, no matter of what

clearly the right of the State of

of this licentious sect from

State or States they may be citizens.
The prohibition of this class could not be
considered as being an offence against any particular State, as in the case first
supposed.
It would not be a hostile act towards any one.
So much for the constitutional question.
In regard to the measure^here proposed, I am of opinion, in
the first place, that we have the constitutional right to exclude this class of population ; and in the next place, I am of opinion that it would be on the whole perhaps better that they should be excluded. The two races cannot mix without degradation to the white race.
I think, therefore, looking to the future, and to the
happiness and prosperity of this whole people, that it would be better to exclude
the African race ; and if I were a member of the Legislature, I should vote in favor
of that course.
But, sir, I am opposed to inserting such a provision in the Constitution.
I do not consider it absolutely necessary that it should be here, and the
objections to it in our fundamental law are very great.
It is clearly in the power
of the Legislature coming directly from the people, to make any provision of this
kind.
If the people desire such a provision, they will so instruct their representatives.
They have it in their own hands ; and whenever they deem it expedient
to enact a law of this kind, they will so instruct their representatives.
They can
do it if they please, at the first session of the Legislature. In the two or three
months intervening, certainly no very great harm can come from the delay. But
I shall vote against the section not only on the ground that it is unnecessary, and
had better be left to the direct action of the people themselves, but on the ground
that it may jeopard the acceptance of this Constitution in Congress.
I understand
that a provision of this kind did actually delay the admission of Missouri into the
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in

consequence
If there

that ground.

non-acceptance of her constitution by Congress on
the slightest danger, therefore, of such a detention by-

of the
is

Congress of our admission

into the

Union as a

out of our Constitution.

We

State, I think

may

certainly safer

it

also endanger

and

acceptance
We know there is a difference of opinion and feeling throughout
and I think it very desirable
this Territory among the people upon this subject
under all the circumstances, that nothing should appear in this Constitution which
might, by possibility, prevent its unanimous approval by the people, and its acceptance in Congress.
Mr. H.\stin6s. I give notice that I will introduce the following amendment at
the proper time, as a substitute for the section under consideration :
better to leave
by the people.

it

its

;

Legislature shall pass such laws as may be deemed necessary, either prohibiting the introand emigration of free negroes to this State, or prescribing the conditions upon which the
introduction and emigrat.on of such persons may be allowed.

The

<luction

I shall consequently oppose the amendment now before the House, as it stands.
and I do it, sir, because I
oppose the resolution which I formerly sustained
have heard further from the people of California; not from my own immediate
constituents, but from the people generally.
If the people are opposed to this
measure, and it is likely to meet with any considerable opposition, it seems to me
that the Constitution should not contain any thing ot the kind. When I voted before, I had heard no expression of opinion of my constituents in reference to it.
The question as to the prohibition of slavery v/as unanimous, and the vote in this
House, prohibiting the introduction of slaves was unanimous and the vote will
be unanimous among the people. But in this case we have nothing direct. The
members of the Legislature will come direct from the people, and in the mean
time the question will be agitated.
Each member will know the feeling of his
It appears to me, therefore, that the Legislature is
constituents on this subject.
the only competent power to act understandingly upon it.
If the people desire
At present we are undecided
such laws to be passed, they will pass them.
whether they desire it or not. It may be possible that a majority would prefer
that a gentleman emigrating to this country should be allowed to bring with him
They may entertain different views from this House
his man and maid servant.
on the subject, and since we are not in possession of these views we cannot with
propriety introduce such a clause.
I shall therefore oppose both the amendment
and original resolution and, at the proper time, introduce the substitute which I
I

;

;

;

have just read.
Mr. Steuart.

After the resolution which I had the honor to submit in

Com-

mittee of the WJiole, I deem it necessary to make a few remarks explanatory of
great deal has been said here as
the vote which I shall give upon this question.
and especially in the various
to the views entertained upon this subject at home
The election which took place in San Francisco was during
parts of California.
my absence. I had no opportunity of making my own views known upon the
subject, and certainly very little opportunity of knowing the views of my constitu-

A

because

—

it due to myself, entertaining the opinions that I
bound by the will of his constituents when known
and, sir, upon a question involving principle, if I could beto that representative
lieve that a majority were opposed to it, I would resign rather than, by my vote,
carry that question against their will.
I can say truly that I concur entirely with
the views expressed by the gentleman from San Joaquin (Mr. Jones) and the gentleman from Sacramento (Mr. Hastings) that one universal feeling is entertained in
that upper country
especially among those newly arrived, against the introduction

ents.

I

say

this,

I

do, that every representative

hold
is

;

—

of free negroes.
I shall therefore vote against the reception of the resolution now
presented to the House, and in favor of leaving the whole matter to be acted upon by
the Legislature. I differ materially from the views which have been expressed here
by gentlemen in regard to the rights given to any persons so named as citizens of the
various States. Gentlemen will find that this question has been fullydecided in two,

22

—
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at least, of the

The term

most important States of the Union,

New

York and Pennsylvania,

has been fully defined.
reason
why
another
I
to
the
adoption
of this section.
opposed
But I have
am
all
matters
which
leave
acted
upon
by the Legislature,
can
properly
be
ought to
We
people.
are
going
continually
adding
this
to
the
on
to
instrument when
free
cutting
to
be
it
down.
imitate
of the United
ought
Let
the
Constitution
we
us
We
are
here
in
bringing
every thing that we can possibly force into the
States.
Constitution as an organic law of the State, when we should be omitting every
thing that is not indispensably necessary.
Mr. BoTTs. I should vote for the amendment, because I prefer it to the original resolution, if it would be in my power afterwards to vote against striking out
the whole clause. I consider this a mere matter of policy
an evil that is anticipated. I can see that it is much better that we should leave the people to instruct
the Legislature to take such steps as they should take, than that we should do it
for them.
It will be fully competent for the Legislature to take that action.
I
think instructions to the Legislature come a great deal more appropriately from
the people than from us. It is a right that belongs to the people. These distinctions, as to citizenship, exist throughout the Union.
It has been done by other
Legislatures in the States everywhere.
In South Carolina it has been done. In
New York distinctions have been made between the citizens c(f one State and
another, and declared to be constitutional.
It has been done in the State of Virginia, and, as the gentleman from Sacramento told you before, it has been done in
every State of the tFnion. To the Legislature and to the people I wish to leave itMr. Ellis. I merely wish to state that I intend to oppose both the amendment
and the original resolution; and for this reason, I consider that we have no right
Some members have stated
to place any restriction of the kind in our Constitution.
that they have been instructed by their constituents to advocate such a measure,
I can only say that my
and procure its adoption in this Constitution, if possible.
constituents were perfectly astonished M'hen they heard that such a resolution had
been proposed, and that it was actually adopted in Committee of the Whole.
Having just returned from San Francisco, I know the state of feeling there. The
excitement was general, and the people, without any exception, were decided in
I am of opinion, sir, that in San Francisco,
their opposition to such a measure.
if such a provision is embraced in the Constitution, it will be unanimously rejected.
and in order
I therefore hope that the whole subject will be left to the Legislature
to prevent further waste of time in discussing it, I call for the previous question.
The question, " Shall the main question be now put?" was then taken, and decided in the negative, by ayes 16, noes 22.
The question being on the substitute proposed by Mr. McCarver
Mr. HoppE said In Committee of the Whole, I was in favor of a clause proSince then, upon reflection, I have
hibiting the introduction of free negroes.
completely
upon that subject. Now, to obviate any feeling on
changed my mind
the part of the citizens of California against the Constitution, I think it best to vote
against any amendment, and finally against the adoption of the section, and to leave
They will get their authority
it entirely to the Legislature to decide this matter.
directly from the people ; and if the Constitution, as has been stated, be burdened
with articles which should not be there, if may be rejected. The Legislature will
be more competent to pass such laws as the mass of the people may desire. I shall
therefore vote against the amendment, and finally against the adoption of the article.
The question was then taken on the proposed substitute, and it was rejected, by
yeas 9, nays 33, as follows :
citizen, in the highest courts of those States,

We

—

;

:

—Messrs.
—
Nays. — Messrs.
Yeas.

President.

Brown, Dent, Jones, Lippincott, Moore, McCarver, Shannon, Wozencraft,

9.

Aram,

Botts, Carrillo, Covarrubias, De La Guerra, Dimmick, Dominguez,
Gwin, Hanks, Hill, Hoppe, Hobson, Halleck, Hastings, Hollingsworth,
Larkin, Lipgitt, McDougal, Norton, Ord, Price, Pico, Rodriguez, Reid, Stearns, Sansevaine,
Steuart, Tefil, Vallejo, Vermeule--33,
Ellis, Foster, Gilbert,
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Mr. McDouGAL said
Mr. Norton's

:

I

now

offer the

following

amendment

as a substitute for

:

The

Legislature shall, at its first session, create such laws as will prohibit the introduction into
any negro or mulatto who was previously a slave in any of the United States, or of
any other country, and who is brought here under bonds of indenture and any bond or indenture
given and executed in this State, by any negro or mulatto who was previously a slave, shall
be void.
this State, of

;

simply for the purpose of stopping the emigration to this country of
brought here under these bonds, if we prohibit slavery in this
Unless we adopt such a restriction, thousands of that class will be
country.
brought from the States for the purpose of working in this country under bonds.
Mr. Dent. How is it to be determined whether these persons were formerly
I offer this

slaves

who

will be

slaves or not

?

Mr. BoTTs.

was

I

in

hopes that no more amendments would be offered.

I

think a test vote has been taken as to having any thing upon the subject in the
It is evident that a majority of the House are opposed to inConstitution at all.
troducing any thing of the kind in the Constitution.
Mr. McDouGAL. My object in offering the amendment was to make it known
in the States that there was such a feeling in California.
If it is left to the Legislature to create such laws, the laws cannot get to the States in time to prevent
the slaveholders from bringing iheir slaves here.
I wish to stop them in time.
Mr. Halleck. I wish to know why a difference should be made between a
free negro and one who was formerly a slave.
If you want to keep them out, I
say keep them all out. I am opposed to any such distinction.
The question was then taken on Mr. McDougal's amendment, and it was rejected.

The question being on the amendment offered by Mr. Norton, to strike out a
portion of the section reportedMr. Norton said : For the purpose of having a direct vote on the proposition
of the Committee of the Whole, I withdraw my amendment.
The

question recurring on the adoption of the section as reported by the
mittee of the Whole, it was rejected by yeas 8, nays 31, as follows

Com-

:

—
—

—

Yeas.
Messrs. Carrillo, D^nt, Hill, Larkin, McOarver, McDougal, Wozencratt, President
8.
Nats. Messrs. Aram, Botts, Brown, De La Guerra, Dimmick, Dominguez, Ellis, Foster,
Gilbert, Gwin, Hanks, Hoprpe, Hobson, Halleck, Hastings, Hollingsworth, Jones, Lippitt, Norton, Ord, Price,

Pico, Rodriguez, Reid, Stearns, Sansevaine, Steuart, Tefft, Vallejo,

Vermeule,

Walker— 31.
Mr. Jones.

I

move a reconsideration of that vote

for the

purpose of presenting

that article separately to the people.

Mr. BoTTs.
be done.

I

certainly cannot sustain that motion.

If this question is to

be submitted

I

hope no such thing will
know of a dozen ques-

to the people, I

tions that could just as well be put in a separate article to the people.

Mr. McCarver.

I

can see no impropriety

them

in submitting this question to the

it, and what did the peosay? A majority of twenty thousand said it should be put in the Constitution.
I want the people of California to have all the privileges of the people of Illinois
or any other State in the Union.
Mr. Norton. I am opposed to this reconsideration, for the simple reason that
I want this whole matter submitted to the Legislature.
If the people desire such
a clause, they can so instruct their representatives and then an enactment of the
Legislature can be made.
That will prevent any discussion of this question in
Congress, and the probability of our being thrown out of the Union.
Mr. McCarver. I want to see the yeas and nays upon this question, so that
the people may know who was opposed to allowing this question to be submitted
to them.
Mr. BoTTs. I hope the gentleman will go and tell them that J, for one, was
opposed to it.

people, and leaving

it

to

to decide

it.

Illinois did

ple

;

:
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I think, by the action of the House, we rather reserve the
people than deny them that right.
I do not, for myself, know the
views of the people who sent me here, upon this subject. I think it far better to
leave the exercise of that right to them, than make it imperative upon the Legislature, at its first session, to pass this law.
In regard to the resolution offered as
a suggestion to the people to elect their representatives who will pass such laws,
the quertion will be before the people, and they can express such views as they
please through their representatives.
The question to reconsider was then taken, and it was decided in the negative,
by yeas 10, nays 27, as follows

Mr. Vermeule.

right

to the

:

Yeas.

— Messrs. Aram,

President

—

Brown, Dent,

Gilbert,

Gwin, Jones, McCarver, McDougal, Wozencraft,

10.

— Messrs.

BoUs, Carrillo, Covarrubias, De La Guerra, Dimmick, Dominguez, Ellis,
Hobscn, Halleck, Hastings, Hollingsworth, Larkin, Lippitt, Norton, Price, Pico, Rodriguez, Stearns, Sansevaine, Steuart, Tefft, Vallejo, Vermeule- 27.

Nays.

Foster, Hanks, Hill, Hoppe,

—

Mr. Hastings.

I

now

propose

to

introduce a

new

section

:

The Legislature shall pas= such laws as may be deemed necessary, either prohibiting the introduction and emigration of free negroes to this State, or presenting the conditions upon which the
introduction and emigration of such persons may be allowed.

The
I do not conceive that there has been a test question on this subject.
question involved in this proposition has not come before the House, whether any
law shall be passed either prohibiting or allowing the introduction of free negroes.
I

hold that

it is

Mr. BoTTs.
Resolved^

an entirely
I

That

new

question.

offer the following

amendment

the Legislature shall do just a« they please

on the subject of free negroes.

At the suggestion of a friend I withdraw it; but I really do hope the time of the
House will not be consumed in discussing such propositions as this.
Mr. Hastings. I hope the gentleman will perceive the difference between
directing the Legislature to do what they please, and directing them to pass laws
which they must pass, according to the provisions of this Constitution, if this

amendment

is

adopted.

on the ground that it amounts to nothing.
The question was then taken, and the amendment, of M/. Hastings was i ejected, by yeas 6, nays 27, as follows

Mr. BoTTs.

I shall

vote against

it

:

—

—

Yeas. Messrs. Aram, Brown, Hastings, McDougal, Wozencraft, President. 6.
Nats. Messrs. Botts, Carrillo, Covarrubias, De La Guerra, Dimmick, Dominguez, Ellis,
Gilbert, Gwin, Hanks, Hill, Hobson, Halleck, Hollingsworth, Larkin, Lippitt, Norton, Ord,
27.
Price, Pico, Rodriguez, Stearns, Sansevaine, Steuart, TefFt, Vallejo, Vermeule.

—

—

Mr. Wozencraft. I beg leave, Mr. President, to offer the following resoluan additional section. I have not much expectation, from the present
condition of the House, that it will be adopted but I offer it, nevertheless, for the

tion, as

;

benefit of posterity:

That the Legislature be instructed to enact such laws as shall effectually prevent convicts and
paupers from being thrown into the State from abroad.
.

Mr. BoTTs. No doubt posterity will be very much incensed at me, but I am
It is altogether unnecessary.
opposed to that resolution.
The Legislature will
know what they are about as well as the members of this Convention.
The question was then taken, and the proposed section was rejected.
On motion. Articles HI and IV were then ordered to be engrossed for a third
reading.

Mr. Norton, from the Committee on the CJonstitution, made a report, submitPreamble to the Constitution, which was read and referred to the Commit-

ting a

tee of the

Mr.

Whole.

Gwin

submitted a minority report on the same subject, which

larly disposed of.

was

simi-

:

:
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Mr. NoRiEGO called for the consideration of his motion of yesterday, to reconwhich the first section of Article II, on the " Right of Suffrage "
was adopted and the question being taken on the proposition to reconsider, it
sider the vote by
;

was decided in the affirmative.
The question then recurring on

first section, as amended by
the Committee of the Whole, Mr. De La Gubrra submitted his amendment, as
inserted in yesterday's proceedings, but withdrew the same to enable Mr. Botts
"
to move to amend the original' section, as amended, by inserting the word " white
*' males," and striking out the words " Indians,
before
Africans, and descendants of
Africans;" which amendments of Mr. Botts were adopted.
Mr. De La Guerra then offered, as a further amendment to the section, as
amended, the proviso, merely, of his amendment, as withdrawn.
Mr. Vermeule moved to amend Mr. La Guerra's amendment, by striking out
the same, and inserting in lieu thereof, the following

the adoption of the

Provided, That nothing herein contained shall be construed to prevent the Legislature, by a twothirds concurrent vote, from admitting to the right of suffrage Indians, or the descendants of Indi-

body

ans, in such special cases as such a proportion of the legislative

may deem just and

proper.

The amendment

of Mr. Vermeule was unanimously agreed to, and the section,
amended,
as
was adopted.
On motion, the Article, as amended, was ordered to be engrossed for a *hiid
reading.
On motion, the Convention took a recess until 7 o'clock, P. M.

NIGHT SESSION, 7 o'cLOCK,

P.

M.

V

On motion of Mr. Gwin, Article
of the Constitution, on the "Executive Department," as reported from the Committee of the Whole, was taken up.
The first section was adopted as reported by the Committee on the Constitution.
Mr. Gilbert moved to amend the second section by striking out all after the
word "office" and before the word "and," and inserting therefor, the words "for
two years from the first day of January next ensuing his election."
The amendment was rejected, and the section adopted as reported by the Committee on the Constitution.
Mr. Wozencraft moved to insert, a? an additional section, after the second
section, the following

A

Governor who has served two consecutive terms,

shall be,

and

is

hereby so declared, ineligi-

ble for the third consecutive term.

The yeas and nays being ordered on
negative, as follows

this«proposed section,

it

was decided

in the

:

—
—
—

Yeas. Messrs. Brown, Crosby, Gwin, Hill, Hoppe, Hobson, Hastings, Moore, Ord, Steuart,
Wozencraft.
12.
Nays. Messrs. Aram, Botts, Carillo, Dent, Dimmick, Dominguez, Ellis, Gilbert, Hanks, Halleck, Larkin, Lippincott, McCarverr, McDougal, Norton, Price, Rodriguez, Sherwood, Shannon,
Stearns, Vallejo, Vermuele, Walker, and President. 24.

—

Section 13 being under consideration, as follows:
The Governor shall have power to grant reprieves, commutations, and pardons,

after conviction,

except treason and cases of impeachment, upon such conditions and with such restrictions and limitations as he may think proper, subject to such regulations as may be provided
by law relative to the manner of applying for pardons. Upon conviction for treason, he shall have
power to suspend the execution of the sentence until the case shall be reported to the Legislature,
at its next meeting, when the Legislature shall either pardon or commute the sentence, direct the
execution of the sentence, or grant a further reprieve.
He shall communicate to the Legislature at the beginning of every session every case of reprieve,
commutation, or pardon granted, stating the name of the convict, the crime of which he was convicted, the sentence and its date, and the date of the commutation, pardon, or reprieve.
for all offences

Mr. BoTTs said
With the permission of the Chairman of the Committee, I
would offer an amendment to this section. No objection being made, I propose
"
to amend by striking from this clause the words " commute and commutations
:
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where they occur, so as to leave to the Governor the pardoning power, and take away
from him this more extensive and indefinite one of commutation of sentence. The
law fixes one sentence and the Governor is allowed to commute it to another sentence.
It has been said, and with a great deal of truth, that the power of reprieve
I wish to grant to the Governor the power
is greater than the power of pardon.
pardoning
alone.
of
That power carries with it a degree of responsibility that
compel
him
to interfere with the laws of the land only in those extraordinary
will
cases in which such a power ought to be exercised at all but when you give him
the power of reprieve, or the opportunity of interfering with the decisions of your
courts and the laws of the land, you give him a power that has no limit.
It may be
that he would commute from a greater to a lesser punishment
but you make him
a judge of the lesser punishment you put it in his power to decide what shall be
the lesser punishment, and he may commute it to what the criminal esteems a
greater punishment.
There is a case, as I see by the papers, in Ireland, where
the rebel and patriot Smith O'Brien is condemned to be hung for disputing the
power of the government. The proposition is to commute his sentence to transportation.
He denies the power because he knows this, that the public feeling
will not permit his execution, but public feeling might possibly sanction his transportation.
He finds, sir, that it is the greater power vested in the Crown be
sees what 1 wish you to see, that this power of commutation is a much greater
and larger power than that of pardon. It is one that I am by no means disposed
to grant to the Governor of this State.
I therefore propose to strike out the words
"commute and commutation," in each place in the sentence where they occur.
Mr. Sherwood. I think that the power of reprieve should be with the Governor.
It may be, under some sudden excitement, that a person may be convicted;
afterwards circumstances might be produced and brought before the Governor
which would render proper the exercise of a power of reprieve, until further action should be had.
The question was then taken on Mr. Botts' motion, and it was adopted, by yeas
18, nays 15.
The question recurring on the section, as amended, it was adopted.
Sections 14, 15, 16, and 17 were then adopted as reported.
Mr. Gilbert moved to amend the 18th section- by striking out the words **a
Comptroller."
Mr. Price hoped the amendment would not prevail, for it appeared to him that
it was one of the most important offices enumerated here.
No system of financial
accounts could be kept in the State witljout a Comptroller.
He is the proper
auditing officer, and is essential to the efficient transaction of the financial business of the State.
The question was then taken on the amendment, and it was rejected.
Sections 18 and 19 were then adopted.
Mr. Norton moved to amend section 20ch, by inserting the word "vote" instead of " ballot," which was agreed to ; and the section, as amended, was tlren
;

;

;

;

adopted.

Section 22 being under consideration, as follows

The Governor may suspend from

:

|

Secretary of State, Comptroller, Treasurer, Surveyor General, and Attorney General, during the recess of the Legislature, whenever it shall appear to him that such officer has in any particular violated his duty, and he shall appoint a competent person to discharge the duties of the office during such suspension, and within ten days after
the meeting of the Legislature, or after such suspension
if made during the session, the Governor
shall lay before that body his reasons for such suspension, and the Legislature shall determine by
Joint ballot whether the officer so suspended, shall be removed or restored to office.
22.

office the

'

;

Mr.

GwiN

out.

It is

and I move to strike
said
I am not at all satisfied with that section
an extraordinary power conferred upon the Governor, and when it
was before the Committee, I thought it was too great a power to confer upon the

it

X:TOvernor.

:

;

!

i

—

—

—
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of the gentleman from San Francisco
and
I am authorized to say that this section is so objectionable in its character, that a
motion to strike it out would have been made by the chairman of the Committee
I would like to ask the gentlehimself, if it had not came from another quarter.
man one question I want to know if the case of death, resignation, or inability,
is provided for ?
Mr. Norton. All vacancies can be filled by the Governor. After having examined this matter, I am satisfied that this section gives too much power to the Governor.
The Governor has power to impeach that will cover the whole ground.
The question was then taken on Mr. Gwin's motion, and the 22d section was
stricken out.
was then ordered to be engrossed for a third reading.
Article
On motion of Mr. Norton, Article VI on the Judiciary, was then taken up, and
sections 1, 2, and 3, were adopted as reported.
Section 4 being under consideration, as amended, in Committee of the Whole
The question was taken upon concurring with the Committee in the first amendment, and the amendment of the Committee was concurred in.
The question being on the second amendment
Mr. Norton said I am opposed to that amendment. It was very fully discussed on both sides in Committee of the Whole.
I hold, sir, that the Supreme Court
should have appellate jurisdiction in all cases, and that you cannot, in justice, limit
them to any amount whatever. As was said here in Committee of the Whole,
there are many cases where the amount in controversy may not exceed $25,
where the principal involved is of far greater consequence than though the question involved property to the amount of $20,000.
In all cases in the States, I believe the Supreme Court has jurisdiction whatever may be the amount in controversy.
The question was then taken, and th« report of the Committee was concurred
in ; and the section, as amended, was adopted.
Section 6 being under consideration
Mr. Ord. I move to amend by inserting after the words " issues of," the words
*'
in all cases of law and fact«"
1 would state the object of this amendment, that the most important issues that
would come before the Probate or County Court where issues are carried, would
be issues of law. For instance, some question of law might arise as to which
party would be entitled to the administration of an estate.
That, by the wording
of this article, is left to the county judge. I wish to give the jurisdiction to the
district judge.
Mr. Norton. I think the difficulty in the way of this course would be much
If issues occur, they
greater than the difficulty which the gentleman apprehends.
County
but
the
cannot be tried in the
Court,
must be sent to
District Court for deThe
cision.
Issues of importance are very seldom cast in the Probate Courts.
party, if he is not satisfied with the decision of the Probate Court, has a right to
appeal, and have his case brought up to the District Court.
The question was then taken on Mr. Ord*s amendment, and it was rejected.
The 6th section, as reported, was then adopted.
Sections 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, and 18, were then adopted as

Mr. BoTTs.

I like the proposition

;

;

;

V

:

reported.

On
On

motion, Article VI was then ordered to be engrossed for a third reading.
motion, the House then took up Article VII, on the Militia ; and the first section, as reported, was adopted.

The House

then adjourned.

— —

:
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THURSDAY, OCTOBER

4,

1849.

Prayer by the Rev. Antonio Ramirez. Journal of yesterday
amended, and approved.
Mr. WozENCRAFT, from the Committee on Printing, made a report, which was
read and laid on table.
On motion, the House then resumed the consideration of Article VII on the
In Convention.

read,

Militia.

The 2d

section being under consideration

Mr. NoRTOK said he did not think the section read very smoothly. One word
was left out the word " private." He thought the whole section required amend-

—

ment.

Mr. LippiTT was of opinion that the first section covered the whole ground.
Mr. Steuart moved to strike out the 2d section.
Mr. DiMMicK said that the section, as reported, makes it obligatory on the Legislature to provide for an efficient discipline.
This might be a matter of impossibility for the Legislature.

He hoped it would be stricken out.
any discipline at all was necessary, an

Mr. Sherwood
efficient disciHe would be glad to see the first stricken out,
Mr. McCarver moved to strike out the words stating that the Legislature " may
provide by law ;" he thought the Legislature had a right to do it.
It did not add
any additional force to that right to insert it here.
The question was then taken on the 2d section as reported, and it was stricken
thought

if

pline was.

out.

Mr. WozENCRAFT then offered the following as a
The

substitute,

which was rejected

Legislature shall encourage the organization of independent companies, and
able provision for the same.
2.

make

suit-

Section 3 being under consideration

Mr. Vermeule moved to strike out " appointment by th6 chief of the staff."
the discretionary power provided under this first section, the Legislature
may organize the whole militia into independent volunteer companies. Was it
to be supposed that the individuals composing that corps, would surrender the right

Under

to elect their

own

officers?

Mr. Norton and Mr. Dimmick opposed the motion on the ground of the necessity

of this provision.

I am very far from having made up my mind that it would not
be better that this system of election of any troops, whether militia or regular,
But there is a class of militia officers that must be
should be abolished entirely.
Staff officers must be selected by the chiefs of
appointed by a higher authority.
their staffs. The service could not get along without it. Inasmuch, therefore, as a
certain class of officers must be appointed, and not elected by the men, I do not see
any other way than by retaining the words " appointment by the chief of the staff,"
in this section.
If we were a Legislature forming a law declaring in what way
the officers should be elected, it would be very easy for us to say what officers
should be elected by the men.
Mr. Vermeule. I am perfectly aware that the right is in the legislative body ;
but by this provision, the whole militia system would be nugatory.
Mr. McCarver. I am decidedly opposed to anything like taking away from

Mr. LipPiTT.

the chiefs of the staffs this power of appointment.
I should be glad to see a restriction that the Governor should appoint certain officers. It is dangerous to take
away from the militia the right to elect their own officers.
Mr. McDouGAL. I am certainly in favor of giving the election of a certain
portion of the officers
the company officers
to the people ; but the appointment

—

—

of higher officers of the service ought to be given to the Governor or to the head
have seen in the recent war with Mexico, to our great regret,
of the corps.
where this system has been established cleaving the election of field officers to

We

—

:

345

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

the

men

—we have seen

perform the duties.

I

privates to select their

Mr. BoTTs.

House needs
to preserve

it

that they

hope there

own

officers.

more than

I

I

do upon this subject.

and therefore

lives,

this matter before I give

am

sure there is no member of this
The study of my life has been
is that I want to understand more about
proposed, by any alteration in this sec-

information, and

I rise for

men's

have appointed officers entirely incompetent to
will be no provision leaving the power to the

my

vote.

it

Is

it

from the Legislature that power which it seems to me is here given
how officers of the militia shall be elected ; because if it is so,
provide
them to
There is certainly one proper way or another of electing
I am in favor of it.
I do not prethese officers ; and I think it is for us to provide that proper way.
Nor is it a sufficient answer that the people can fix it
tend to say what it is.
We do not say that a Governor shall be elected as the
through the Legislature.
.people may prescribe.
We are here to fix great fundamenfal principles; we
conceive one of these principles to be that he should be elected by the people.
Sometimes we have usurped the powers of the Legislature, and here, it seems to
me, that we permit the Legislature to usurp our powers. Now, sir, I do not
know what a staff officer is. I think it has been said upon this floor that the
<jrovernor ought to appoint officers.
Certainly that is not the case any where.
What, sir, make a colonel by any dictate of a Governor
Such a power does
not belong to the President of the United States.
And as to this staff officer, he
They have the
is a staff officer made under the United States Government.
largest kind of arrangements there, and one would suppose the best arrangements
for purposes of this sort.
Under this provision your Legislature may prescribe to
the Governor who appoints all officers of whatever grade.
It is evident to my
mind that this is all wrong.
Mr. Shannon. The suggestions thrown out by my friend from San Joaquin
(Mr. Vermeule) in regard to this matter are correct, and I think it absolutely
necessary that we should fix positively what should be the appointing powers of
But, sir, the amendment for striking out the word *' apthe militia of this State.
pointed " will not meet it
and here the experience of New York foresaw this
very matter. If you leave the word as inserted here it will leave the Legislature
the power to place the appointment of all the officers of the militia of the State in
particular hands, or their election to some other hands, or divide that election and
appointment as they see fit. I think we ought to have something here which will
positively point out the source from which these officers derive their authority,
and the section, as contained in the Constitution of the State of New York, is, I
think, the only one, and indicates the only manner in which this can possibly be
remedied. It is in the following words
tion, to take

!

;

Sec. 3.
Militia officers shall be chosen or appointed, as follows: captains, subalterns, and noncommissioned officers shall be chosen by the written votes of their respective companies field officers of regiments and separate batallions, by the written votes of the commissioned officers of the
respective regiments and separate battalions brigadier-generals and brigade inspectors by the field
officers of their respective brigades; major-generals, brigadier-generals, and commanding officers of
;

;

the regiments or separate battalions shall appoint the staff officers to their respective divisions, brigades, regiments, or separate battalions.

Mr. Veemeule then withdrew his original amendment, and offered the following:
Sec 3. Staff officers shall be appointed, and all other commissioned officers shall be elected, in
such manner as the Legislature
Governor.

Mr.

Vermeule

shall,

from time

With regard

to time direct,

and

shall be

commissioned by the

of the State of Califoris concerned, very few
volunteer infantry.
The greater portion will be militia of light-horse. I have
not the slightest doubt that the members of these corps will be jealous of their
right to appoint these inferior officers, and these inferior of their right to appoint
the higher officers.
I think the amendment which I have subntitted will remove
said

:

to the future militia

nia, I think there will be, so far as the volunteer principle

every objection.

—
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Mr. McDouGAL.
will adopt that of

York.

I think

it

great grandfather

hope if the House pass any law upon this subject that they
colleague, (Mr. Shannon,) from the Constitution of
certainly the best and the most complete
particularly as my
I

New

my

is

was born

am

in

New

—

York.

adopting any of the amendments presented, and
the
of
original
it stands.
favor
section
as
in
I think the Legislature will be just
competent
to
election
regulate the
of militia officers as we are.
as
Mr. Vermuele. My own objection to this section, as reported, is that it gives
to the Legislature the power to deprive the members of volunteer corps from electing their own officers.
Perhaps the Legislature may not exercise it, but they will
have the power to do it. They have the power to give that right to the members
of the company, but they also have the power to deny it to them.
In regard to
the election of officers in New York, I know it has been a subject of great complaint.
I know of more than one instance of officers being forced upon the militia who were entirely incompetent to perform the duties of their offices.
Mr. Hill. I would say to the gentleman that he might give the election to the
people at large, throughout the State.
I think myself that the proposition of the
gentleman from Sacramento (Mr. Shannon) is belter than that.
Mr. Ellis. I desire to ascertain how many amendments there are before the
House. I wish to move another, if in order.
Mr. LippiTT. I wish to say a word which I think will be a reply to the objections to the section as it stands, that the Legislature may possibly take away from
the militia the election even of their company officers.
do not provide in the
section against possibility, but probability.
I would submit to the Conventioa
whether it is a power that would be at all likely to be exercised to that extent.
The people appoint the members of the Legislature the very militiamen themselves.
The militia are the body of the citizens. It is not reasonable to suppose
that these members appointed by them will abuse their trust by taking away any
power which should be given to them.
which was sustained.
Mr. Brown moved the previous question
The amendment of Mr. Vermuele was then rejected.
The question recurring on Mr. Shannon's amendment, it was also rejected.
The section as reported was then adopted.
The article on the militia was then engrossed for a third reading.
On motion. Article VIII, on State Debts, was taken up and passed, as reported
by the Committee of the Whole, and ordered to be engrossed for a third reading.
On motion of Mr. Ellis, Article IX, on Education, was then taken up, and the

Mr. Price.

I

opposed

to

We

;

;

first

section

The

was adopted

as reported.
question then being on agreeing to the

amendment of

the

Committee of

Whole, to the second section
Mr. Sherwood said I hope the House will not concur in that amendment of
the Committee striking out the proviso.
I think it ought to be evident to every
one that, after giving all the landed property derived from the Government of the
United States for the purpose of education, and also any per centage upon the sales
of all the public lands belonging to the United States in this State, besides every
other property which the Legislature may from time to time grant, that we should
not now tie ourselves up, and deprive ourselves of the power of making use of this
overplus when the exigences of the State require it.
I think that if the revenue
from this land is larger than is necessary at present for school purposes, it will be
squandered, unless we make provision for its temporary application to the expenses
but if you make your
of the State.
It is true we will have many children here
I trust the
fund unwieldy, you offer inducements to men to put their hands in it.
jimendment of the Commitffee will not be adopted.
Mr. LiPPiTT. I am in favor of striking out the proviso, and of leaving a most
The
munificent fund for the purpose of education, and especially for one reason.
very fact that California offers such a munificent fund for that purpose, will be an

the

:

;

—

:
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inducement to a most valuable class of population to come here families having
children.
This inducement will be still stronger when it is known that, by the provisions of this Constitution, the Legislature cannot encroach upon the fund thus
set apart for educational purposes,
ft will probably be sufficient to give us every
advantage in the way of education. It will make our population a permanent one.
So long as single men only come here without families, it will be a transient
It
population, taking little interest in the progress and prosperity of the country.
is greatly to our interest to have a permanent population, which will identify itself with the prosperity of the State.

Mr. Steuart.

any gentleman to provide for the most libeI cannot consent, looking to the situation of California now, and what it may be in time to come, to tie up all the resources of the State for one special purpose.
This country is peculiarly situated.
A long time must elapse before landed property can be brought into such a position as will subject it to a sufficient tax for the support of the State Government. I
wish to see other means besides loans provided for the support of this Government.
If that proviso is stricken out, I shall be in favor of striking out the words "together
with all the rest of the unsold lands." Considering the great extent of country
over which the placers extend
the extraordinary manner in which nature has
ral

means

I

would go as

far as

of education in California

;

but, sir,

;

scattered her treasures over it the roving character of the operations now carried
on in these mines, I consider it utterly impracticable for a long time, if not impossible, to parcel out that mining country into lots of convenient size for mining ope;

rations.
It would take a long series of years, and the highest of surveyors, and
an immense amount of capital, to carry out and maintain such regulations. I have
drawn up, sir, and intend to offer when permitted, a series of resolutions bringing

that subject before Congress.

believe that Congress, with great propriety, without interfering with any system for the collection of revenue for the support of the
General Government, without infringing upon any constitutional provision, might
very properly give to California that to which she is so justly entitled, and by that
means not only show her generosity to the youngest State sprung into existence,
but without detriment to the other States, or taking away from them any portion
I

of the public revenue which could be properly divided among them.
I read by
way of argument, the following proposition, which I shall offer at the proper time
Resolved, That the Congress of the United States be, and they are hereby respectfully, but earnestly solicited, to give up to the people of California for a series of years, or so long as may be
deemed expedient, all the revenue which may be derived from the renting, leasing, or otherwise
authorized occupation of the gold placers.
Besolved, That in order to secure to the people of California a certain, immediate, and abundant
revenue from the working of the gold mines, it is hereby recommended
1st. That the Congress of the United States throw open for a given time the whole placer country to the thousands who are pouring in by every ocean port, as well as inland communication, requiring by proper enactments, and under regulations to be established by law, every gold seeker to
take out a license or permit for a giv^n and stipulated time, from offices to be established for that
purpose at convenient places, and further requiring every such operative, if not a citizen of the UniThe fee
ted States, to take the oath of allegiance so long as be shall be a resident of California.
or charge for such license or permit not to exceed five dollars per month, and the nett proceeds
arising therefrom, to be paid into the Treasury of California.
2d. That the Congress of the United States establish an essay office at the most suitable place,
where all gold dust intended for exportation shall be assayed, made into ingots or bars, and stamped
with its lay or rate of purity, on payment of a charge not to exceed one per cent.; the holder of any
such ingot, however, to have the right to have the same coined free of further charge, on presentation at any mint of the United States.
The net proceeds or receipts of said office, to be paid into
the Treasury of the State of California.
3d. That the Congress of the United States prohibit by law the exportation of gold dust from
California, under the penalty of forfeiture of one-third to the informer, and the remaining two-thirds
to the State of California.
Resolved, That in the opinion of this Convention, the estJftlishment of a mint at this time in
California, would not be made in time to meet the exigencies of the present and immediate wants
of California, and would be burdened with far more expense than the establishment of an essay
office, while it is believed such stamped ingots would not only answer all the purposes of exchange
and currency, but would be a preferrable article of commerce in all countries of the Pacific, China
seas, and Indian ocean, if not throughout the whole world.

'
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Resolved, That these resolutions be signed by the President and Secretary of this Convention,
and that the Senators and Representatives first elected under the Constitution of the State of Cali-

same before the Congress of the United States,
tion of the measures therein proposed.

fornia, be requested to lay the

I

propose,

if

the proviso

striking out these words

:

is

and urge

the adop-

stricken out of this article, to amend the section by
the word " purposes " to the words " the rents,"
" other " in the succeeding portion of the proviso.

all after

and also the word
Mr. Sherwood. I desire to offer an amendment. To insert after the word
" legislative," " by a vole of two-thirds," so that the fund shall never be diverted
from school purposes, except by a two-thirds vote of the Legislature.
Mr. McCarver. I entertain the same views upon this subject that the gentleman from San Francisco (Mr. Lippitt) does, as to the propriety of collecting together for the State of California a large fund for educational purposes
and I
never expect to live to see the time when that fund will be too large. As to the
gentleman's proposition (Mr. Steuart's) in regard to the public lands, it is a matter well worthy of consideration.
I hope it may go before the Committee of the
Whole, and there receive proper examination. My colleague from Sacramento,
(Mr. Sherwood,) frequently refers to what New York has done. I hope he will
not consider it an encroachment, if I refer him to what the State of Iowa has done.
She has nobly appropriated all this fund for the purpose of education and if New
York had a fund for education such as Iowa, I have no doubt she would as nobly
appropriate for the same purpose.
I can see no w^ay in which it can be appropriated more beneficially to California.
Mr. Halleck. I would say to the gentleman that New York has done what
Iowa has done. She stated in her Constitution that that fund should be inviolably
appropriated to school purposes.
No Legislature can touch it in any manner
whatever.
Mr. GwiN. I think it proper to state why I shall vote for striking out the proI originally agreed to its introduction, but my colleague (Mr. Lippitt) gave
viso.
inclusive,

;

;

very sufficient reasons why it should not be introduced. I agree with him that
nothing can add so much to the permanent settlement and prosperity of this country as the establishment of a munificent school fund
and this, I trust, will prove
We have the
to be one of the most munificent school funds known to the world.
privilege, whenever we become a State, of taking five hundred thousand acres of
land out of any of the public domain within the State.
As a matter of course we
will select the best from the gold mines.
The plan that has been proposed by my
colleague, (Mr. Steuart,) requires very great consideration.
I shall not allude to
it further than this.
If you take the five hundred thousand acres appropriated by
Congress, it is an uncertain fund, which may fall upon bad land as well as good.
Some of them may be covered by private land claims. Hence it is very important
for us to have something over and above the school sections and the five per cent,
that the gentleman alludes to.
If we do this, we shall have to agree not to tax
the land sold for five years.
In a great many new States the 16th section has
created a very small fund, but this plan will produce a splendid fund.
I believe
the people would rather be taxed than have this fund infringed upon to support the
government. If we insert this, it will create a permanent population, and I hope
the proviso will be stricken out.
Mr. Steuart. I had intended to have called the attention of the gentleman
particularly to the situation of California, and to the absolute necessity that will be
imposed upon Congress to adopt some other system of surveying and locating public lands in California, than has hitherto been adopted in the Territories of the
United States. I think that every gentleman who has been through any portion
of California, and who is at all acquainted with its topographical character, will
concur in opinion with me that it would not only take a very long period of time for
any number of surveyors to locate and mark the boundaries, as is done in the territories, by townships and sections.
In the territory of California there is scarcely
;
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a plain, independent of the mountain regions, that is not divided and cut up in various ways by streams and rivers, and a large portion of the year by an immense
overlay of water.
This, of itself, would render this survey exceedingly onerous,
and require a great length of time and it would be the greatest injustice that
could possibly be done to an individual offering to buy these lands not to give him
an opportunity of seeing the character of the land that he has to purchase. The
Congress of the United States, seeing the necessity of the case, will adopt some
particular mode of locating and parcelling out the lands of California.
I concur
entirely with my colleague from San Francisco, (Mr. Gwin,) in regard to the five
hundred thousand acres of land granted by Congress for the purpose of education.
But I beg gentlemen to consider for a moment the position in which we are placed,
and in their desire to do a great and magnanimous act, to show the whole world
a most munificent fund, and make California a mark and model of the times, I hope
they will not go so far beyond discretion as to rob themselves of the power of providing the ways and means for the support of the government.
Mr. Semple. I have taken a good deal of interest in this donation as connected with the subject of education. Now, in regard to the proposed amendment, what
is it you propose to do?
To give them, as the gentleman from San Francisco
(Mr. Gwin) observed, a very uncertain and unlimited fund. The State of California will be sufficiently capable of sustaining her political institutions
and whenever you take away any portion of this school fund, or place it within the power
of the Legislature, I would feel more secure if two-thirds of all the members were
to appropriate it.
Will any gentleman pretend to say that there ever has been
too large a fund collected in any State for the purpose of education.
I desire to
record my vote against touching this fund for any other than its legitimate purpose.
When gentleman tell us we shall not be able to raise funds to support the civil
organization of the government, it is assuming what I deem altogether improbable.
I hope, then, that every item mentioned in the proviso will be stricken out,
I shall not detain the House upon the subject.
I enter my protest against toucha
single
dollar
of
that
ing
fund.
Mr. McDouGAL moved a call of the House, but after some conversation, he
;

;

withdrew the motion.
Mr. Sherwood. I am as fully in favor as the gentleman from Sonoma, (Mr.
Semple,) or any other gentleman, of a large school fund, and in favor of appropriating it exclusively to school purposes, except where the necessity of applying
any surplus temporarily to the exigencies of the State is so obvious as to be deIt is under the supposition
monstrated by a two-thirds vote of the Legislature.
that this 500,000 acres, or a portion of it, may be located in the mining districts,
and that from these lands, so located, a large revenue may be derived, which
properly should go to defray the expenses of the government, that I think this
proviso should stand.
It is proposed by some that the miner, who is guarantied
in his rights by the State Government, should pay a poll tax.
That is uncertain.
We cannot tell what the Legislature may do whether they may not impose a
poll tax as the entire tax, or the rent of a portion of these lands, or they may impose
a certain per centage on the amount of gold extracted. It is a matter for future
legislation.
But I say that if you do collect one or the other of these taxes from
the profit which the miner derives from the mines, and then appropriate it to
the support of schools, it is making an unequal tax.
You would make the whole
burden of the expenses of the civil government fall upon the landholders, for you
cannot impose a double tax on the people of the mining districts. It is not just or
equitable. Our position is different from that of any other country.
Miners have
a separate occupation
they will form two-thirds, perhaps, of the whole population.
It is not to be expected that they are to pay no part of the expenses of the
government. They require no capital. A man with his own hands in the mines
has a capital worth more to him than in the old States he would have with twentyfive thousand dollars capital.
You have given him a capital in the material which
;

;
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makes his labor productive, and of course there must be some return. There is
no indisposition on the part of the miner to pay a tax to support the government,
but if these lands are so located, we have tied up that whole source of revenue,
I am in favor, if these lands
so that it shall all go for the purposes of education.
are so located, of giving the Legislature the power, by a two-thirds vote, of appropriating a portion of the proceeds to the support of the civil government. The
power to appropriate the rents from the unsold
be that we shall have a further grant from Congress
that that
that it may give to the State all the lands
grant may cover this mineral region
upon the rivers whei-e the mines are worked. In that case the rents should be
appropriated to the support of the State government, but as we do not now know
whether it will be embraced in the 500,000 acres of land, or bestowed as a sepaWe expect more, and I think we shall get
rate grant, we should embrace both.
more but we have to ask a body where we have not the power to control, and it
is not a matter of certainty that our expectations will be realized.
Mr. BoTTs. I will not, Mr. President, travel over the ground that has been
occupied by gentlemen on the same side with myself They have, I think, most
conclusively shown the value and benefit that California will derive from devoting
What, 1 would ask you, is the great
this munificent fund to educational purposes.
objection to California, at home
I mean that permanent and valuable sort of
I believe there is but one, and that is the want
emigration that you want here ?
And remember this, sir; in bringing here this
of the opportunity of education.
class of emigration, you bring additional sources of national wealth and national
taxation.
Muscular labor creates wealth, and wealth affords the subject of taxaand this provision increases the muscular strength of California, and not
tion
Therefore, I say, so far from depriving Callonly that but the mental strength.
fornia of a source of taxation it gives her an additional source.
I shall now advert to but a single argument that has been urged upon this floor, and that is in
favor of the amendment.
And here I wish to enter my objection against the use
of the two-thirds vote of the Legislature whenever it can be avoided.
I hold, sir,
either that this is a proper subject of taxation by this Convention or by the Legislature.
If it is proper that the people should act upon it at all through the
Legislature, they should be permitted to decide it by the democratic principle of
proviso also gives the Legislature
lands.

It

may

;

;

;

—

;

a majority.
I think this proposition is the most objectionable of the three.
Whom do you propose to leave this matter to? Two-thirds of the Legislature.
Where does this new rule come from ? The people are willing to enter into a
government upon certain conditions, and these conditions they send us here to
torra, and I believe it will meet with their approbation that one of the conditions
upon which they enter shall be that a munificent fund shall be devoted to the subthat they will trammel tiiemselves so far as that is concerned ;
ject of education
but, sir, if they do not trammel themselves t^ey will desire, I believe, to remain
untrammeled, to decide the question for themselves by a vote of the majority. I
object upon general principles to the two-third system, and I do not think this is
one of the cases that form an exception to the general rule. The striking out of
this proviso occurred upon a motion of my own in Committee of the Whole, and
lam proud of it. I am proud that this attempt to enable the Legislature to divert
this fund from this purpose was thwarted in Committee of the Whole ; and I
should be sorry and individually mortified if this House should refuse to sustain
the action of the Committee.
I wish I had the physical ability to discuss this
question properly, but at present I feel so exhausted that I must here conclude my
remarks. The amendment of the gentleman from San Francisco (Mr. Steuart) I
do not comprehend, and therefore will not say a word upon it.
Mr. Halleck. I think the question, without any reference to the mineral lands,
comes down to this point. Whether we shall allow our Legislature to interfere
with the lands set apart for educational purposes.
In all the Constitutions, I find
that all the States provide that these lands shall not be used for any other purpose.
;
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we

think the proviso should be rejected, and that this fund should
fund will not be wanted, in all probability, for the support
of the government after a few years, and in the meantime, it will most likely be
used unless we strike out this proviso ; and that is the time we want it most for
Shall

be

left

do

it?

I

The

inviolate.

It is known to the members of this House
the purpose of education in California.
that families in California now who wish to educate their children, are obliged to
that there are no schools here
send them to the United States, or Chili, or Peru
;

make as large a fund as we
include this proviso, that fund will not be apknow well that there will be a difficulty

suited to the higher branches of education.

can and as soon as possible.

If we

Let us

We

propriated to purposes of education.
supporting the government for two or three years, and there is no doubt that
there can be a vote got up in the Legislature to devote this fund to other than the
legitimate purpose.
know from what we have seen in this Convention, that
if we place at the disposition of the new government, moneys more than sufficient
Instead of having an economifor her support, that it will be used very lavishly.
cal government, we will have a most expensive one.
Let us be careful not to
produce that result. Suppose we place at the disposition of the Legislature these
lands, and this fund, and also the civil fund, or what remains of it, and let us, if
possible, get a further appropriation from Congress to support this government,
what will be the result ? Extravagance and bankruptcy. Let us lay the foundation here for an economical government
and if the new government is obliged
to support itself by raising a fund out of the pockets of the people, it will be an
economical government. They cannot get it from the General Government, or
if they do, they will not get any too much.
But if you place every source of revenue in the hands of the Legislature, the result will be extravagance and bankruptcy.
Mr. HoppE. I think our object should be to provide a fund sufficient for the
education of every child in California.
In order to get that fund, and have it appropriated to its legitimate purpose, it is necessary that we should secure it by constitutional provision.
If we, in this Constitution, sat that the five hundred thousand acres of land set apart by the Congress of the United States for educational
purposes, shall be given, or the interest arising therefrom, for the benefit of common schools, and then place it in the hands of the Legislature to use it for other
purposes, I think we go entirely too far, and violate the trust reposed in us.
I am
decidedly in favor of the report of the Committee of the Whole.
The fund that
will be created by the donation of that land for school purposes will be a munificent one, and the system that will be established under it, will be such as to draw
the attention of every part of the world to this State
especially that intelligent
and permanent character of population which will add wealth to our country and
stability to our institutions
those who have families, and who contemplate settling
in California.
The first question that every person in the States who desires emigrating to California with his family asks, is, what provision is there there for
schools he desires that his rising family shall be educated
he looks at the Constitution of California and sees that there is one of the most magnificent school
funds that any State can boast of.
The inducements for the emigration of this
class of population will therefore be very great.
Every person will see upon the
face of the Constitution that means of education are most liberally provided, and
that California is one of the most desirable States in the Union in this respect, as
well as in others
that they can have their children as well educated here as in
in

We

;

—

—

;

;

;

Europe.

The consequence

will be, that in place of the husband coming here to
dig gold for his family and carry it home, he will not leave them, but will bring
them here to reside in this country permanently, having assurance that he can
have his children, however numerous, educated free of charge. It has been stated
here that these school lands might be located in the mines.
Now, sir, I do not
believe they will.
Our Government has always reserved the mineral lands, and
we have every reason to believe that the mineral lands of California will also be
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But admitting that the five hundred thousand acres of land would be
reserved.
located in the mineral districts, covering the best lands we have, it would create a
still greater revenue ; and if we have more than we desire for educational purposesj
we can loan it to the State for other purposes. But, sir, never let it be put in the
hands of the Legislature.

You know

not

who may

constitute that Legislature.

be constituted of men who are regardless of education; who are not sensi*
ble of the great advantages that must arise from an enlightened state of society,
and the increased wealth and stability that must result from encouraging the emigration of families.
Mr. BoTTs. If I was sure the amendment was not likely to pass, I would not
but I wish to show you that it is wholly inconsistent with the
say another word
provision
as much so as ihe proviso itself
In the first part of the section yoo
say that the proceeds of all lands that may be granted by the United States to this
State, for the support of schools, &;c., shall be inviolably appropriated to that object ; and the proviso says that the Legislature may appropriate to other purposes,
if the exigencies of the State require it, the revenue derived from these lands.
The amendment says that the rents and profits of all unsold lands may be approThe original section says *' and also such per centage
priated to other purposes.
granted
by Congress on the sale of public lands in this State shall be
as may be
and remain a perpetual fund, the interest of which, together with all the rents of
ihe unsold lands, and such other means as the Legislature may provide," &;c. Do
you not see, sir, that this is a manifest contradiction that the proviso is as objecIt

may

—

;

:

—

tionable after it is amended as before.
The amendment is entirely inconsistent
with the section, as much so as the proviso in its original form.
Mr. GwiN. I am in favor of striking out the whole proviso.

Mr. Steuart. I regret exceedingly that I have been misunderstood in the fewremarks that I offered to this House, and I now rise for a word of explanation. I
said before that I would go as far as any gentleman on this floor, to extend the
benefits of education to the people of California, but I am adverse to tying up all
the revenues of this State to one special purpose, however praiseworthy that purI read, by way of argument, what I shall propose as a
pose may be in itself.
source of revenue, which might be provided by the Congress of the United States,
I endeavored to show the difficulty which this
for the support of the government.
and inasmuch as
State would be under in supporting her government by taxation
you have created a government which exceeds in expense that of any other State
in the Union, from the number of officers, the salaries, &c., an expense which
will be a burden to the people of California, I think it very desirable that we
should take a,dvantage of every legitimate source of revenue to provide for it.
Whatever the views of gentlemen may be upon this subject, from what little examination I have made of the gold region, I am clearly of opinion that in less than
two years from this time every bar upon every river now worked will be entirely
exhausted and unless great discoveries should be made, I believe that the gold
The amendment
will not be so inexhaustible as some gentlemen have supposed.
which I proposed was intended to give full sway and scope to the Legislature, to
provide by all constitutional means lor the support of education
and in amending
the proviso as I proposed, I merely wish to be able to bring in the proposition
which I had the honor to submit to the House, and which I trust will be granted
by Congress. I merely wish to provide that whatever revenue shall be derived
from the mineral lands, or lands leased, rented, or given for a specified period, and
not, as the gentleman from San Francisco (Mr. Gwin) argued, for an indefinite
period, that all lands derived from that special purpose should go for the mitigation
I believe that the fund to be derived from the
of the burden upon your citizens.
appropriation of lands granted by Congress for the support of schools will be ambut at the same time, if there is
ple and sufficient for the purpose of education
anything remaining over and above, I propose that it shall be used to defray the
necessary expenses of the government that the revenue arising from the fund
;

;

;

;

;
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I propose to create by the granting of these mineral lands for a specified
period to the people of California, may be appropriated by the Legislature to the
I am perfectly willing to leave it to the Leexpenses of our State Government,
No man
gislature, not having such a distrust of that body as some gentlemen.
in California will go more zealously for the support of any measure for the purpose
of education than myself.
Mr. McDouGAL. The matter under consideration is one so important that I
scarcely believe myself capable of giving any views that will enlighten members
The subject of education is one which has engrossed the minds of
of this body.
When this matter was
our own country and of the world for many years past.
up in Committee of the Whole, I voted to strike out the proviso which was attached to the original report, and I am still in favor of keeping that proviso out, or any
amendment to it. I believe, as it is now reported by the Committee of the Whole,
it ^ the best thing we can adopt.
I care not how great that fund may be, it is
If we make a divisour duty to appropriate it for the support of common schools.
ion of this splendid fund, vi^e give the power to the Legislature to do just what they
please with it ; they may say that the people will not object to whatever they think
proper to do.
In some States they have been so profligate that the people have
raised a protest against their action.
The people, s^'r, are willing to be taxed for
an economical support of government. I do not wish any power of this kind to
be given to the Legislature.
can create no fund too large for the purpose of
education.
my
old
I call upon
bachelor friends to support this if they want wives,
for it will introduce families into this country.
Mr. Vermeule. I simply rise for the purpose of making a brief explanation in
regard to my vote.
The great principle which this provision of your Constitution
embodies, seems to be assented to by the great majority of this House ; the great
advantages, nay, the absolute necessity, of a well based system of school education.
It is admitted that such a system is the only platform upon which can be
planted the great cause of progressive freedom.
There is no necessity for declaiming on this floor with regard to it
all must assent to it.
I believe the only difficulty in our way now is, whether the great landed interest of this State shall be devoted to the cause of general education, or whether a part thereof shall be devoted
to the necessities of the State.
I shall give my vote against the proviso, and in
favor of retaining this fund for the cause of education
but lest the majority of the
House might decide otherwise, then, notwithstanding the objections made by the
gentleman from Monterey (Mr. Botts) to the general application of the two-thirds
rule, I certainly shall vote for the retention of that feature in the proviso; that the
exigencies when it would be proper to divert a portion of this fund from the purposes of education, should not be decided by a mere log-rolling majority.
Such
we know to be a frequent thing. If the cause of education be so important ; if
we, who are all united as to the necessity of such a system here, agree unanimously that it is of incalculable importance, we should certainly put it out of the
power of the Legislatare to divert it from its legitimate object. I am proud, sir,
to be a member of this body when I see the general disposition to stamp upon the
Constitution of California this feature which will make it a mark for the admiration of the civilized wotld, to provide the mean^ of education for the present and
for the generations yet to come.
Mr. Steuart desired to amend his amendment by introducing the word
"mineral" before the word "lands."
Mr. BoTTs hoped he would not be allowed to do so, as there would be another

whicli

We

;

;

debate on this subject.

Mr. Steuart said

it

was

the

first

time such an act of courtesy had been refused

in a pa,rliamentary body.

it

The question was taken on granting permission
was decided in the affiirmative.
23

to

make

the amendment, and

—

.

:
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The question was taken on Mr.
5,

nays 31, as follows

— Messrs.
— Messrs.

Steuart's

amendment, and

it

was

by yeRS

rejected,

:

—

Hobson, Sherwood, Steuart, Wozencraft 5.
Brown, Covarrubias, Dimmick, Dominguez, Foster, Gwin,
Hanks, Hill, Hoppe, Halieck, Hollingsworth, Larkin, Lippitt, Lippincott, McCarver, McDougal,
Norton, Onl, Price, Pico, Reid, Sutter, Snyder, Stearns, Sansevaine, Tefft, Vermeule, Walker,

Yeas.

Nats

President

—3

Gilbert,

Aram,

Botts,

1

The question being next on the
two-thirds vote "

amendment

of Mr. Sherwood, to insert

'•

by a

Mr. McDougal said I regard this as one of the most arbitrary, despotic, and
anti-republican clauses ever adopted by a free people ; and I desire that we shall
put down in black and white those who are in favor of such a rule which violates
all the rights and principles of an American freeman.
:

The

question

was then taken on

the

amendment, and

it

was

rejected,

by yeas

10, nays 27, as follows

— Messrs. Brown, Gilbert, Gwin, Halieck,
Norton, Ord, Sherwood, Steuart— 10.
— Messrs. Aram, Botts, Covarrubias, Dimmick, Dominguez, Foster, Hanks,
Hoppe,
Hobson, Hastings, Hollingsworth, Larkin, Lippincott, McCarver, McDougal, Price, Reid, Sutter,
Snyder, Stearns, Sansevaine, Tefft, Vermeule, Walker, Wozencraft, President. — 27.
Yeas.

Lippitt,

Nats.

Hill,

The question was then taken on striking out the proviso, and
the affirmative, by yeas 26, nays 10, as follows :

—Messrs. Aram,

it

was decided

in

Brown, Covarrubias, Gwin, Hanks, Hill, Hoppe, Halieck, HastMcCarver, McDougal, Ord, Price, Reid, Sutter,
26.
Stearns, Sansevaine, Tefft, Vermeule, Walker, President
Nats. Messrs. Dimmick, Dominguez, Foster, Gilbert,* Hobson, Norton, Pico, Sherwood,
Yeas.

Botts,

ings, Hollingsworth, liarkin, Lippitt, Lippincott,

—

Wozencraft.

—

—

14.

section, as amended by the Committee of the W^hole,
motion, the House took a recess of one hour.

The 2d

On

was then adopted.

AFTERNOON SESSION, HALF-PAST 3 o'cLOCK.

On

motion, the consideration of Article IX, on Education,

was resumed, and

sections three and four adopted as reported.
The article was then, on motion, ordered to be passed for a third reading.
On motion. Article X, on Amendments to the Constitution, was then taken up.
Mr. Jones moved to amend the first section by striking out the words " twoFor the reasons of this motion, he would
thirds " and inserting " a majority."
refer

members present

Mr. Lippitt.
two-thirds rule

is

to the action of the

Baltimore Convention in 1844.

a very proper check against hasty action.
very necessary on such a subject as this.
I

think this

is

The

Mr. McDougal. There certainly can be no premature action. If a majority
of the Legislature propose any amendment to the Constitution, it has to be subIt is three months before the people.
The people come
mitted to the people.
up to the polls after that consideration, and vote directly on the amendment.
Mr. Norton. I am opposed to striking out the words "two-thirds." In
amending the Constitution every step should be well guarded, and nothing should
be done hastily, or under the fluctuating influences of political excitement.
Mr. Jones. I hope I will be allowed to say a few words. I think there are
sufficient guards upon the people in this section, without the adoption of the twoule.
third
An amendment is to be proposed and passed through two separate
u.es,
and must meet with the assent of a majority of both Houses ; not of
Legi'
present,
but of the members elected.
It must then be published three
;m
a qu
previous
election
That Legislature
of the next Legislature,
monih' next
to the
again
upon
same
again
proposition, and it must
receive the assent
this
muM (>ass
of
think
the
this
Legislature.
proposition is
Now, sir, I do not
of twii-thirds
I think the true democratic rule is
democratic, I do not think it is republican.
In all States of the Union you will find no restric*
that the majority shall rule.
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you have two separate Legislatures to
but the last Legislature must pass it by a two-thirds vote.
If gentlemen preach that up as democratic or republican doctrine, I must say I do not
know what the doctrine is. If they preach it up as a specimen of liberal princiSir, the majority, under proper restrictions,
ples, I know not what liberality is.
If the majority are dissatisfied with their Constitushould have the right to rule.

tions so stringent as these, for not only do

pass upon

tion, let

it,

them, as they

two legislatures

;

let

may deem

fit,

alter

and amend

them be chosen from

the

it.

bosom of

Put your restrictions of
the people, and let the

majority of the people three separate times, and three separate years, decide that
but do not say that one-third of a political party shall tell the
it can be done;
shall and shall not do.
they
what
majority
hope
I
the amendment will prevail, for if the majority can first
Mr. Crosby.
create a Constitution, the same majority most certainly should have the right to

change it.
Mr. LiPPiTT. That is just the difference between the Constitution, or fundamental law of the land, and an ordinary law of the Legislature. Let the will of
a majority of the people always make and unmake laws they are changing from
year to year; but do not let these changes these transient changes, which are
brought about by politicians for party purposes, party majorities in favor of a paraffect your fundamental law.
ticular measure
It would greatly militate against
the permanent prosperity of the people.
The laws of the State can be repealed
at any time if they work badly; but if an alteration made in your Constitution is
Whether it be democratic,
found to work badly, it will take years to correct it.
or republican, or otherwise, I would not leave it to the mere transient majority of
the people
I would not leave the future interests of the whole people dependent
upon that majority.
Mr. Price. I hope this amendment will prevail. I can see no reason why
we should allow two-thirds of the Legislature to say whether the people should
By the section as drawn up, we refer back a
alter or amend their Constitution.
resolution which is passed by one Legislature, and after a publication of that
resolution three months before the meeting of a new^ Legislature, we require a
two-thirds vote to pass it, and after it is passed the Constitution is not even then
amended, but the amendment is at last referred to the people. This very clause
is copied nearly verbatim from the proviso of the Constitution of New York, which

—

;

—

;

requires only a majority.
Mr. Halleck. It is copied verbatim from the Constitution of Michigan.
Mr. Price. But New York is as good authority as Michigan, or Virginia, or
any other State.
Mr. BoTTs. I should not say a word on this subject, but if I am compelled to
vote I want to talk about it till I comprehend it.
If 1 understand the proposition
it is to enable the majority of the people to alter the Constitution.
Yes, sir; I
am now in earnest; it is to permit the majority of the people to make a ConstiWho is making this Constitution ? Two-thirds? Who is going to tell
tution.
the majority of the people that they shall not make a Constitution, when it is a

Can it be done by any other than the majority
majority here that is speaking?
Shall the majority making a Constitution say that
of the people themselves?
another majority shall not make a Constitution? The whole question is, who
shall make Constitutions when Constitutions are to be made, a majority or a minority? I think one of the greatest errors of the day is the popular one expressed
by my friend from San Francisco (Mr. Lippitt) that Constitutions are not to be
lightly altered.
Sir, the progress of improvement has altered every where, and
in nothing more than political liberty; and nothing is more desirable than that
the people should have the liberty to amend their written Constitution according
to the progressive improvement under the science of political liberty. I wish, sir,
that more of these restraints were taken off; that the people may have the facility
of putting it down in black and white, and making it a law of the land. I put this
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case to you, for the sake of convenience. I will suppose that the inhabitants of
the State consist of no more than one hundred thousand.
You have a Constitution that was ntiade by thirty thousand, and seventy thousand desire to repeal it
to unmake it and make another Constitution, because of the new lights they have
Do you tell me that thirty thousand can do it and seventy thousand
received.
cannot ? Is the voice of thirty thousand to be omnipotent ? When government
is to be started it is to be done by thirty thousand, in opposition to the will of
seventy thousand
and yet that is the doctrine. No man will go further than I
will,in adopting a Constitution, in narrowing the bounds and limits of the government.
I believe the world is over-governed
and I want to see the limits of
government restrained within the narrowest compass, but as to what that Constitution shall be, I look alone to the voice of the majority.
And why, sir?
Because I am elected either by the voice of the minority or majority. The
difference between me and my friend from San Francisco is, that he looks to the
There is but one way to determine in all repubminority and I to the majority.
lican countries what shajl be the fundamental law of the country, and that is by
You say that all men shall be entitled to
the voice of a majority of the people.
equal political freedom you have said that one hundred thousand meii in California shall be entitled to vote, and yet they cannot vote upon constitutional law;
they may make municipal laws, but the great principles of constitutional law, when
it is once made, it is at the nod and beck of the minority
and the majority can
never alter or amend it, or have their political rights, except by consent of the
Now, sir, who proposes such a monstrous doctrine as this 1
minority.
What is there about this Constitution that does not pertain to the next one or
anyone. I leave it to my friend (Mr. Lippitt) to explain away the doctrine which
he maintains, but which I am sure he does not mean to support and yet I will
urge upon him that it comes to this, and to nothing else
that the whohj question
It is
of remodeling your Constitution is the question of making a Constitution.
not different from the original making of a Constitution
exactly as we are doing
now. I shall vote in favor of the amendment.
Mr. Norton. I am not going to back out, notvi'ith standing the denunciations
Let us see how this will operate. A
of my friend from Monterey, (Mr. Botts.)
majority of the members of both Houses say that, in their opinion, there shall be
that it shall be revised in a certain way.
certain amendments to the Constitution
After that,
It is done by yeas and nays entered upon the journal of each House.
and in three months previous to the next election, these amendnrtents are severally
submitted to the people, at the very same time that the people themselves elect
Within that whole three months they have an opportunity
another Legislature.
of examining these amendments, and ascertaining for themselves whether they
If they do, at the same time that they pass
desire such amendments or not.
upon these amendments they elect members to the Legislature, and of necessity
instruct them to vote for these amendments; and can they not, if they choose,
get a majority of two-lhirds in the Legislature for the purpose of proposing these
amendments, and then submitting them to the people again by instructions to
Sir, in the case of a political party in power, they have
their representatives?
the majority in the Legislature, and amendments or revision of the Constitution
might be made for political purposes. That is what it is necessary to guard
against
that no amendment shall be made for merely political purposes ; no
amendment unless the people themselves say there is an absolute necessity for it.
The gentleman says there is too much law in the world. I agree with him.
The great evil of the day is too much legislation and too much constitution makFor this reason, after you have once adopted a Constitution, submitted it to
ing.
the people, and it is ratified by them, you should abide by that Constitution. If it
is necessary to amend it you will find two-thirds of the Legislature and the people
ready and willing to make these amendments, but do not give to a mere political
majority the right to make them.
Let it be done by a sufficient number of the

—

!

;

;

;

;

;

—

—

;
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know what they are acting upon, and who will not make light and
amendments. When it is done, let it be done by such a majority of the
people and the Legislature as will give full force to their action.
Mr. Tefft. Suicidal as the gentleman from Monterey (Mr. Botts) thinks this
I am as much in favor ofreferring all power to
course, I think we will adopt it.
the people as any gentleman present, but this constant cry of the people too often
assumes the aspect of demagogueism. Let political excitement run wild here as
people to

trivial

it has in every State of the Union, then you will find the absolute necessity of the
two-third rule.
It is of essential importance, that in amending the fundamental
law of the land, men should return to their sober second thought to that great
balancing power by which questions so deeply concerning the interests of the
whole people are decided. It has always been so in matters of so much imporAnd I think it is altotance, involving the welfare and prosperity of the State.
gether unfounded to presume, after an expression of the will of the people, that a
majority of two-thirds of both Houses of the Legislature will dare to say these
amendments shall not be made. There are times, sir, when political excitement
makes it absolutely necessary that the people should be restrained, and for the
purpose of having this regulating check upon political parties, I shall certainly
vote for the two-thirds rule.
Mr. BoTTs. I speak in answer to the first gentleman from San Francisco, (Mr.
Lippitt.)
I want to know, Mr. President, what the Legislature is after the people have said that it shall amend or re-make the Constitution, but a constant Convention.
This way of amending the Constitution, avoids the usual mode of calling
a Convention, and directs the Legislature by the determination of the people to
have the Constitution altered. It becomes a Convention subject to the declared
will of the people.
A Convention is an assemblage of persons chosen to alter
the Constitution and the vote of the people asks that the Legislature shall be that
Convention. The whole question then, comes to this
shall the Convention so
Constitution
by
vote
majority
or
two-thirds
formed, alter the
of a
Now, if that
a
?
question were put in its bare and naked form, who is there upon this floor who
would vote for the two-thirds rule ? If you provide, by the calling of this Convention to make a Constitution, who would propose that that Constitution should be
made by a vote of two-thirds of the House only? Who would vote for It ? And
Mr. President,
is not this Legislature a Convention to all intents and purposes ?
that your Constitution does not provide for the calling
I charge, then, this thing
of a Convention in accordance with the will of the people.
Mr. Norton. The following section provides for it.
Mr. BoTTs. Very well. I do not care what the next section provides. This
section provides that, under certain circumstances, the Legislature becomes a Convention
that is to say, it provides that the Constitution shall be passed upon by
and what reason is there for declaring that, in
the members of the Legislature
that Convention or Legislature, the Constitution shall not be altered except by a
vote of two thirds, and in the next section, by a majority.
Do you provide in the
next section that a vote of two-thirds shall make a Constitution?
The gentleman
from San Francisco says if a majority of the people are in favor of it, they can
always elect a Legislature to amend it. One hundred thousand here are in favor
of curtailing the power of the Legislature.
How are less than two-thirds of the
people to instruct two-thirds of their representatives ?
If the gentleman had
argued thus
that whenever two-thirds of the people are in favor of a thing, it
would be proper that they should be able to instruct two-thirds of the Legislature,
I would grant it; but less than two-thirds cannot instruct two-thirds of the Legislature.
have heard a great deal here about the necessity of restraining the
will of the people during very exciting times.
Who is lo restrain the people ?
Angels from Heaven, coming down here free from all political excitement, or that
body in which there is, of all others, the greatest political huckstering ? Does the

—

;

:

;

;

;

:

We

gentleman from San Luis Obispo, (Mr.

Tefft,)

suppose that a

man who comes

from
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the body of the people, is from the fact of being made a legislator, free from all
the impurities of clay ; does he not know that that man is still one of the people,

even more unleavened than the mass from which he came, and that he is the last
man on the face of the earth to restrain the improper action of the people. Now,
Mr. President, as to republican doctrine. I thought the republican doctrine was,
that the people, like the king, could do no wrong.
Certainly when compared with
a petty Legislature, they can do no wrong.
The master can do no wrong in the
eyes of the servant that is my doctrine, and I have always maintained that principle, not that 1 mean to say that all mankind may not, even if they were unai>i«
mous, do wrong, but politically, the republican doctrine of the present day that
the people can do no wrong
that is, that they are more right than individuals ;
that the majority are more likely to be right than the minority and that it is not for
these servants of the people, those who have sworn to obey them, to talk about
putting a bridle in the mouths of their masters.
Mr. LipPiTT. As I have been personally appealed to, I hope the House will
not object to my saying a word or two in reply to the gentleman from Monterey.
He says that under this first section the Legislature becomes a Convention, with
delegated powers to adopt a Constitution.
I maintain that they do not come there
receiving instructions to form a Constitution
they come to pass laws; their constituents send them there to pass laws upon a variety of subjects.
But when the
people elect delegates to a Convention to form a Constitution, they elect them for
that purpose and no other.
The members coming from the people for that purpose
are supposed to know what sovt of provisions this people want incorporated in this
Constitution, and what sort excluded from it
but where a particular amendment
is given to a Legislature, ihat Legislature have other matters that conflict with the
will of their constituents.
Many of them must be supposed to be sent there with
more direct reference to the laws that they are to |)ass, than with reference to the
particular amendment proposed to the Constitution.
The gentleman's doctrine
would abrogate all distinctions whatever between the original law of the land and
the mere statutes, which can be repealed from one year to another.
Such a doc-

—

;

;

;

;

trine will not do.

It

gives, in

all

cases, to the transient majority of the people,

the powertto unmake or to make a Constitution.
What more does he give to the
Legislature ?
In other words, the same power which is to make an ordinary law
is to make a Constitution.
Sir, it is the wisdom of the people of every one of the
States that has incorporated restrictions and checks of this kind, against the will
of a temporary majority of the people.
In our own Constitution, in the Executive
department, this very Convention has incorporated the veto power.
What is this
but a restricting power upon the will of the people ?
If a bill is passed by a majority of both Houses of the Legislature, a majority which must be supposed to
represent the will of the majority, we allow the Governor to come in with a veto
to check that expression, and require a two-thirds vote to make it a law.
Checks
of this kind are introduced into the Constitutions of all the States.
The whole
American people, whether they be republican or monarchical, have sanctioned
this provision.
Take up any Constitution you please, and you will find these
checks upon the will of the people. I ask whether we, the delegates in this Convention, have not, in representing the people, a right to say that we, the people,
will impose upon the temporary will of the majority such and such restraints with
respect to our Constitution, as we are doing with respect to our laws.
This veto
power is a restraint upon the law-making power a power far more easy to restrain than the Constitution-making power.
The majority of the people when
they have met together, either by themselves or representatives, to make a Constitution, have always introduced such checks upon the Constitution-making and
Constitution-altering power, as to put it upon a more permanent basis than mere laws
enacted by the Legislature.
The people want some security that their organic
law shall not be left at the mercy of the dominant political party of the State. I
take it, sir, that at all times a bare majority of the people are on one side or the

—

:

:
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we know that the majority of each
©ther of the great political parties of the State
Every majority of the people
party is constantly changing from year to year.
when they come together to make a Constitution, know and consider that they
themselves next year or the year after may be in the minority. They have their
own interests to guard they have the interests of the whole people to guard.
Mr. Shannon. I have arisen merely on account of a dread I had. We all
know the character of the representative from New York, (Mr. Sherwood,) and
I feared my two friends, (Mr. Norton and Mr. Lippett,) had been advocating this
so strenously that it might be in the Constitution of New York.
But it is not.
The old Constitution requires a twoIt has been stricken from the Constitution.
third vote, but the new one only requires a majority.
Then comes Pennsylvania,
then New Jersey, then Rhode Island, and half a d )zen more, which do not require
the two-third rule in any way.
Some of them providing amendments to be made
to the Constitution
others providing for conventions to be called by a majority of
tVe Legislature, and a majority of the people.
So much for New York. I would
ask, Mr. President, what is the principle upon which our government is established?
Is it not democratic that the majority shall rule
and what reason is there to put a
restriction of this kind, denying the very first principle of our form of government ? But this has been discussed here fully; and I would merely wish to state
one idea that has occurred to me while listening to the gentleman from San Francisco, (Mr. Lippett,) and it is this
The fact that after giving the people the three
months' notice in the first place, this amendment presented by a majority of the
Legislature to the people, and then three months' notice given, and having this
time to reflect upon it and make up their minds, and send back their instructions
to the Legislature in favor of the amendments
that the same majority which
elects them, and which approves of the amendments shall then cut itself off and
defeat its own will.
I think it is a most extraordinary doctrine.
Mr. Ellis. In regard to this two-third vote which has been so highly deprecated here as being anti-republican, I beg leave to read what the Constitution of
the United States says on the subject
;

;

;

;

:

—

Art. V. The Congress, whenever two-thirds of both Houses shall deem it necessary, shall propose amendments to this Constitution, or, on the application of the Legislatures of two-thirds
of the several States, shall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this Constitution, when ratified by thg
Legislatures of three-fourths of the several States, or by conventions in three-fourths thereof, as thg
one or the other mode of ratification may be proposed by the Congress ; provided that no amend_
ment which may be made prior to the year one thousand eight hundred and eight shall in any man_
ner affect the first and fourth clauses in the ninth section of the first article and that no State
'
without its consent, shall be deprived of its equal suffrage in the Senate.
;

It required a two third vote there
and I now move the previous question
whether we can have a two-third vote here or not.

to

see

rejected

by

;

The
The

previous question was ordered.
question then being on the amendment of Mr. Jones,
yeas 16, nays 21, as follows

it

was

:

— Messrs. Botts, Crosby, Dominguez, Dent,
Jones, Larkin, McCarver, Ord,
Shannon, Walker, Wozenciiaft, President —
Reid,
Foster,
Hanks,
Nats. — Messrs. Aram, Brown,
Covarrubias, Dimmick,
Norton, Pico, Rodriguez, Snyder, Sansevaine, Steuart, Teffl — 21.
Hoppe, Hobson, Halleck,
Yeas.

Price,

Hill,

16.

Sutter,

Carillo,

Ellis,

Gilbert,

Lippitt,

The

first section, as reported, was then adopted.
Mr. BoTTs moved to strike out in the first line of the second section the words,
" two. thirds," and to insert in lieu thereof the words, " a majority." The motion was, by yeas and nays, decided ^n the negative as follows

—
—

Yeas. Messrs- Botts, Crosby, Dent, Jones, Larkin, Moore, McDougal, Ord, Reid, Sutter,
Snyder, Sherwood, Shannon, Walker, Wozencraft, President.
16.
Nats. Messrs. Aram, Brown, Carrillo, Covarrubias, Dimmick, Dominguez, Ellis, Foster, Gilbert, Gwin, Hanks, Hill, Hoppe, Hobson, Hollingsworth, Lippitt, McCarver, Norton, Price,
Pico, Eoderiguez, Stearns; Sansevaine, Steuart, Teffl

—

—25.

—
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Mr. Steuart moved
proviso

to

amend

the section

by adding thereto the following

:

Provided, That nothing herein contained shall be construed to deny to the people of the State
the conservative right which belongs to every free people, to meet in Convention for the purpose
of altering and amending the organic law of their Government, in such manner as a majority shall
deem expedient.

Mr. Steuart.
man, but I think

I
it

am

is

as

much

in favor, sir, of the rights of the people as

necessary, in order to

show our

any

love for the rights of the

people, that we should endeavor to show it tor the whole people for the minority
as well as the majority. I think we should protect minorities against any factious
majority got up for party purposes or political speculation. Without such a clause
;

my friend from San Francisco (Mr. Ellis) read from the Constitution of the
United States, where would be the government which is our boast at the present
day? Where, amid all the fluctuating influences of political parties, would be
the rights of the minority of the people ?
I wish the rights of the minority in
California to be protected.
I would follow up the dictates of my own conscience
even against friends and blood relations. I contend for the right of the people
whenever it shall be necessary to exercise that right to amend the Constitution;
Sir, when I look back to my own
but for the minority as well as the majority.
native State, it is not that I rejoice in her beautiful slopes and valleys, her waving
fields and industrious population, but that in every period of our history they have
They, sir, have this prostood foremost among the protectors of their country.
When I go for the rights of the people I wish to go
vision in their Constitution.
for the rights of the whole people, and in offering this proviso I claim that I offer
nothing th^t is inconsistent with that position.
Mr. McCarver. 'The object of that amendment is in direct conflict with the
It is clearly out of order.
vote which we have just given.
The Chair will give an opinion if called upon.
Mr. McDouGAL. I hope the Chair will give us his opinion on this subject.
The Chair. At the proper time.
Mr. WozENCRAFT. I shall vote for that proviso for the simple reason that it
stultifies the former action of the House.
Mr. Norton. I am opposed to any amendment giving to the people a legitimate way of effecting a revolution and overthrowing the Constitution.
Mr. LippiTT. I believe it is a rule of law that a man shall not ])e allowed to
We have pointed out a way in which the people, without resort
stultify himself.
What does this propose ?
to revolution, can legally change their Constitution.
it says to the popuIt proposes to leave it open, in spite of all these restrictions
lace
You need not regard these constitutional provisions call yourselves a mameet in Convention, and make your Constitution just as you
jority of the people
It gives the people the constitutional right to come together and make a
please.
If the people to-day get together in that way,
revolution every day in the year.
without reference to the mode pointed out in the Constitution, and establish a
Constitution, the people the next day, if the majority happens to alter its mind, get
up another meeting and establish another Constitution. In that way we may
have three hundred and sixty. five Constitutions in one year.
Mr. BoTTs. I think if posterity is to be tied down by the action of a Convention of the present day, a revolution is a very good thing.
Mr. Ellis. I believe the Chair decides that th resolution is before the House.
Does any gentleman appeal from the decision of the Chair?
Mr. McCarver. Look at the proposition. It is at direct issue with the last
What would be the predicament of the House if we
vote taken by the House.
should adept both ? It would show a vacillation that would render us ridiculous
as

—

;

:

;

;

wherever the Constitution is read.
Mr. DiMMicK. I am in favor of a majority altering this Constitution at any
time, but I consider that the proposition of the gentleman from San Francisco«
does no more than the section just passed.
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Mr. Semple.

have but one word

I

to

say on this subject.

I

am

willing, if

this proviso is adopted, to sign the Constitution as the will of the majority of this

take the stump against the Constitution.
I would prefer havby the people to having this provision incorporated in it.
Mr. Steuart. I thought if there ever had been a disposition manifested in
favor of the rights of the people that it would be manifested on this occasion; and
I was perfectly astonished at the opposition coming from the quarter that it does.
Had I been over-anxious to have this proposition carried, I might possibly have

House, but

ing

it

I shall

rejected

sought the counsel of my honorable friend, (Mr. Wozencraft,) seeing how perfect
is in the phraseology of his resolutions, and how lucky he is in having them
but I did not suppose, in offering this proposition to secure to the people
carried
favorite
right, that I offered any thing contrary to that right.
their
1 might, if I
had thought proper, have amplified upon this subject, but it has been my studious
desire to deal as much as possible in abstract principle, and present my ideas as
plainly as I could.
It was far from my desire to stultify this House or any member of it. I think if gentlemen will calmly and deliberately examine the two
they will find no inconsistency.
Mr. BoTTs. I believe the gentleman from San Francisco (Mr. Steuart) is
perfectly honest in his intentions, and desires that the people shall possess all the
power; but I call upon him to observe this: that the first section, as adopted,
does provide unquestionably that a majority of the people shall alter the Constitution
but it provides, also, that that opinion shall not be expressed but at the will
of the minority. When the question is submitted to them undoubtedly the gentleman is right; the section provides that a majority shall settle it; but how can it
be submitted to the people except by a minority vote. They are prohibited by
the minority from expressing any opinion about it.
Mr. Shannon. I merely wish to read the 2d section of the Bill of Rights. I
think it contains the substance of the proviso of the gentleman from San Francisco,
(Mr. Steuart.)

he

;

;

All political power is inherent in the people.
Government is instituted for the protection, seand benefit of the people; and they have the right at all times to alter or reform the same,
whenever the public good may require it.
curity,

The

question

was then taken on Mr.

in the negative, as follows

Steuart's

amendment, and

it

was decided

:

—
—

Yeas. Messrs. Aram, Botts, Crosby, Hoppe, Jones, Moore, McDougal, Ord, Price, Snyder,
Sherwood, Steuart, Walker, Wozencraft, President 15.
Nats. Messrs. Brown, Carrillo, Covarrubias, Dent, Dimmick, Dominguez, Ellis, Foster,
Gilbert, Gwin, Hanks, Hill, Hobson, Halleck, Hastings, Hollingsworth, Larkin, Lippitt, McCarver, Norton, Pico, Rodriguez, Sutter, Shannon, Stearns, Sansevaine, Teffl, Vermeule 38.

—

—

X

On

motion of Mr. McCarver, the vote by which the 1st section of Article
adopted, was reconsidered.
Mr. Jones moved to strike out of the section the words "two-thirds," and insert
* a majority."
The previous question was moved and sustained and the yeas and nays being
ordered on agreeing to the amendment, it was decided in the affirmative, as follows :

was

;

Yeas.

— Messrs.

Lippincott,

Aram,

Wozencraft, President.

—

— 22.

Brown, Crosby, Dent, Dimmick, Gwin, Hoppe, Jones, Larkin,
Price,

Reid,

Synder, Sherwood, Steuart, Vermeule,

Walker,

Messrs. Carrillo, Covarrubias, De La Guerra, Dominguez, Gilbert, Hobson, Halleck,
McCarver, Norton, Pico, Rodriguez, Stearns, Sansevaine, Tefll 15.

Nays.
Lippitt,

The
The

On

Botts,

Moore, McDougal,

section, as

—

amended, was adopted.

2d section was adopted as reported.
motion, the House then took a recess

till

half past seven o'clock.
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NIGHT SESSION.
Mr. McDouGAL moved that the Convenlion go into Committee of the Whole
upon the Schedule.
The Convention refused the motion.
On motion, the Convention took up the article entitled Miscellaneous Provisions,
and proceeded to the consideration thereof.
Section 1st

was

read.

Mr. Halleck moved to amend by a provision that the first session of the Legislalure should be holden at Monterey.
He would inform the Convention that
he was authorized to offer the use of the entire building in which the Convention
was then holding its sessions, for the use of the Legislature as long as they might
choose to occupy it.
Mr. DiMMicK stated that he was authorized to offer, on the part of the people of
the Puebla de San Jose, a house and accommodations equally as good as that in
Monterey.
Mr. BoTTs called for the reading of the offer of the Town Council of San Jose.
Mr. HoppE read the offer of the donation of thirty-two acres of Washington
Square, and also an obligation of the San Jose delegates, under a forfeiture of
$50,000, to furnish suitable buildings.
Mr. BoTTs desired that the House should consider this proposed donation well.
It was a trammel upon the people from ever removing the capital if they so desired, without a heavy forfeiture.
The cost of the State buildings would not be
less than $700, 000 or $800,000, and if in five or six years it was thought expedient to remove the capital, the good substantial buildings would be forfeited to San
Jose, and a very pretty speculation they would make out of it.
Mr. HoppE said that the town was willing to give a fee simple of the land to
California, without any reservation whatever, and give any security necessary.
Mr. DiMMicK supported his colleague.
Mr. Vermuele was fearful that they were going to enter into a sort of family
war, a York and Lancaster affair the people of San Jose vs. the people of Mon-

—

With him the only question was that of convenience. He thought the
situation of San Jose was more central and more convenient, and that the climate

terey.

was

better.

Mr. Jones was in favor of San Jose.
Mr. McCarver was opposed to it.
Mr. Halleck contended that the Town Council of San Jose had no right to
make grants of land except to individuals, and then only in single lots. If the
State should accept the gift it would not be legal until confirmed by the Legislature.
Mr. BoTTs desired to know which proposition was before the Convention that
of the Town Council or that of Messrs. Hoppe and Dimmick ?
He did not doubt
that those gentlemen were responsible men, but certainly their proposition was
not before the Convention in a shape that could be acted upon.
The only proposition was that of the Town Council.
Let the matter rest upon its own merits.
Don't make the President of this Convention an auctioneer to knock down the
capital, with his hammer, to the highest bidder.
If San Jose would give thirtytwo acres of land, he was authorized to offer on the part of Monterey forty acres.
Who would bid fifty ?
After some further discussion, the amendment of Mr. Halleck was decided in

—

the negative as follows

:

—
—

Yeas. Messrs. Botts, CarriHo, Dent, De La Guerra, Foster, Hill, Halleck, Larkin, Lip17.
pitt, McCarver, Ord, Pedrorena, Rodriguez, Reid, Stearns, Tefft, President.
Nats. Messrs. Aram, Brown, Covarrubias, Crosby, Dimmick, Dominguez, Ellis, Gilbert,
Gwin, Hanks, Hoppe, Hobson, Hastings, HoUingsworth, Jones, Lippincott, Norton, Price, Pico,
27.
Snyder, Sherwood, Shannon, Sansevaine, Steuart, Vermeule, Walker, Wozencraft.

—

—

The

section

was then adopted.

—
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of the Committee of the Whole to the second section (on
were concurred in and the question being on the adoption of the section, as amended
Mr. Price moved to strike out the section and the yeas and nays being order-

The amendments

duelling)

;

;

motion was decided

ed, the

in the negative, as follows

—

:

Yeas. Messrs. Botts, Crosby, Dent, Ellis, Hill, Hobscn, Hastings, Hollingsworth, Jones,
18.
Shannon, Stearns, Steuart, Vermeule, Walker, President.
Nays. Messrs. Aram, Carrillo, Covarrubias, Dimmick, Dominguez, Foster, Gilbert, Gwin,
Hanks, Hoppe, Larkin, Lippitt, Lippincott, Norton, Ord, Pedrorena, Pico, Rodriguez, Snyder,
23.
Sherwood, Sansevaine, Tefft, Wozencraft,
Price,

—

—

—

Mr. Gwin moved a reconsideration of the vote

just taken,

which was decided

in the affirmative.

Mr. Steuart submitted

the following as a substitute for the section

:

The

Legislature shall, at as early a period as practicable, pass laws for the suppression
and punishment of the practice of duelling within this State.

Sec. 2.

The previous question was moved thereon, and sustained; and the question
being taken on the amendment, it was rejected, by yeas and nays, as follows
Yeas
Messrs. Botts, Crosby, Dent, EHis, Hill, Hobson, Hollingsworth, Jones, Moore*
:

—

McDougal, Norton, Pedrorena, Price, Shannon, Stearns, Stetiart, Vermeule, Walker, and Presi"
dent.— 19.
Nats. Messrs. Aram, Brown, Covarrubias, De La Guerra, Dimmick, Dominguez, Gilbert,
Gwin, Hanks, Hoppe, Hastings, Larkin, Lippitt, Ord, Pico, Rodriguez, Snyder, Sherwood,

—

Sansevaine, Teffl, Wozencratt,

— 21.

The

question recurring; on the original section, as amended by the Committee
of the Whole, it was decided in the affirmative.
The amendment of the Committee of the Whole to section 3d was concurred
in, and the section, as amended, was adopted.
Sections 4th and 5th were adopted, as reported by the Committee on the Constitution.

On

motion of Mr. Lippitt, section 6th, as reported by the Committee on the
was amended, by striking out all, from the commencement of the
section to the word "purpose," inclusive
and by striking out the word "other,"
in the first line of the remaining portion. Thus amended the section was adopted.
Constitution,

;

The amendment

of the Committee of the Whole to the 7th section was conand the section, as amended, was adopted.
Mr. Price moved to strike out of the 8th section the words "the political year
shall begin on the first day of January," and to insert after " fiscal year " the
words " shall commence." The amendment was agreed to, and the section, as
amended, was adopted.
The 9th, 10th, 11th and 12th sections were adopted, as reported by the Committee on the Constitution.
The consideration of the new section reported from the Committee ot the
Whole, to be inserted after the 1 2th and before the 13th, wa's, at the request of
Mr. De La Guerra, postponed until to-morrow.
The 13th section was adopted, as reported by the Committee on the Constitu-

curred

in,

tion,

On

i

motion, adjourned to 10 o'clock, to-morrow.

FRIDAY, OCTOBER

5,

1849.

The Convention met pursuant

to adjournment.
Prayer by Rev. Mr. Willey.
Journal of yesterday's proceedings read and approved.

Mr. Botts submitted

the following resolution

Resolvedf That the compensation of
an additional allowance of $4 a day.

The

resolution

was

adopted.

^12 a day, allowed

:

to the

Doorkeeper, shall be increased by

:

:

:

:

:
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Mr.

Brown

was adopted

submitted the following, which

Resolved, That the Secretary report to this House the amount of labor performed per day by
each of the several Clerks of this House, and the amounts received and due for extra copying, and
to

whom.

On motion of Mr. Wozengraft, the Report of the Committee on Printing, in
reference to the printing of the Constitution, was taken up.
Mr. WozENCRAFT movcd that the proposal of Edward C. Kemble, ordered to
be filed with the report, be accepted.
After debate, the report and accompanying papers were ordered to lie on the
table.

The President asked for instructions from this Convention as to whether the
per diem allowance of the Secretaries and Clerks should be paid from the commencement of the session, or from the days on which they were severally elected
or appointed.

Thereupon Mr. Halleck submitted

the following resolution

Resolved^ That the pay of the officers of this

menced

House commence

:

at the date

on which they com-

their duties.

Mr. Norton moved

to

amend

the resolution

by striking out

all

after the

word

resolved, and inserting the following
Resolved, That the officers of this Convention, except the Doorkeeper, be paid from the
of the session.

com

mencement

Mr. Norton's amendment was agreed

to,

and the resolution, as amended, was

adopted.
On motion, the consideration of the " Miscellaneous Provisions" of the Constitution were resumed
the question being on concurring in the additional section reported by the Committee of the Whole, to be inserted between the 12th
and 13th sections reported by the Committee on the Constitution, viz
;

All lands liable to taxation in this State, shall be taxed in proportion to their value ; and this
value shall be appraised by officers elected by the qualified electors of the district, county, or town
in which the lands to be taxed are situated.

Mr.

GwiN moved,

as a substitute for the proposed section, the following

Taxation shall be equal and uniform throughout the State. All property in this State shall be
taxed in proportion to i^s value to be ascertained as directed by law.
;

Mr. Jones moved

to

amend

the

amendment

of Mr. Gwin, by adding thereto the

following
But assessors and collectors of town, county, and State taxes, shall be elected by the qualified
town in which the properly taxed for State, county, or town pur-

electors of the district, county, or

poses,

is

situated.

Mr. Shannon. There was a certain committee appointed by resolution of the
for the purpose of making a report upon the ways and means of defraying
the expenses of the State Government, to be adopted by this Convention.
I do
not know the exact bearing of the resolution, but I have the report of the Committee before me.
There is certainly nothing contained in the report which can
properly come within the Constitution
and I wish to know, as we are now upon

House

;

I think it was referred to the Committee of the Whole but it certainly has never come either before
the Committee or the House since that disposition was made of it.
The document is rather an important one, and as we are now on the subject of taxation, I
think it proper that we should act upon it now, if any action is to be taken upon it.
Mr. Halleck. I believe the amendment proposed by the gentleman from San
Joaquin, (Mr. Jones,) is the question before the House.
I would say with respect
to it, that I prefer it by far to the provision passed by the Committee of the Whole,
and I shall vote for it. I prefer it also to the substitute of the gentleman from San
Francisco, (Mr. Gwin ;) not that all of these propositions do not lend to the same
object and produce precisely the same result, but I think the mode indicated in
that amendment is the most judicious.
There is no danger in leaving this mat-

this question of taxation, in

what

position the report stands.
;
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;

but as fears have been expressed, there can be no objec

tion to pulling a provision of this kind in the Constitution, saying that such

a
course shall be pursued, which has been provided by all the Legislatures, and
which is. engrafted in many of the Constitutions of the States. I have never heard
of an instance of assessors bein^if sent from one extremity of the State to assess
When the amount of tax to be raised is fixed, the
lands and property in another.
districts
the
county
or
where the lands are situated, fix what the indiin
assessors
the
Constitution
In
of Alabama, nearly the same words are
viduals are to pay.
I prefer the words
used as in the section passed in Committee of the Whole.
proposed by the gentleman from San Joaquin.
Mr. LippiTT. I differ somewhat from my friend from Monterey (Mr. Halleck;)
but as I look upon it at present, it strikes
I hope to be enlightened by discussion
me that this subject of taxation is one that we must be careful how we interfere
with by constitutional enactment. Everything pertaining to taxation should be left
to the Legislature.
The objects of the tax and the rule to be adopted in taxation,
properly belong to the Legislature, and should be left to it
because on this very
power of taxation may depend, in emergencies which we cannot foresee in this
Convention, the welfare and the very preservation and existence of the State,
The whole people, represented in their Legislature, should have their hands perfectly free on this subject.
There is another difficulty about it. I agree with my
friend from Monterey, (Mr. Halleck,) that there is not much danger of any Legislature sending assessors from one extremity of the country to another to assess real
estate but on the other hand, suppci^e irf any one district where there is no property
but real estate held in large amounts in the hands of one individual, how easy it
would be, in such a state of things, where the district is made up principally of the
lands belonging to this individual, where he would have the amount to fix, to influence the assessment; the proportion that he would have to pay for the support of the
Government would be left entirely at his option. Those dependant upon him would,
necessarily, be the assessors of his own property.
The case would be the same if
there were two or three large property holders
they would themselves have the
power of fixing the property tax which they are to pay into the public treasury. Now
I do not pretend that any of these gentlemen will be guilty of any bad faith in this
matter but we have, in forming this Constitution, to provide for human nature as it
to provide against all possibility of abuse.
W^e do not know
is, and as it may be
but that this power which we leave in their hands may be abused; and I would
therefore be opposed to incorporating in our Constitution any provision of that
1 greatly prefer leaving the whole matter in the hands of the Legislature.
kind.
NoRiEGO.
Mr.
I desire to make a few observations in regard to what the gentleman has said. He appears to be afraid that in some districts one or two large
land owners may have the power of naming as assessors whatever persons they
like
and that these being nominated l)y their influence would value the property
as the owners would direct.
That difficulty could easily be removed by requiring
the assessors to take an oath that they will do justice in the valuation of the property.
1 am not acquainted with this means of appraising property for the purpose of taxation, for it has never been customary in California; but I understand
that when a merchant is called upon, his oath is taken as to the value of his taxable properly.
If a merchant's oalh is taken, why cannot a land-owner's betaken?
I do not see why bad faith should be expected in one class of persons more than
another.
think the argument of the gentleman from San Francisco, (Mr. Lippitt,) has been sufficiently answered
and I shall vote for the amendnient of the
gentleman from San Joaquin, (\Ir. Jones.)
Mr. Tefft. It is with a great degree of diffidence that I rise to advocate this
article
I am in favor of the section as reported by the Committee of the Whole.
believe
ii
I
accomplishes all that is necessary.
I had much rather that this defence should fall to older and ahler heads, and I trust that this provi.'^ion may so
far meet the approbation of such members, that they may take the burden of support from my hands.
;

;

;

—

;

;

;

I

;
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It has been said that the position occupied by California at this time is an
anomalous one. It is most truly so, and in more respects than one. A very few
years since, California contained a population sparse in the extreme a large portion proprietors of immense landed property, and yet poor; many of them destithe country itself unsought and unthe commerce of the country limited
tute
How strange the change, and how extraordinary in so short a space
cared for.
This is one of those great events of the nineteenth century, that goes
of time
The state of
to prove that time should not be measured by years, but by events.
.

;

;

;

!

things existing here at present, is wholly unparalleled in the history of the world.
California is the great idea of the present age, and she promises every thing for
Her position is strange, yet most promising.
the future.
Let us direct our attention for a moment, to the actual state of things in this
see here a population ranging from 70,000 to 100,000 persons, of
country.
whom, not to exceed 15,000, are natives of the country. The great majority are

We

a mixed population, from every part of the world, possessing divers interests, and
accustomed to various systems of government. And yet, strange as it may seem,
we see this immense number of persons from every nation and clime, unknown to
each other, unacquainted with each other's habits and customs, living together in
harmony and peace. Notwithstanding the dreadful accounts with which the papers of the States have been filled for the past year of outrages and wrongs comthat murder was an amusement, and every species of crime a pasmitted here

—
—things as

yet, almost entirely unknown to California
yet I say, we find
people uniting as in one family, al^ feeling that their interests are identical,
and having for their only object, a desire to give to the State a Constitution and
laws under which they may advance to that greatness which must follow in the
natural course of events.
This people, without distinction of class, have met together and as an expression of their desire, have sent to this Convention their
delegates from the farthest parts of the country, to form and present to them the orReasoning from experience, it is proper to assume that
ganic law of a new State.
the people who create the State, are ready and willing to maintain and support it.
Then from the anomalous position of the country in this respect as well in all
others, the question naturally follows, ^' How is a revenue sufficient to defray the
necessary expenses of our State to be raised?"
It has been said that
In this connection I do not wish to be misunderstood.

time

;

this

;

have been drawn upon this floor between the native CaliforAnd it has also been said that I have drawn these lines.
nians and Americans.
I believe, and ever have believed, the inI disclaim entirely any such intention.
Would it
terests of all actual residents here are identical
one and ihseparable.
not be very strange if I, an American born, with all the love of country, of family,
and of name, implanted, I trust in the breast of eveiy true American, should so far
foiget myself and my country, as to advocate greater freedom and greater rights
for any other race of people than for my fellow-countrymen here ?
I have never
done this. I have only said what I again repeat, that if from the circumstances
the interest of any class of people here are to be protected at the expense of any
other, common justice demands that those of the native Californians shall be protected.
The magnanimous spirit which abides in the breast of every true American will sustain me in this position. Gentlemen may say, that I have no right
to make a supposition of this sort.
I maintain that the history of the world fully
bears me out in the assertion, that there is a possibility, nay a probability, that
such a contingency may arise here.
Where, in any country, there are two races
of men different by birth and education, it is impossible to avoid a clashing of interests
and in such a state of things the argtiment is not far-fetched to assert,
that there is great danger that the interests of the minority will be overlooked,
lines of distinction

—

;

and merged in the interest of the majority.
In view of this possibility, I again assert what I have before asserted on this
floor, that any proposition that in itself, or in its consequences, cannot work injury

367

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

and yet is of vital importance to the native inhabireceive a careful attention, and if found to be of that
character, our unanimous approval. Such a proposition I consider the article under
consideration to be.
That the native population of the country are w^illing to submit cheerfully to any
imposition of taxes, within the bounds of justice, necessary to the support of the
government of the State, is fully proven from the fact they are the supporters of
And I wish to be understood as believing that every class of inhabithis article.
tants of California are equally willing to contribute to the support of the govern,
ment which they themselves have formed. And I question very much whether
any gentleman on this floor will assert, that any portion of the people in California, wherever located, or whatever their interests, are not willing to assist in the
support of the Government in whatever form the necessities of the State may call

any other

to

class of persons,

tants of California, should

for

it.

a principle of equity that all persons should be taxed who in any manner
" Consequently," says a
are benefiited by the government imposing such taxes.
"
very able writer,
those countries are best governed, in respect of taxation, where
each class of inhabitants contributes proportionately to the benefit derived by it
It is

from the expenditure." In order to a more full understanding of the matter it becomes necessary to advert to the system of taxation in general. "It is the transfer of a portion of the national products from the hands of individuals to those of
the government, for the purpose of meeting the public consumption or expenditure.
Whatever be the denomination it bears,, whether tax, contribution, duty, excise,
custom, aid, grant, or free gift, is virtually a burden imposed on individuals, either
in a separate or corporate character, by the ruling power for the time being, for
the purpose of supplying the consumption it may think proper to make at their expense in short, an impost in the literal sense."
Men may talk about the right of taxation. I say that it can only be considered
as matter of expediency, and not of right; and nothing further is to be regarded
than its nature, the source whence it derives its value, and its effects upon the inAnd this fact, I maintain, we are called
terests of the country and individuals.
the effect which unlimited power of taxaupon to examine most carefully, viz
tion in the Legislature might work upon the interests of a certain portion of the
people of this country the proprietors of landed property.
Gentlemen may urge
that is improper to limit the power of the Legislature in regard to the levying of
;

:

—

taxes

—

that

it

is

difBcult to discriminate in this matter, &;c.

may be, and often is productive of good when the
properly
applied.
Yet the act of levying taxation is always
raised
are
thus
funds
the
this
very mischief, good governments have
in
outset
and
by
abuses
;
attended
to
render
inconsiderable
to the people as possible, by the
as
always endeavored
l*y
levying, not to the full extent of the people'' s ability,
practice of economy, and
It

is

true that taxation

is absolutely necessary.
Taxation in this country must
be burdensome and what I wish to urge particularly, is, that we should provide
that that burden may rest as nearly equally upon the shoulders of all as possible.
And knowing this fact, viz that, from the necessities of the case, taxation must
be burdensome for some years to come, I feel deeply interested in the adoption
of this article, confining the power ot the Legislature to certain judicious limits,
and compelling them to resort to measures that will ensure an equality of taxa-

but to such extent only as
;

:

tion.

Representing, as

I

do, a district of landed proprietors, I feel particularly

knowing

that there is every reason to believe that unless
the Legislature is restricted in its powers, that the demagogue cry against certain
modes of raising revenue will be raised, restraining the Legislature and compell-

interested in this matter,

ing them to impose taxes which, in their practical effects, will be unequal and
unjust.

Gentlemen may suggest

means employed

that financial projects will be devised,

for filling the

and ways and

treasury of the State without imposing a burden
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on the people. But no plan of finance can give to the government without taking
either from the people or from the government in some other veay.
Something
cannot be produced out of nothing by a mere touch of the wand, though California, in her present condition, seems to belie this axiom, yet in the collection of
revenue I think it will be found to hold good.
"The best scheme of finance is to spend as little as possible, and the bpst tax
Admitting
is always the lightest ;" and, I may add, the most equally divided.
that taxation is the taking from individuals a part of their property for public purposes, it is impossible to deny that the best taxes, or, at least, those that are least
objectionable, are

:

Such as are most moderate in their rates.
2. Such as are attended with least trouble and expense.
3. Such as press impartially on all classes.
4. Such as are favorable to the morality of the people.
This fir<5t position no one will deny, and I will only advert to it to show what
would be the result if the Legislature were allowed to impose more than a certain
amount of tax upon the proprietors of this country. Under the existing state of
things, should taxation be pushed to the extreme, it would certainly and most
surely have this effect
it would impoverish the large proprietors without enrich1.

:

the State.

ing:

Wo

can plainly see how this can be, if we bear in mind the simple fact that
each
consumption, whether productive or not, is always limited to the
amount of his revenue. No part of his revenue, therefore, can be taken from
him without necessarily curtailing his consumption in the same degree. And
this is particularly the case with the landholders in California, who possess large
amounts of taxable property and very small revenue; impose heavy taxes, and
you ruin them beyond a doubt.
Let us look at this in another light. I affirm that this article should be adopted
in this country, of all others, not only as an act of justice to individuals, but as a
matter of policy for the State. Let this government lean to the side of the taxpayer, and I venture to say that the future will show that lenity on the part of the
government in the imposition and collection of taxes on landed property in California will prove advantageous to the interests, and coasequently to the prosperity
tax- payer's

of the country.
I learn from good authority that in thirteen years from 1778, during which time
Spain adopted a somewhat more liberal system of government in regard to her
American dependencies, that the increa'se of the revenue in Mexico alone
amounted to no less than one hundred millions of dollars. This is undoubtedly
an extreme case, but the principle holds good everywhere and the circumstances
of this country most certainly demand a liberal system of taxation. I do not wish
to be understood, Mr. President, as advocating the imposition of light taxes upon
the landholders, or making them pay less than their proper share of the burden
not at all
they are willing to pay all they can, and only ask to be protected from
excessive taxation.
All citizens of California should enjoy the same exemption
from onerous taxation.
Mr. President, with reference to the 2d head Taxes which are attended with
least trouble and expense in their collection.
This refers particularly^ to the
article regulating the collection of taxes in each county for the payment of county
;

;

;

:

officers.

We

come now,

sir, to

the important reason

why

this article should

be adopted,

that taxation, in order not to be too burdensome, should be such as to press
impartially on all classes.
Admitting that taxation is a burden, it must necessa-

viz

:

weigh lightest on each individual when it bears upon all alike. When it
presses inequitably upon one individual or branch of the community, it is oppressive ; it is a direct incumbrance
for it prevents the particular branch or individual from competing on equal terms with the rest.
Oppression to one branch of
rily

;
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industry has often been

monly

tlie

ruin of several others.

Favor

to

one

is

most com-

injustice to all others.

view of these facts, what is the present situation of California, with
most important question of taxation? There are now, or will be
in this country at the time of the ratification of this Constitution, one hundred thousand people living under and enjoying the benefits of the government, and each
individual of that number, because he receives the protection of the government,
Of this hundred thousand persons there may be fifof right is subject to be taxed.
teen thousand native Californians, and of the whole number, not exceeding five thousand are proprietors of landed property, and the great majority of the residue have
neither real estate nor personal property that is taxable, and yet most of them with
a competency, though it is not tangible. No man can assert that this vast majority
of the citizens of California, possessing the greatest amount of wealth, should not
contribute to the support of the very government which is founded for their protection and benefit.
I do not for a moment, even in thought, do this class of citi-

Now,

regard

in

to this

zens the injustice

they are not only ready but willing to submit to
when informed that the
landed proprietors, who of necessity must be taxed heavily, are at the same time
willing to submit to a similar tax for the support of government.
There is, Mr. President, probably $40,000,000 of taxable real estate, and as
much more of moveable property in this country, at the present time this, at the
amount of taxation to which it is proposed to limit the Legislature, would yield
It is asked, how are we to raise revenue sufficient for
a revenue of $200,000.
the expenses of the State ?
I answer, impose a capitation tax.
I know that this
is the most unpopular word that I can use.
But I believe that, when it is shown
clearly and beyond a doubt that the necessities of the State and the rights of individuals require it, no man but a demagogue will raise his voice against it.
I am in favor of, and shall, if called upon, advocate the imposition here of a capitation tax for the very reason that the necessities of our country require it, and
the rights and interests of very many of our citizens demand it.
I have sufficient
confidence in the honesty of the great majority of the people of California to believe that such a tax, instead of being considered a burden, would be cheerfully
responded to. I believe that one man, with his census books, can go from San
Diego to the most remote settlement on the Sacramento, and the Collector behind
him, and that ninety-nine men of every hundred who place their names on the
to believe that

any manner of taxation

that is necessary, particularly

;

books will pay the tax demanded.
Mr. Shekwood. I was forcibly struck with the proposition, that the people taxed
should elect the officers who taxed them.
Since then, I have had doubts, from the
peculiar condition of things and the population of this country, as to the propriety
of saying any thing about it, leaving it to the Legislature to say what way the valae
of property shall be ascertained and a tax imposed
but, upon further reflection,
I have come to the conclusion that there is nothing in the principle involved in
either the section originally proposed by the gentleman from Monterey, (Mr. Halleck,) or in the amendment now proposed by the gentleman from San Joaquin,
(Mr. Jones,) which should not be adopted in the Constitution.
I prefer, however,
the amendment of the gentleman from San Joaquin, because, in the first place, it
establishes a principle which should be fixed, that property should be assessed and
taxed according to its value.
That is a fundamental principle. In the next place,
it provides that the officers shall be elected by the people of the town, county, or
district taxed.
I am opposed at all times to the assessing of the value of property
by men not acquainted with its value. It is a principle well settled in the old
States, that no officer should be sent two or three hundred miles into a district to
which he is a stranger, to fix the value of property upon which taxes are to be
levied.
It is not republican, and I am entirely opposed to it.
There are difficulties which have suggested themselves to some members, on account of the position of property in one portion of this future State, which, upon fufther considera;

24

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

370
may

he obviated by the reasoning of these gentlemen.
There can
done in this way no unequal burdens imposed in different parts
When a State tax is imposed, it is so much upon the dollar. If
of the country.
we have to raise half a million of dollars, we observe the same rule collect together and report to the Legislature the amount of real and personal property in
Having this basisy
the State, and that is the way in all the States of the Union.
it being ascertained that we have to raise half a million of dollars for a State tax,
we then are able to ascertain very nearly what amount of per centage upon the
Now, suppose that upon the whole amount
property is necessary to be raised.
of property in the State assessed and returned to the State Department, it is necessary to levy a tax of five hundred thousand dollars.
The Legislature fixes the
per centage which will draw the five hundred thousand dollars from the whole
amount ot property in the State and they therefore lay a tax of one mill or one
whatever may be necessary-— on all the taxable property and the obper cent
jection which occurred at first to my mind, and I suppose to the minds of other
gentlemen, that property which was in fact valuable
say .in the southern part
taxation,
might
escape
think
is
groundless
the
State
i
if this article is adopted.
of
the
value,
for
instance,
fix
of
a
ranche
of
a
thousand
acres, or eleven
The assessors
amount
you
please,
fix
it
and
they
may
at
dollar
per acre, or
leagues, or any
one
they
equally
throughout
Very well if
assess
one district, no citizen
fifty cents.
Now, so much money is to be raised. The State
is burdened beyond another.
tax is apportioned around in the different districts, carrying out the assessment
and upon these lands so much money is to be raised, and if the lands are
rules
valued at one dollar an acre, and the sum amounts to ten cents an acre, that tax
must be raised if the lands are worth ten dollars an acre, then of course the sum
will be larger, so that in fact there is no difficulty in the matter. They may lower the
amount; they may in any portion of the State elect assessors who will bringdown
No
the assessed value of the property yet they must bring in a certain amount.
Taking this view,
portion of the State can elude taxation if this clause is adopted.
of the matter, which to my mind is clear and unquestionable taking the ground, too,
that men should be selected in the district where the property is located, and who
know the value of the property, I am in favor of the amendment of the gentleman
from San Joaquin. It says expressly that property shall be taxed according to its
value, and the officers shall be elected in the town, county, or district where the proSuppose these officers forswear themselves and do not give the
perty is located.
true value of the property, then they violate that fundamental law which says that it
shall be assessed according to its value and will your Legislature, viewing the conduct of these officers— the complaints made that officers do not value the property at
what it is worth will they sanction it ? They will punish offenders by penal enacttion, I think

be no

—

injustice

;

;

—

;

—

—

;

;

;

;

;

;

—

they will provide that officers shall be elected, in the first place, to look over
the assessment rules to see whether these officers did their duty or not. But i do not
All portions of the State are prepared to pay a just tax upon
fear any such thing.
their property.
I am willing, therefore, to take this clause, because it is republican in its character and right in its nature that property shall be taxed according to its value, and assessments made by persons acquainted with its value.
Mr. BoTTs. I am somewhat like my friend from Sacramento (Mr. Sherwood)
When this clause was proposed in the Committee of the Whole I
in one thing.
know
that there was any material objection to it, and it was not until last
did not
evening that I began to consider it in its true and proper light. When the gentleman from San Luis Obispo (Mr. Tefft) called the attention of the House to the
particular state of things existing in California, where there are divers local
interests, according to the different sections, then it wag that 1 saw that this proIf the interests of all sections were alike, there would be
vision mifjht do harm.
but we are told, sir, from the best
no difficulty or danger in this proposition
authority, that the gentlemen of the southern portion of this country do consider
that their local interests upon the subject of taxation are directly opposite to the

ment

;

—

;

,

—
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much larger portion ; and that they claim here, in this
permitted to sit in judgment upon the amount of taxation
be
may
they
House, that
President, I do not believe even that the proposition
Mr.
that they shall pay.
have been told, sir, by one gentleman my colleague
they ask for is usual.
from Monterey (Mr. Halleck) that this provision, as proposed by him, is just the
I thought it was somewhat remarkable
provision of the Alabama Constitution.
that any person or any set of persons, by any Constitution,
that it should be so
If the bare
should be allowed to assess the value of their property to be taxed.
proposition were before you that A, B, or G should be permitted to fix his own
No one ;
value upon his own property, who would entertain it for a moment ?
and yet this proposition is this that a particular county, sparse in its population,
probably consisting wholly of landed proprietors, shall meet together and shall
elect an individual for no other purpose than that of assessing and valuing these
We are told, sir, by the gentleman from Santa Barbara (Mr. Noriego)
lands.
Remember, sir,
An oath
that they will act under the influence of an oath.
who that man is likely to be elected by these individuals; remember the interest
they have in selecting a particular individual, and that he will in all probability
His interest is identified with
be one of the most extensive landholders himself.
to
lands
at
the
these
very smallest value.
Sir, I
put
theirs, and that interest is
thought it was strange that such a provision should exist in the Constitution of
Alabama, and I turned to it, and all I can see upon the subject is this: "Ail
lands liable to taxation in this State shall be taxed in proportion to their value."
That is a very short sentence. It is exceedingly strange that the gentleman
should read that line and contend that it was the proposition of the gentleman
from Monterey. It is exactly the proposition of the gentleman from San Francisco, (Mr. Lippilt,) except that it does not say, but leaves to inference, that the
mode of ascertaining the value shall be ascertained by law. It implies exactly
what the Constitution of Louisiana expresses, and so far from being identical
with the one proposition it is exactly identical with the opposite proposition.
Mr. President, I was sorry to hear the gentleman from San Luis Obispo,
although he disclaimed if, repeat the declaration that the object of this provision
was to guard the original citizens of California from oppression by those who
have come here, and who are the majority. Sir, is not the position that these
gentlemen occupy here a sufficient guaranty that no such thing is intended ?
Do we not present here the noblest spectacle that the world has ever seen ?
It has been the custom of other nations, who were the conquerors, to trample to
but what do you see here ?
You see these
the dust the rights of the conquered
gentlemen admitted to exactly the same platform that you occupy yourselves
and here, when they sit upon this
taken to your hearts as friends and brothers
floor, treated with a degree of deference and respect that no other members in
Is not that a guaranty
a sufficient guaranty
this Convention can command.
I say, sir, it is not to
that they who have done this will never do them wrong?
be permitted; if there be these local interests they ought to be restrained from
doing injustice to others with contrary interests; if suspicions are raised against
the majority, why may not the majority entertain suspicions against the minority,
who were the first to raise suspicions ? If the northern portion of the country is
to be charged with a design to throw an undue burden of the taxation of the State
upon the southern portion, why may not, upon the very same foundation, the
and why may we not aver that these gentlemen, in
charge be thrown back
assessing their own lands, may avoid their proportionate burden of taxation ?
Remember, sir, that there is a very important point involved in this question of
assessed value.
I have heard a gentleman lay down this doctrine, and probably
he honestly entertains this opinion
a gentleman who would be a voter for it
that an individual who owns eleven leagues of land, for which he could at any
day receive from others a hundred thousand dollars, that that land should be
assessed not according to its worth in the market, but according to the income
interests of another and

We

—

—

;

:

!

—

;

;

—

;

;

:
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which he receives from it under the present circumstances of the country, which
may not possibly he i500. Do you not know that this does frequently happen?
It happens if property is not at all productive and yet exceedingly valuable.
How
would it work, for instance, in towns and villages, according to this rule of estimate ?
Why, sir, the owners of untenanted houses would go scot free, whilst an individual with a much smaller amount of property would be liable for his proportion
This might be found to be the opinion of the assessor that is elected
of taxes.
by these persons. This is one view of the question. What, on the other hand,
is the proposition of the gentleman from San Francisco, (Mr. Lippiu,) which I
advocate upon this floor ?
It is this
that the Legislature may have an opportunity of trying and tpsting this doubtful question, and seeing how these things will
work that the whole people of the country, who are interested in this matter,
may have an opportunity of seeing how the arrangement tor assessing this value
proposed by one Legislature shall work
and if it works injustice, that they may
have an opportunity of repealing it; and ihat is the great advantage of legislative
instead of constitutional action.
If ever it was politic to submit any question to
the Legislature, it seems to be it is peculiarly so in the present extremely doubtThere is no other way of arriving at a just conclusion except that
ful question.
and with the Legislature resides the power of altering or amending, as
of trial
If it were proposed that the taxes for county purpocircumstances may require.
ses were to be raised by an assessment upon the value of that land, nothing could
be more proper than that the assessors* of the value of the land should be chosen
but you do not mark the difTerence.
alone by a vote of the county
This is not
:

;

;

;

;

expenses of the county; it is a tax for the support of the State.
Each
county has to bear its general proportion of the burden of taxation for the whole
country; and every individual is interested in this assessment, which in the other
case would be confined to the particular voters of the county themselves.
The
With these few remarks 1 dispose of the gendistinction is marked and manifest.
tlemen who have preceded me, with the exception of the gentleman from Sacramento, (Mr. Sherwood,) and I have only one or two observations to make in answer to his argument. I very much have liked all my life the proposition of that gentleman that the proper mode of raising taxation is by a per centage upon property,
I hold nothing to be more true than
without regard to the character or quality of it.
that government is instituted for the preservation of life, liberty, and property, and
that he who holds property ought to pay for the protection of that property in proporand that I say without any regard to the kind
tion to the amount that is protected
of property, because all men have an equal right to acquire any kind of property
they please.
I like the doctrine, but I do not see how the gentleman applies that
He
doctrine to carry out his particular views or his support of this proposition.
tells you that, when that per centage is laid, no portion of the State can elude
Why not, sir? Where is the difficulty? You have
its proportion of the taxation.
got, it is true, $100,000 to raise, and a per centage of one per cent, is to be paid
upon all the wealth of the country but if you will permit me to assess the value
of my own property, I will pay a per centage on it and pay a very small portion of
my burden of taxation. It does not alter the case at all. How will you ascertain
Whether the ad valorem principle or direct principle
the value of this property?
important
to fix the actual value in order to obtain the
be resorted to, it is equally
How would the gentleman under this principle asproper proportion of taxation.
certain th_ per centage? The Legislature is to fix the amount required, and proporfor the

—

;

;

among

You must know

the amount of property in
consider this proposition to be equivaLet every man send in his assessment of his property let every
lent to this.
county with these divers local interests choose their assessors, with instructions
how they are to assess the property. It is but one remove from the odious principle that a man shall have a perfect right to fix his property at what he pleases.
tion

it

the State.

the several counties.

How

are you to get at it?

I

;

—
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has been said here that we may well adopt this that the Legislature never will
send assessors from one part of the State to another. That may be true, but there
If an individual is to
are a good many other things that the Legislature may do.
be elected as an assessor, it may take this precaution that he be elected also for
They may interpose a thousanother purpose that he be sheriff of the county.
nor
think of in a minute's warnneither
you
I
can
which
and guards and checks,
leave
it
to
those
that
to
who have more time
I propose
ing and therefore it is
determine
how
these evils on the one
who have years and years of reflection to
hand and on the other shall be avoided; how such assessments as will operate
justly and equitably shall be fixed, and such as will prevent that wrong which gentlemen from below fear, whilst they may also avoid that wrong which other portions perhaps are justified in fearing from the suspicions raised.
With regard to a capitation tax, I, sir, who am not afraid to avow anything on
the face of the earth, who have been taught all my life just to think what I please
and say what I think, I am in favor of a capitation tax. Go tell that to the people.
I am in favor of taxing every man's head, but not laying the whole burthen of taxIt

;

—

;

—

;

ation there.

Mr. Tefft.
Mr. BoTTs.

That

not assumed here.

is

am with the gentleman. This clause only provides
property shall be taxed
it
leaves to the Legislature to fix a tax upon
country
as
it
chooses.
every man in the
Then there is no argument between us
Mr, President, I beno difference of opinion.
at all on the subject of taxation
lieve that, under the circumstances, T am through with what I have to say, although
I am well aware that there is an infinite deal more to be said against the clause
which has been reported by the Committee of the Whole, and which I hope will
not be permitted to pass this House.
Mr. Snyder. I hold in my hand the report of the Committee of Ways and
Means. At the time that report was introduced, I anticipated this discussion. I
how

Then

I

;

;

foresaw what the result would be, and last night, when the gentleman from San
Luis Obispo (Mr. Tefft) addressed the House, the position he took did not astonish me.
The report of the Committee is the basis of it; there is a line of distinction drawn in that report between the native and the American population of California.
It is to that portion of the report that speaks of the poverty of the people
of the, southern portion of California that I will call your attention.
I have a great respect for the people of the south.
I have known many of them
personally for several years, and would be sorry to see any thing placed upon the
records of this Convention lowering them in the estimation of our friends at home.
As regards the poverty of these people, I will merely state that there are now
some of their representatives in this House, and I have no doubt that they would
treat with the greatest indignation any effort made by any person to look upon
them as objects of charity. I therefore think, Mr. President, that is in bad taste,
if not altogether superfluous, to hold them up in that light.
First, I would ask
you, sir, if any of the people from the south have ever been in the placers, and if
they have ever obtained any of the gold that the report speaks of as having been
Secondly, I would ask whether
obtained by the people of the upper districts ?
any of the people of the south have ever driven their horses and cattle into the
upper districts to be sold ? I will answer the jfirst question by asserting that I
have seen many of the Southern inhabitants of this country in the mines, with
numbers of their servants, obtaining immense quantities of gold. There is another
part of the report from which we are to infer that the discovery of the gold mines
has inflicted the deepest injury on this portion of the Territory, where but two
years since were concentrated its wealth and population.
Now, sir, I would ask, from what the advantages of the people of the lower part
of California were derived two years since, that made the wealth of that portion of
the country so highly concentrated ?
What had they to sell ? Hides and tallow,
aguadiente and wine.
The hides and tallow constituted the bulk of their trade.

:
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As

for the

whisky and wine, we

all

know

the

amount

that constituted that part

of

admitting that the market is now supplied with foreign wines,
and probably at cheaper rates, does this argue that the people are now in a sufThe report says that cattle, or the capital invested in stock for
fering condition ?
ranchos, has not paid over a cerlain per cent, and offers this as a reason why
the people of the south are unable to bear the burden of taxation.
In regard
to the cattle, it is a well known fact that many cattle and horses have been
VVhy, sir, one of
driven into the mining districts and sold at a handsome profit.
the members of this Convention has a partner now on his way to the mining districts from Santa Barbara with 1,500 head, and this is only one person.
The
report makes it a most singular state of affairs, and I presume it would require
another Adam Smith to explain how such changes could be brought about.
Is there any man here that will tell me that the people of the south will suffer
from the discovery of gold in the upper portion of California? Is it possible that,
with the immense population that is flooding the country at all points of the compass, there are no beef eaters ?
Is it possible that, with this rapid influx, there
should be no demand for beef?
And, sir, if there is a demand for beef, is it possible that the people of the south cannot find a market for it ?
The argument
made use of in the report is utterly at variance with all systems of political
economy that I have ever read. There are no people in California richer than
the cattle owners.
I am not in favor of heavy taxation, for I know that the Southern portion of the
people of this country are large landholders, and I do not approve of any system
of heavy taxation being imposed upon them.

Even

the trade.

The

report goes on to say

'•In the towns that have sprung
ties,

they

make

the

Mr. President,

most of
I

up something might he

collected; but, like all

new communi-

their limited capital.**

would

like to

know where

the gentlemen got their information

new towns that are springing up.
works have been performed by individuals at their own
expense, and I have not seen a person in the town that I have come from who
would object to pay a tax for either Municipal or State support, although their
in regard to the limited capital contained in the

I

know,

capital

"In

sir,

is,

that public

as the report says, limited.

the opinion of the

Committee the system of taxation might

fail."

Now, sir, the only failure that some of the gentlemen of the Committee appreWhat does one of the
hend appears to be in the south, amongst the poor people.
southern gentlemen of this Committee say about the matter ?
Committee, finds great difficulty in organizing the ways
and unprecedented circumstances in which the State
of CaUfornia is placed, but would recommend, as the more eligible plan, that the Legislature be
empowered to raise the proper revenue for defraying the State expenses by levying an income and
property tax, which shall not exceed one quaiter per cent., as likewise a poll tax, which shall be
*'

The

undersigned, a

and means best adapted

member of

this

to the present peculiar

the Legislature to decide upon
ner of carrying out the same.

left entirely to

both in relation to the amount as well as the manSigned;
A. STEAHifES."

This is the opinion of one of those poor men from the south.
A gentleman from the south, a member, a few days ago remarked that
were not in want of money but in want of wit. This is another voice
amongst the poor people from the south and, as far as wit is concerned, I
no doubt he can be supplied with a certain kind now on hand in market, for
;

they
from
have
sale

cheap.

We

have two reports on ways and means.
I do not understand parliamentary
and would like to know if there can be two minority reports, as I believe
But I
the report was made by a Committee of two, and they differ in opinion.
will vote for the proposition of the gentleman from Los Angelos, who seems to
think that the poor people of the south are able to pay taxes*
rules,
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Mr. Steuaut said that, coming from a State where the burden of taxation had
been very great, he could speak feelingly on the subject. It was a question of the
most vital importance. He had endeavored already briefly to show the condition
of the landed interests in California, and it was his opinion that for some time to
come there could not be a sufficient revenue obtained from taxes levied upon the
In view of the diffilands held by individuals to support the State Government.
culty of obtaining means, he had submitted a plan for the consideration of the
House, by which he thought additional revenue might be raised. With regard to
the propositions before the House, he thought it was usual to appoint assessors
from among those best acquainted with the character and value of the lands. He
would vote for the section as reported by the Committee, because he believed it
to be right and proper in itself.
Mr. GwiN.

I will not detain

House

a general
presented to
the House this morning is copied from the Constitution of Texas, leaving out cerTexas is very similarly
tain provisions which I do not think proper to introduce.
There are there many landholders who have large essituated to this country.
tates which are not productive.
I do not wish to do injustice to any portion of the
people of this country and this desire to do justice to all parts led me to examine
for precedents where there were large landholders.
Hence, I offered the proposition
not precisely as it is in the Constitution of Texas, but all I thought was
necessary to cover the case.
I want it distinctly understood, in advance, that the
main argument urged here on the subject of assessors that they should be elected
in the county where th« lands are situated
the argument brought forward that,
by implication, my proposition contemplates that these elections shall be held in
any other part of the State, is without foundation. I have never known that practice
in any State of the Union.
I want the assessors to live in the county where the
property is. I am in favor of that
but I want the Legislature to have the power
to form a system of taxation.
I say that taxation should be equal and uniform
" All property in this State shall be taxed in proportion to
throughout the State.
its value, to be ascertained as directed by law."
Then, if gentlemen wish to be
more specific on this subject, I am perfectly willing that the assessors shall be
residents of the county or district in which the lands are situated.
In regard to the comments on the report of the Committee of Ways and Means,
I shall only say a word or two.
I do not look upon it that any argument has been
brought against it.
These paper missiles thrown upon the House may be laid
aside to be used elsewhere.
I have seen such things before, and I am not at all
afraid* of their effects.
That the price of cattle has risen, I do not doubt but so
are assured
has every thing else, and the relative value is the same.
by the southern people themselves, that the products of the farms in the southern part of the State have been diminished in value, because of the great
difficulty of procuring labor.
I know the people of California will sustain their
Government by any tax put upon them.
I am in favor of establishing a
State Government, and asking as a matter of right that the expenses of this
Government shall be paid by the Government of the United States until we
and if we do not get it from that source, I
are prepared to pay it ourselves
They
believe the people will sustain an equitable taxation, whatever it may be.
are prepared to go through with what they have started, and that is, to establish
a government here. My only opposition to incorporating any specific plan of
taxation in the Constitution is, that it may give rise to some inequality in its opeFor
ration, owing to the different interests in the different parts of the country.
this reason, 1 prefer leaving the subject to the Legislature, with the general provision that taxation shall be equal and uniform, and property taxed according to
its value
principles which nobody will deny.
I have not the least apprehension
that the property of landholder* will be unfairly assessed.
As members of this
Convention, forming a fundamental law, we should be cautious how we introduce
the

long, for I believe there

disposition to get through with this subject.

The

proposition that

is

I

;

—

—

—

;

;

We

;

—

:
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any thing to the disadvantage of one portion of the country or another. The whole
object and scope of the report of the Committee of Ways and Means was to show
that the people of this country were not prepared for taxation as yet, and that they
ought not to be required to impose a burden upon themselves when it was the
duty of the General Government to furnish them with means
not asking this in
a spirit of humble solicitation, but as a matter of right.
Mr. Price. I offered an amendment to the original section as it was reported
from the Committee of the Whole, to strike out what I considered a legislative
provision, and I did it, sir, upon this principle
that the provision was restrictive
in itself, and was a right that belonged peculiarly to the Legislature, and one
which it would seem like aggression on our part to interfere with. 1 want to send
this Constitution to the people with no Insulting or aggressive provision, such as,
in my opinion, is done by the section as it originally stood.
I do not wish to see
the landed proprietors of this country disproportionately taxed.
I believe that by
putting this provision in the Constitution if will be attended by results that all
would deprecate. It might operate very injuriously upon the landholders of the
south.
I appreciate their position, sir, and I should be willing to put any guard
or protection around them that is consistent with our dulies here.
The question being on Mr. Gwin's amendment, as amended by Mr. Jones, it
was adopted and the report of the Committee of the Whole, as amended, was
then concurred in.
On motion, the Convention took a recess till half past three.

—

;

;

AFTERNOON SESSION.

The

consideration of the " Miscellaneous Provisions" of the Constitution

was

resumed.

The amendments

of the Committee of the Whole to the 14th section were con-^
and the section, as amended, was adopted.
On motion of Mr. Steuart, the additional section reported by the Committee
of the Whole, to follow the 14th section, was amended, by inserting at the close
thereof the words, " except for eleemosynary purposes ;" and thus amended the
amendment of the Committee of the Whole was concurred in and the section

curred

in,

;

adopted, viz

No

perpetuities shall be allowed, except for eleemosynary purposes.

Section 16th was adopted as reported by the Committee on the Constitution,
motion of Mr. Sherwood, the 17th section, as amended by the Committee
of the Whole, was stricken out, and the following inserted in lieu thereof:

On

Sec. 17.

Absence from

on business of the State or of the United
any person.

this State,

affect the question of residence of

States, shall not

Section 18th was adopted as reported by the Committee on the Constitution.
The additional section, reported as section l9th by the Committee of the Whole^
was taken up, viz
:

All laws, decrees, regulations, and provisions, emanating from any of the three supreme powers of
which from their nature require publication, shall be published in English and Spanish.

this State,

Mr. Norton moved

to

amend by

word "supreme," and

striking out the

insert-

ing in lieu thereof the word "several."

amendment of Mr. Norton, so as to strike out
words, "emanating from any of the three supreme powers of

Mr. BoTTs moved

to

amend

the

of the section the
the State," which Mr. Norton accepted as a modification of his amendment.
The amendment, as amended, was agreed to ; and, thus amended, the amendment of the Committee of the Whole was concurred in, and the section adopted,

Mr. Ord moved an additional
The Legislature shall have power to

section, as follows

:

extend this Constitution, and the jurisdiction of this State,
over any territory acquired by compact with any State, or with the United States, the same being
done with the consent of the United States.
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Mr. Norton. I have no objection to that, but I do not see the necessity of it.
Mr. McCarver. It is hardly probable that the Congress of the United States
would consent to a provision of that kind. We are assuming enormous powers

when we

adopt such a provision as that.
It is gravely agitated in ConI will support the amendment.
It may be a very imgress the propriety of annexing the Canadas and Cuba.
Probably the extent of California will be such as to call
portant provision to us.
upon us in a short time to take under our protecting wing the Sandwich Islands.
Mr. McCarver. I expect to be a citizen of Oregon, and, if I were a citizen,
I should object to the Legislature of your State fixing a Constitution upon me.
Mr. Hastings. Notwithstanding the protest of my colleague, I am disposed to
It may soon become necessary to annex the Sandwich Islands
favor the section.
We will find it very difficult to make room for the immense populaor Oregon.
tion pouring in here.
Mr. BoTTs. I would not say a word but for the fear that this clause might posWhat is that you propose to do? After fixing
sibly creep into the Constitution.
the right of suffrage, excluding negroes and the descendants of negroes, you introduce a clause by which you may extend this Constitution to the Sandwich Islands, and make citizens of the Kanakas.
are getting to be an almighty people here.
Who knows
Mr. McCarver.
If the Congress of the
but we may have a resolution presented to annex China?
United States and California will assent to it, the Chinese may enjoy the benefit
of the wisdom of this Convention in having our Constitution extended over them.
As a citizen of California and of the United States, I protest against such a mea-

Mr. Steuart.

We

sure.
If we should chance at anytime to annex a portion of the terriby consent of the people, I do not see why we should deny ourselves

Mr. Sherwood.
tory south of us

that right with the consent of Congress, to extend our Constitution over them.

western coast, it becomes us, if possible, to extend our powSan Francisco (Mr. Gvvin) said the other day, I hope we
As my
I hope, if I live forty years, to see
will have six or more States upon this coast
the whole coast populated, and a vast empire on it, so that our power on the east
and west will be the greatest in the world.
Mr. Ord. I do not think the meaning of this additional section is distinctly unSuppose it were found necessary or convenient to California that Orederstood.
gon should dispose of a part of her territory to California by donation, finding that
she could not govern it conveniently, and California was willing to accept it
it
would be necessary before we could extend our laws over that territory to have
The Legislature could not extend our laws over
the power in our Constitution.
It would be necessary,
that newly acquired territory, however small it might be.
without this provision, to call a Convention.
It is for the purpose of anticipating
any contingency of that kind that this section is offered.
Mr. Hill. I shall oppose the adoption of this provision. I think it is useless.
If we should get a portion of Oregon, it becomes a part of California.
The present Constitution would extend over it.
Mr. Ord. It cannot extend beyond the boundary which we fix in the Consti-

Being

er.

citizens of the

friend from

;

;

tution.

Mr. LippiTT. I think there is some doubt whether this Constitution could be
extended beyond the boundaries therein established. I can conceive the probability of such an instance as that mentioned by the gentleman from Monterey,
(Mr. Ord.) I do not think the Legislature would have power to extend the jurisdiction of the State beyond what we have now marked in this Constitution.
I
would also remind gentlemen that, according to a provision already adopted, there
is no way of calling a Convention of the people, so as to give that power to the
Legislature, under two years
it will be two years before that constitutional power
could be given
and if the case alluded to should arise, we can conceive very rea;

;

:
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it would be important that it should be acted upon immediately.
no power except by altering the Constitution, it would take two years

dily that

If there

is

to

I

am

do

it.

amendment.
announce to the House

therefore inclined to support the

Mr. Ellis. I merely rise to
that the previous question
around again.
Mr. McCarver. I wish to refer to this fact that the only instance on record
in which the set limits of a State were altered was that of Missouri.
The Constitution of Missouri made no provision for that purpose.
A simple act of Congress, with the assent of the Legislature, admitted an additional portion of territory
into the State of Missouri.
Now, if Oregon should be a State, and one of the
parties should consent to make this donation, I have no doubt that the action of
the two Legislatures and of Congress would be sufficient to accomplish the puris

:

pose.

Mr. BoTTs.

am

hear gentlemen talk here about giving
beings, without consulting them.
Suppose Oregon, says the gentleman, should give away thirty thousand of her
the Legislature would extend our laws over them.
inhabitants to California
Do you mean to say, sir, that our Legislature shall assume this control over
them, without consulting their wishes? I deny any such doctrine. The only
way to accomplish the object, in such an event as that referred to, is to call
Let it be the work of the whole popua Convention to make a Constitution.
lation of California.
I have no doubt that, when this Convention lays down the
boundaries of this State, it is utterly impossible for the Legislature to alter a
constitutional provision, the boundary being one.
How can it be that, whilst
Constitution
there
telling
the
boundary
of this State is, the
the
is
them what
that
Legislature can violate
Constitution which every member must be sworn to
support ?
You propose to leave to the Legislature the extension or contraction
of this boundary question; that the Legislature shall make the boundary of this
State precisely what they please
and without the consent of those persons that
are so donated that you extend and force over them your laws and your government.
Mr. Shannon. I call the attention of the House to the 10th section of the 1st
article of the Constitution of the United States.
Mr. Ellis. I move the previous question.
The yeas and nays being ordered, the result was as follows
I

astonished,

away human beings and

sir, to

human

selling

;

;

:

Yeas.

—Messrs.

Covarrubias, Crosby, Ellis, Gwin, Hoppe, Hobson, Hollingsworth,
Lippitt, Ord, Pico, Rodriguez, Reid, Sutter, Stearns, Steuart, Wozencraft
17.
Nats.— Messrs. Aram, Botts, Dimmick, Dominguez, Gilbert, Hanks, Hill, Hastings, McCarver, McDougal, Norton, Pedrorena, Shannon, Vallejo
14.
Carrillo,

—

—

Mr. Lippitt moved a reconsideration of the vote just taken and the article and
amendment was ordered to lie on the table for further consideration.
On motion of Mr. Gwin, the House then resolved itself into Committee of the
Whole, Mr. Lippitt in the chair, on so much of the report of the Committee on
;

the Constitution as relates to the preamble.
The majority report being under consideration, as follows

We,

the people of California, grateful to

blessings,

The

do establish

Almighty God

for

:

our freedom, in order to secure

its

this Constitution.

minority report was called up by Mr.

Gwin,

as follows

We,

the people of the Territory of California, by our representatives in Convention assembled,
at Monterey, on the first day of September, A. D. 1849, and of the Independence of the United
States the seventy-third, having the right of admission into the Union as one of the United States
of America, consistent with the Federal Constitution, (and by the Treaty of Peace between the
United States and Mexico, ratified on the 30th day of May, A. D. 1848,) in order to secure to ourselves and our posterity the enjoyment of all the rights of life, liberty, and the free pursuit of happiness, do mutually agree with each other to form ourselves into a free and independent State, by
the name and style of the "State of California," and do ordain and establish the following Consti-

tution for the government thereof.

:
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Mr. GwiN.
same precisely

All I have to say in favor of the minority report is, that it is the
as the preambles of the Constitutions of Arkansas, Louisiana, and

which were acquired under nearly the same circumstances as
by treaty or purchase.
Mr. Norton. I have but a single word to say in behalf of the report of the
majority.
It was desired by nearly all the members of the Committee, that we
should adopt some preamble that would be short and expressive, and at the same
time contain every thing that would be absolutely necessary. I do not think myself that it is necessary in a preamble to refer to the treaty of peace between the
United States and Mexico. It should not be in the Constitution any more than
any other part of the history of the State of California. Neither do 1 think we
should put in anything in regard to the protection of life, liberty, and the pursuit
They are contained in
of happiness
a long rigmarole which everybody knows.
our declaration of rights.
For these reasons the majority of the Committee agreed
upon the report which has been presented here which I believe expresses all that
need be said in a preamble.
Mr. GwiN. The gentleman's opinion may pass for what its weight may be.
Three States have adopted the plan which I have presented in becoming members of the Union.
The main point with the gentleman is, \hat the preamble
which he presents is from the Constitution ot New Yoik.
Mr. Norton. And a very good one it is.
Mr. Shannon. We are told that the preamble of the majority is from the Constitution of New York.
In my opinion it is the most butt-ended one that could be
found.
She commenced under the new Constitution as a State we commence
as a Territory, and we have no right to assume that we are a State until we are
formed as such.
and I offer the folI think both propositions are objectionable
lowing as a substitute
We, the representatives of the people of the Territory of California, in Convention assembled, at
Florida, territories
California,

—

;

;

;

Monterey, on Saturday, the first day of September, A. D. 1849, and of the Independence of the
United States the seventy-third, in order to secure to ourselves and our posterity the enjoyments of
civil, religious, and political liberty, form a more perfect government, establish justice, ensure domestic tranquility, provide for the common defence, and promote the general welfare, do mutually
agree to form ourselves into a free and independent State, by the style and title of the " State of
California," and do ordain and establish this Constitution for its government.

Mr. Hastings. I cannot see the necessity of a preamble at all.
quite enough to say " the Constitution of the State of California."
I

I

think

it is

Neither can

see the necessity of inserting in an instrument of this kind a prayer to Almighty
I shall vote for any preamble that comes the nearest to being no preamble

God.

at all.

Mr. Norton. I must protest against the gentleman from Sacramento, (Mr.
Shannon,) calling this a butt-ended proposition. He does not show much reverence for the State from which he came. I have seen nothing from any of the
States that exceeds this in beauty and simplicity.
The other gentleman from Sacramento, (Mr. Hastings,) does not seem to think it necessary to be grateful to
Almighty God. I hope some of the members of this House perceive that necessity.
I think it is proper, doing so solemn an act, that we should make a due reference to the Supreme Being.
This preamble I consider as appropriate as any
that we could adopt.
The gentleman (Mr. Shannon) says we have no right to
call oursehvss the people of the State of California.
The argument will not stand.
This Constitution is nothing until ratified by the people but from the moment
;

we are
Mr. McDouGAL.

it is

ratified

the State of California.

I hope this House has originality enough about it to form a
own, without referring to New York, or any other State. I desire
to see in this Constitution a few lines at least of our own manufacture.
Mr. McCarver. The preamble of the gentleman from Monterey (Mr. Botts)
suits me better than any I have seen, because it is the shortest.
There is no neces^ty for a long pream'ble neither is it necessary that we should go to the dif-

preamble of

its

;
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The very fact that the proposition of the Committee
from the Constitution of New York would induce me to reject it. If we sit here
much longer we will have a resolution to annex New York, Constitution and all.
On motion, the Committee then rose and reported progress.
It appearing that a quorum was not present, on motion, the House adjourned till
to-morrow at 10 o'clock.
ferent States for a model.
is

SATURDAY, OCTOBER
In Convention.
proved.

Prayer by Padre Ramirez.

6,

1849.

Journal of yesterday read and ap-

On

motion of Mr. Gwin, the House resolved itself into Committee of the Whole,
in the chair, on so much of the report of the Committee on the Constitution, as relates to the Schedule.
Section 1 being under consideration, as follows

Mr. Gilbert

:

Sec.

All rights, prosecutions, claims, and contracts, as well of individuals as of bodies corporate, and all laws in force at the time of the adoption of this Constitution, and not inconsistent
therewith, until altered or repealed by the Legislature, shall continue as if the same had not been
1.

adopted.

Mr. Shannon moved the transposition of the third and first sections.
Mr. Price moved to strike out the first section. He could see no necessity
for

it.

Mr. DiMMiCK thought there was a good deal of necessity for it. It was to provide that the present officers of the Government, prefects, alcaldes and others,
should perform the duties of their oflices until their places were taken, under the

new

Constitution.

McCarver

we should make laws with any reference whatever
This was a Constitution for our own State. He was opposed to legalising the acts of any officers under the Mexican law. This Convention was not called upon to say whether there any such officers in existence.
Mr. DiMMicK said it was not to meddle with the existing form of government
that this section was proposed.
When this Constitution was adopted by the peoBut under it, as it stands, the prepie, it would be the supreme law of the land.
Consequently, until these
sent officers of the Government have no power to act.
officers were susperseded, there would be no government at all, without such a provision.
This only recognizes these officers until the Legislature shall meet and
provide for the emergency.
Mr. Halleck said that the first section was copied from the second section of
the Schedule of the Constitution of Louisiana.
Section 3d was copied with very
slight alteration from the 4th section of the same schedule, (142 and 144, Constitution of La.)
Both of these sections correspond very closely with the sections on
the same subject in the first Constitution of Louisiana when she was in nearly
It was a
the same situation with respect to former laws as California now is.
matter of great importance that they should be adopted.
Mr. McCarver said there was a marked difference between our Constitution
and that of Louisiana. Louisiana was an organized Territory, and under territorial laws from 1803 to 1805.
It was therefore necessary that the authority recognized by the Government of the United States should continue in ex^istence until the State Government went into operation.
Mr. BoTTs. I have no objection to this section myself, except that it lays down
just this proposition
two and two are four. It asserts a doctrine, sir, which I
have never yet seen the man to controvert that the municipal laws continue in
existence until they are abolished by the competent authority.
All rights, prosecutions, claims, and contracts, as well of individuals as of bodies corporate, and
all laws in force at the time of the adoption of this Constitution that it does not
Mr.

to the

did not think

laws of Mexico.

:

repeal, are not repealed.

—

Who,

in the

name

of

common

sense, doubts that ?• If
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is upon the truth contained in this section, where can you find a negathese laws continue in force if they are not repealed
in other
That
?
only
two
that
till
he
dies.
one
of
ways
they
lives
There
is
can
words, that a man
by
enactment
of
Constitution,
or
the
this
enactment
of
the
cease to exist by the

the question
tive vote

;

;

Legislature.

Mr. GwiN. I think the gentleman from Monterey is entirely mistaken in one
There are some rights under the present laws that this Constitution
respect.
takes away
they should

—those of

individuals.

The

right of suffrage

is

one.

proper that

It is

This Constitution declares who shall vote in California.
There were other individuals who could vote under the municipal law there may
No possible harm can
be municipal laws that are in conflict with the Constitution.
It makes no declaration what the law is.
It is deresult from such a provision.
signed to tell those who have lived under the existing municipal laws, of what
rights they are deprived, and what privileges are conferred upon them.
If the object of the clause be what the gentleman from San FranMr. BoTTs.

know

it.

;

cisco says, to tell the inhabitants of this country that this Constitution is the law
of the land from the time of its adoption, and that those who are excluded from
voting are excluded from voting, I think I could form a section that would answer
Why, sir, the people know all this. It is not necessary to tell them.
quite as well.
Mr. Jones. I would ask the gentleman (Mr. Botts) to reflect and see if, in the
recent history of California, he cannot pick out a spot where this principle has
been doubted, and even denied. It may not have been so in Monterey. But, sir,
I myself, even with my very limited knowledge of the history of this country, can
very well see the importance of asserting this great principle in the Constitution
which we have adopted. I have heard it doubted I have heard it denied and
there is more than one gentleman in this House who has heard it doubted and
denied, and perhaps the gentleman himself, (Mr. Botts,) if he reflects, will see the
necessity of it.
Mr. Price. I cannot perceive that there is any principle contained in this secIt is a mere declaration that this Constitution goes into effect after
tion at all.
its ratification by the people.
Mr. Jones. There is a very important principle contained in it that the municipal laws heretofore in force in this country, are in force until they are properly
Perhaps the gentleman from San Francisco (Mr. Price) has come from
repealed.
where the principle has been denied.
Mr. Steuart. If this section is to carry with it the interpretation which has
been given to it by gentlemen who have addressed the House, that all laws npt
inconsistent with this Constitution shall continue in force if not repealed, then, sir,
I think it comes in conflict with another section following soon after, which makes
it depend upon the happening of another contingency
a contingency that may
never occur. In the 7ih section you make it the duty of the present Executive
of this State, immediately after ascertaining that this Constitution has been so ratified, to make proclamation of that fact, and thenceforth this Constitution shall be
ordained and established as the Constitution of California.
Now, suppose the
present Executive of this State does not choose to make this proclamation, what
is going to be the result?
I want information as to the effect.
Mr. Sherwood. If it conflicts the Constitution, it will not be enforced, as a
matter of course.
The question was then taken on striking out the 1st section, and decided in the
negative.
;

;

;

—

Mr. Shannon's motion

to transpose the 1st

and 3d sections, was also decided

in the negative.

The

section, as reported, was then adopted.
Section 2 was adopted as reported, viz
:

Sec.

The

Legislature, shall provide for the removal of all causes
this Constitution goes into effect, to courts created by the same.
2.

which may be pending when

—
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Section 3 being under consideration, as follows

:

In order that no inconvenience may result to the public service from the taking effect of
no office shall be superceded theieby; but the laws relative to the duties of the
officers to be appointed under this Constitution, shall remain in full force.

Sec.

3.

this Constitution,

Mr. BoTTs. I hardly know what to say about this section. I do not know if
there are any officers in this government -if there be any such thing as a government here at all. If there be any officers I am perfectly willing that they should
remain offers, but I have heretofore endeavored to show that, under the decision
of the Supreme Court, the political offices created under the Constitution of Mexico have been abolished.
I shall, perhaps, be compelled to vote against the section simply because I think, under the decision of the Supreme Court, there is no
government in California. Most objectionable as the laws are, which define the

powers of those officers, if there be such officers, I would rather have them than
none at all. That is the alternative
but remember, sir, one of these laws is
this, if I understand it, and one adopted by your judges in your Supreme Court:
that the judge who sits upon a case of life and death shall be entitled to receive
8100 if he can procure the conviction of the criminal. That is one of the principles under the xMexican law
a principle most odious and repugnant to the feelings of an American. I will not refer to others I do not want now to show how
objectionable many of these principles are, but I contend that the whole of them
have been blotted out by the change of government, under the decision of the
Supreme Court, and of common sense and common castom. There are no officers, and no laws in existence in California that define and determine the duties
of officers.
Government is what? It is that power which is authorized to make
laws.
Does any body pretend to say that there exists in California a power to
alter, amend, or abolish any laws, other than that of the people themselves ?
No,
sir, we are expressly told that no such power exists; and yet we are told that a
government exists; a government which cannot amend cannot reform the laws.
Who ever heard of such a government? There are no officers, yet I wish there
were, objectionable as are their powers.
I would rather have them for the short
;

—

;

—

But I cannot support the doctrine
space of time that intervenes, than have none.
contained in that section.
I shall vote against the section, not because I have
any objection to these gentlemen performing the functions of officers, if they had
the right to do it, but because they have no such right, under the decision of the
Supreme Court. We are required in this clause to run in direct opposition to
that decision, and declare that the political law of this country has not been
changed, and that their duties and powers are those that the political law of
Mexico gave them. It is utterly impossible that I can recognize this doctrine.
Mr. Sherwood. I think I see the difficulty under which the gentleman labors,
but if he looks over the section it will not prove liable to the objection which he
We neither affirm nor deny the existence of any officers the section
names.
Public custom
says nothing about the legality of the exercise of these offices.
has perm.itted them to exercise these duties, and the section merely provides that
I
they shall continue to exercise them as before, until the laws are established.
the
interdict
do not think it would be proper in the Constitution either to affirm or
discharge of these duties; but we say that no officer shall be superseded by the
going into effect of this Constitution until the Legislature shall have passed laws
and elected, or provided for the election, of officers to supersede those that may
exist, if any do exist.
I think the gentleman should vote for it, and that the objections which he makes to the exercise of the duties by certain officers under the
Mexican law would be very well addressed to the Legislature, and would excite
that body to speedy action.
If $100 is offered to a judge as a bribe, the sooner
he is out of office the better. The argument could very appropriately be addressed to the Legislature.
Mr. Jones. Either one of three things must exist either there are no officers
'and none will be superseded, or there are certain offices which do legally exist,
;

:
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and certain others which do not legally exist, and a part will be superseded and a
part will not be superseded ; or they all legally exist, and none will be superseded.
The article expresses nothing in regard to the legality of the offices. If
an office at all by the decision of the Suprene Court it certainly will
superseded.
But if the gentleman (Mr. Botts) will look to the law of
not be
will
see
that
this has always been the case.
Such was the case in
nations he
conquered
Italy;
and
such has been the case in
Louisiana; such when France
that there are certain offices which, from the necessity
all conquered countries
of the case, do exist until other offices are established to supersede them.
It is
necessary that there should be some administration of laws some order and
governmenr. This usage is established by the law of nations. Now I apprehend
iha^ the decision of the Supreme Court of the United States does not extend to all
There are certain offices which must be retained
the offices of this territory.
They have nothing to do, per se,
until other offices are created in their place.
with the political law of the land.
But, sir, the question has been decided by the
people of this territory
they have elected by their voice officers to fill certain
stations.
How could they elect officers to offices which do not exist? The gentleman from Monterey must see that his argument fails here. The law, as it
exists, becomes the voice of the people of this territory; they have adopted it as
a part of their municipal law.
Then if these offices do exist, we, the Convention
of the people of this territory, have no right to abolish and deny the will of the
people who elected these officers.
Upon the very same day that these officers
were elected we were elected. The very same voters that elected the Supreme
Judges and Alcaldes elected us their representatives.
What power have we to
deny this right to the people? I say we have none.
Mr. Hastings. I am willing to admit that the gentleman from Monterey (Mr.
Botts) understands his own position, but I hope he will admit that he is entirely
wrong. The officers alluded to here are officers that may be created under
municipal law.
Ml'. Botts.
I admit it.
Mr. Hastings. Then it alludes to some officers whose election is authorized
by law. But the gentlemen who sustain this question are more out of the way
than the gentleman from Monterey.
It seems to me that they do not understand
what the purport of this section is. It declares, that "in order that no inconvenience may result to the public service from the taking effect of this Constitution,
no office shall be superseded thereby."
At the same
It expressly states that no office shall be superseded thereby.
time, in their argument, they tell you that these offices shall be superseded. The
section does not say so; perhaps there is a mistake in the copy. But, Mr. Chairman, here I think is where the difficfUlty arises the section adds " but the laws

an

office is

;

—

;

:

;

relative to the duties of the several otTicers shall I'emain in

entering into office of the

But

new

officer"

—

the

new

officer to

full

force until the

be appointed under

here or in the first part of the secare superseding officers now of
Prefect, Sub-Prefect and Alcalde, yet we declare positively that no officers shall
be superseded, but the laws shall remain in full force regulating the duties of
these officers.
Now either the section is wrong or the gentlemen are wrong. I
shall vote against it as it stands.
Mr. Steuart. I agree entirely with the views expressed by my friend from
Monterey (Mr. Botts) upon this occasicin, as well as upon a former occasion. I
shall not attempt to add anything to an argument which has been so ably and fully
presented as this.
I merely rise to offer an amendment, wiihcut which I cannot

this Constitution.
tion, that

any

vote for that section.

and

government,"

at all said, either

be superseded.

We

move to substitute for the word "office" the word "officer,"
word "shall" the following, "officer appointed by the ex.

I

to insert afier the

isting

is it

officers shall

dec.

:
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Mr. BoTTs. Perhaps I was too broad in the statement I made a little while
ago that no offices were in force in California. I yield entirely to the statement
made by the gentleman from San Joaquim, (Mr. Jones,) because I think it is undeniable that there are some offices which the people have created by election. I
never hesitate to admit an error when I discover it but most unquestionably the
gentleman from Sacramento (Mr. Hastings) is right in the reading of this clause
and it is very plain to see how this error has crept into the Convention. It came
from the Committee. Do you not see, sir, what the Committee has done ? Have
they ever presented you with an original idea since they have been acting here?
They admit it themselves they have gone to other Constitutions and presented
them to you, without any regard at all to California, and the peculiar circumstanWhat have they done ? In their haste they
ces under which California exists.
have grabbed up a provision out of a Constitution, where, no doubt, the offices
that were brought into existence under the new Constitution were exactly the' same
that existed under the old, and therefore that Constitution very wisely inserted this
provision, that no inconvenience might result from the change of government.
They were offices that were not inimical to the people, and to which the people
did not object.
Has not the gentleman from Sacramento shown you that offices
must be superseded thereby are bound to be superseded thereby? The very
offices created by the people themselves it is intended shall be superseded by the
Constitution.
If the gentleman wishes to effect what the Committee thought they
had effected, he must alter this clause so as to read that they shall not be superseded thereby, until the laws of this Constitution shall go into operation.
In one
part of the sentence they say no office shall be superseded
in another part they
tell us about new officers entering upon their duties.
Mr. Sherwood. I think the gentleman is entirely mistaken. The section is
clear enough.
It simply says that upon the going into operation of this Constitution no office is superseded, nor the duties of this office, until the new officers are
installed into office under this Constitution.
These officers remain until they are
superseded.
I would leave the question as to the legah'ty of these offices entirely
open, to be decided by those who have a right to decide it.
Mr. Halleck. I rise merely to call attention to this fact. It was said that
this section was taken from some Constitution that did not supersede any office.
I have looked over the Constitution from which it is taken, and 1 find that it supersedes a good many offices.
It entirely changes the organization of the courts, and
Now it would be rather strange if these
puts out of office innumerable judges.
officers continue yet in Louisiana, notwithstanding this clause, under the new Constitution.
I agree perfectly with the gentleman from Sacramento, (Mr. Hastings,)
in regard to the inconsistency which he points out in this section.
I think myself
;

;

;

—

;

it requires amendment.
Mr. Shannon. I think this difficulty can very easily be removed, and I shall
move an amendment to the amendment of the gentleman from San Francisco, as
follows: to strike out the word "but" after the word "thereby," and insert the
word "nor;" strike out the words "several offices shall remain in full force" and
insert the words "same be changed."
Mr. Halleck proposed to amend Mr. Shannon's amendment, so as to strike out
all after the word "thereby," and insert "nor the laws relative to the duties of the
several officers be changed, until the entering into office of the new officers to be
appointed under this Constitution ;" which Mr. Shannon accepted as a modification of his amendment.
^
Mr. GwiN offered the following, which Mr. Halleck said was precisely the same

that

as his
Strike out the words " bat the laws relative to the duties of the officers to be," and insert in lieu
thereof the words, " nor the laws relative to the duties of the several officers be changed until the
entering into office of the new officers to be."
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Mr.

Shannon

I^eing on Mr.

then withdrew his amendment, as amended, and the question.
Gwin's amendment it was agreed to and the section, as amended,
;

was adopted.
Section 4th of the report being under consideration, as follows

:

The

provisions of this Constitution concerning the inability of persons to hold certain
offices therein mentioned, shall not be held to apply to officers chosen by the people at the first
election, or by the Legislature at its first session.

Sec. 4.

Mr. BoTTs said

:

There are certain things provided with respect

to the inability

of certain persons, which I think require amendment.
For instance, no person
holding an office under the Government of the United States, shall be eligible to
office under this Government.
Js it intended that the effect of this section shall
be, that officers who hold these offices may also hold office under the election held
at the first election for officers of this State Government.
I think, sir, although
that might suit me, it would not suit other gentlemen in this House.
I think, for
instance, that there is the office of Governor, a very snug little place, and there is
the officesof member of Congress and Senator, and there are State officers, judges
ofthe Supreme Court, Attorney General, &c. I think we said a little while ago that
no person holding the office of naval storekeeper should be eligible to these offices.
I feel personally interested in that matter, and I want to know whether the
naval storekeeper can be judge of the Supreme Court or Attorney General,
Mr. Jones. I move to strike out the words " inability of," and insert the words
*' term of residence
necessary to enable."
Mr. GwiN. I certainly, when this question was before the Committee, never
saw any other bearing to it than this that it was to enable every person who was
an elector under this Constitution, to be a candidate for the Legislature, and that
members of the Legislature should be eligible to offices under the first Legislature that they are afterwards excluded from by this Constitution.
The reason
that influenced my mind was, that the members elected to the first Legislature
might be the best qualified to fili offices that were to be provided by the Legislature.
In the Constitution of Louisiana which has recently gone into operation,
there is this provision, Article 14G ofthe Schedule:
The provisions of Article 28, concerning the inability of members of the Legislature to hold cer:

tain offices therein mentioned, shall not be held to apply to the

members of the

first

Legislature

elected under this Constitution.

This 28th article of the Constitution of Louisiana, excluded members of the
Legislature from holding certain offices, and all the important offices of the State
were to be filled. All the important offices of California are to be filled by the
Legislature; Judges of the Supreme Court, Attorney General, Surveyor General,
Treasurer, Secretary of State, <&c.
It was intended that the members ofthe first
Legislature should not be excluded from holding these offices.
There are certain
qualifications as to residence ; and it was intended that it should not apply in the
first election ; that any man who could vote at the first election, could be a candidate for the Senate and House of Representatives.
That was the bearing ofthe
section in my mind when it was before the Committee.
If the gentleman (Mr.
Botts) offers any amendment providing for what he deems tjie, difficulty, I am wil;•
^iirsirii
il>
ling to vote for it.
for future consideratable
The question was taken on laying the section on the
tion, and decided in the negative.
Mr. Jones inquired in what section ofthe Constitution the provision in relation
to the inability of members of the Legislature was contained.
He thought by
comparing that and the section und^r consideration the House might be able to
arrive at some satisfactory result.
Section 20, of the Legislative Department was then read, as follows
•

:

No Senator,

member of Assembly,

during the term for which he shall have been
elected, be appointed to any civil office of profit, under this State, which shall have been created,
or the emoluments of which shall have been increased, during such term, except such office as
may be filled by elections by the people.
Sec. 20.

or

25

shall,

k

—

:
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Mr. Halleck explained the object of the section under consideration,

(sec. 4.)

It was intended to obviate questions in regard to the eligibility of existing officers
He thought it should be so amended as to include all. A judge
of the country.
to the Legislature if the amendment of the member from San
elected
could not be
prevailed.
Joaquin
Mr. BoTTs would simply remind the gentleman that although there might be
some difficulty about excluding so good a man as a judge from the Legislature,
that evil was more than counterbalanced by admitting the navy agent to hold
office under this Constitution, which he would be if the clause was adopted as it
He thought, however, that it was best to exclude both judge and navy
stood.
agent.
Mr. Hastings. I am aware that in our vicinity here, and perhaps throughout
the whole House, there is a great disinclination to make any invasion upon the
therefore, being afraid that perhaps this may be voted
report of the Committee
down, I will say a word. Most certainly every member of the House will see
that the section as it now stands would not at all accomplish the object that the
Committee had in view, and that the Committee committed a great oversight,
"The provisions of this Constitution concerning the inability of persons to hold
certain offices therein mentioned, shall not be held to apply to officers chosen by
the people at the first election, or by the Legislature at its first session."
Now, the laws in this Constitution relative to the inability of persons to hold
It is provided in this Constitution,
office are not to apply at the first election.
that any person guilty of bribery, or a man who fights a duel, is thereby rendered
incompetent to hold any office of trust or honor. But he may receive a bribe, or
This section gives him
fight a duel, with impunity, previous to the first election.
If he has been convicted of any infamous crime it amounts to the
that privilege.
;

same

thing.

Mr. GwiN.
Jones,) which

"or

second the amendment of the gentleman from San Joaquin, (Mr.
think covers the whole ground, with the further amendment

I
I

the office."

Mr. Steuart.
that either of the

be

laid

by

for

a

I

really think this

amendments covers

little

is

a very important matter.

the whole ground.

while in order that

it

may be

I

move

I

do not see

that the section

properly considered and acted

upon.

The question was then taken on Mr. Jones's amendment, and
and the 4th section, as amended, was adopted.
Section 5 was then adopted, as reported, viz

it

was

adopted,

Every citizen of California, declared a legal voter by this Constitution, and every citiSec. 5.
zen of the United States, a resident of this State on the day of election, shall be entitled to vote at
the first general election under the Constitution.

Section 6, as reported by the Committee,

was then taken up

as follows, viz

:

Sec 6. This Constitution shall be submitted to the people for their ratification or rejection, at
the general election to be held on Tuesday, the sixth day of November next.
The Executive of
the existing government of California shall issue a proclamation to the Prefects of the several districts, or, in case of vacancy, to the Sub- Prefects, requiring them to cause such election to be held
on the day aforesaid, in their respective districts. The election shall be conducted in the manner
which was prescribed for the election of the delegates to this Convention, except that the Prefects
or Sub-Prefects ordering such election in each district, shall have power to designate any additional

number
poll

and

of places for opening the polls, and that in every place of holding the election a regular
be kept by the judges and inspectors of elections. It shall be the duty of these judges
inspectors of elections, on the days aforesaid, to receive the votes of the voters qualified to vote

list shall

Each voter shall express his opinion by depositing in the ballot-box a ticket
be written "For the Constitution," or "Against the Constitution," or some such
will distinctly convey the intention of the voter.
These judges and inspectors shall also
receive the votes for the several officers to be voted for at said election, as herein provided.
At the
close of the election the judges and inspectors shall carefully count each ballot, and forthwith make
duplicate returns thereof to the Prefect (or Sub-Prefect, as the case may be) of their respective districts, and said Prefect or Sub-Prefect shall transmit one of the same by the most safe and rapid
at such election.

whereon
words as

shall
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conveyance, to the Secretary of State.
Upon the receipt of said returns, or on the 7th day of
December next, if the returns be not sooner recdved, it shall be the duty of a Board of Canvassers,
to consist of the Secretary of State, one of the Judges of the Superior Court, the Prefect, Judge of
First Instance, and an Alcalde of the district of Monterey, or any three of the aforementioned
officers, in the presence of all persons who choose to attend, to compare the votes given at said
election, and to immediately publish an abstract of the same in one or more of the nevs^spapers of
California.

Mr. BoTTs. I think this section has been taken again at random from some
Constitution where the state of things is altogether different from that which exTo say that the Executive of the existing government shall
ists in California.
issue a proclamation, may be a v^ry proper way for the people of Louisiana or
New York to talk to their Governor, whom they make, and who is under their control, and it would be a very proper way for us to talk to our Governor if he was
under our control but I do not feel authorized here to give any directions to the
Executive of this Territory, nor do I think such an order would come with much
propriety from this body.
The Executive of the existing government of California has proclaimed to the people of California that he is instructed to prevent the
existence of a government here under the circumstances that we propose to have
this government.
Such a proclamation is issued from him- I do not know how
much, as an individual, he is with us in this matter, but he tells us, that as an officer of the Government, the action of Congress is necessary to render this a government. There is a great want of delicacy in asking that gentlemen under these
circumstances to take any hand at all in this matter but, sir, I think it is an unheard
of impropriety to command him to do it. I therefore, at least, propose to amend
the words of the section by saying that the Executive of the existing government
of California " shall be requested to issue a proclamation."
Unless I have evidence on this floor that he is willing to issue such a proclamation, I will not even
request him to do it.
But if he is willing, there is no man in the land of whom I
would sooner ask a favor than of that gentleman, f<)r it is certainly a fav )r. You
have no right to make such an application to an individual in this land, not known
to this Constitution
you have not a Governor at all under this Constitution. If
he is a Governor, he is a Governor by other authority than that created by you.
I move, therefore, to amend by saying ** the existing Governor shall he requested
;

—

;

;

to issue a proclamation.

Mr. Halleck, I think the amendment of the gentleman from Monterey is a
very proper one but whether you say shall do it, or shall be requested, I can assure him that the gentleman to whom he refers, will do it.
Mr. GwiN. I think it very important that we should leave nothing to contingencies here.
I have heard General Riley say in private conversation, that he
will issue such a proclamation
but I think there should be no doubt on the subject.
^Y some contingency that we know not of, he might refuse to do it, and>
this is what I think should be provided against.
Mr. Hastings. Suppose the Executive should decline to issue this proclamation, or another Executive takes the place of this one, and he is not willing to acknowledge our right to make this order. These are contingencies that we must
We have no certainty that in November the same Executive will beprovide tor.
Now, to rehere, or that the feelings of the present Executive will be the same.
quest the Executive, whoever he may be, is still leaving the matter entirely doubtful.
Although we have assurance (hat General Riley will do it, we have no assurance that any other Governor will do it, should there be another placed in the
office.
If gentlemen will provide for that contingency, I will be in favor of the
motion.
Mr. Sherwood. If such casualties should occur, of course the election would
nevertheless be held, because we say expressly such an election shall be held on
the 7th of November.
It would be precisely the same case of interregnum that
is always provided for.
The prefects would go on as if there was a Governor.
;

;
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Mr. GwiN.

I

move

to insert the following

That the President of the Convention
refusing to do

:

shall issue a proclamation in the event of the

Governo?

it.

Mr. BoTTs. I would rather not anticipate such an event. 1 therefore prefer
not accepting the amendment.
Mr. Jones. If the election should take place on the 7th day of November, it
would not give time to print the Constitution and send it down to Los Angeles and
,

Even

they had time at Los Angeles to consider the effect of this
another difficulty.
Upon the 7th day of DecemVjer, if the returns are not received sooner, the Secretary must count them, and upon the l5th
day of December, the Legislature must hold its session. That will give only
seven days for the members from Los Angeles to arrive at the seat of Government j
and if it be necessary f<jr the Secretary to issue certificates of election to the perIn the districts of San Joaquin and Sacrasons elected, he will have no time.
mento where the difference between the precincts is great, and the means of communication limited, it would be very difficult for a member to know whether he wasf
elected or not, and perhaps some intimation from the Secretary might be necesAt all events, the members from Los Angeles have only seven days to come
sary.
to the place of the Legislature.
I think they ought to have at least two weeks.
Mr. Tefft. I think if the gentleman will look at that section he will see that
the difficulty is provided for in requiring the duplicate returns of the election to be
returned to the Prefect, so that the candidate elected can ascertain as to his election from the Prefect.
Mr. Jones. That avoids the difficulty.
Mr. BoTTs. I rise simply to suggest a modification of the words which I originally moved.
I think it better than the original.
Strike out the words " shall
"
is hereby requested to issue a proclamation
issue a proclamation to," and insert
to the people of California, directing," and further to amend, by striking out the
words " to " and " requiring."

San Diego.

Constitution, here

Mr. GwiN.

we

ought

if

is

Before

to settle.

we go

into that, there is

Whether we

something more important which

hold this election on the 7th day of

November

think the gentleman from San Joaquin (Mr, Jones) -is mistaken in regard to the difficulty. I do not object to the election on that day, because the
sooner we put this government in operation the better, and I have received assu-^
ranee that this Constitution can be printed and placed in the hands of the people
in time for them to vote upon it by the 7th of November.
I am satisfied with
But, sir, 1 wish to call the attention
that, although I would prefer a longer time.
that if the election takes place on the 7th of Noof the Committee to this fact
vember, the Legislature should meet at an earlier day than the 15th of December.^
I believe, sir, that it is a matter of the greatest
It is absolutely necessary.
importance to California, inasmuch as we have determined to put this government in operation forthwith, that the representatives from California should
appear in the Congress of the United States at the earliest practicable period
and if we hold our election on the 7th of November, I believe that the Legislature
ought to meet on the fourth Monday of November, which is the 27th. That gives
three weeks
and the members can be notified of their election by the Prefects
in the several districts, giving sufficient time for them to attend at the seat of
government. The reason why I conceive this to be so important is this: on the
7th of November we elect two members of Congress.
It is well known, that on
the 1st of December, before the steamer sails, it can be ascertained to a certainty
that there are two members of Congress elected, and it would be the duty of these
two members of Congress to proceed forthwith to Washington City. But, sir,
that would be only half a representation of the State, unless the Senators should
go on at the same time. I know that this section provides that the canvass of
votes cannot take place till the 7th of December
so late that the members
or not,

I

:

;

;

—
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It may not be
elected could not receive official notification in time to go on.
generally known in this country that, in the appropriations made by Congress, it
is a rule of Congress that the appropriation bills shall all be reported within sixty
days after the meeting of Congress at the long session. If we send our Members
and Senators there to take their seats on the 1st of January, they will be in full
time to ask for appropriations for breakwaters, light-houses, and other purposes.
But if the representation from this State do not get to Washington before the last

when these appropriation bills are reported, they will find the thirty
millions of dollars appropriated, and California will find herself in the background.
The statement of the Senators and Members, even if they were not admitted offiof January,

would be listened to, and would have a beneficial influence. Hence, sir, it
of the greatest importance that, if we can possibly organize our governmatter
is a
on our Senators and Representatives on the 1st day of December,
send
ment, and
we should do it; and if this Convention decides upon this course, I say there is
plenty of time ; and inasmuch as there are important interests of this State that
can be promoted in the Congress of the United States by the advance of one
month in the appearance of our Representatives there, I hope it will determine to
"
elect these officers in time for the steamer of the 1st of December.
Mr. Hill. I think the time is too short from the 7th to the 27th of November.
Mr. Sherwood. By an oversight of the Committee the 7th was fixed upon.
It should be the 6th of November.
The question was then taken on the amendment of Mr. Botts, and it was adopted.
Mr. Jones. I would now merely suggest to the House the difficulty which will
In the first place, we cannot adjourn heSore the
necessarily attend this first date.
10th then it will take at least four days for this Constitution to be drawn up and
the official copies made and sent to San Francisco.
If it is to go to San Francisco
to be printed, it will take eight days to get it printed, bound, and ready to be sent
to the several districts and it will take ten days to go from San Francisco to Los
Angeles, and two or three days more to San Diego. That will brinaj it to the 3d
day of November at Los Angeles, and the 5th of November at San Diego. Thus
you cannot have it voted upon by the people on the 6th day of November, without
even allowing for accidents.
say it takes
Mr. Sherwood. If we adjourn here on the 9th of this month
three days to get it to San Francisco, that is the 12th eight days to print it would
be the 20th ten days to send it to Los Angeles would be the 1st of November;
But the members
that would leave six days there and four days at San Diego.
of this Convention who go down, will circulate the substance of this Constitution ;
they will take copies down with them, and submit them to the people in advance.
Besides, the rainy season is coming on, and the longer you put off this election,
cially,

,

;

;

;

;

;

the less voters you will get.

ask for the people of San Diego is, that they may have a
they vote upon it.
If we adjourn upon
Taking
the 9th, this Constitution has to be made up and sent to San Francisco.
into consideration the length of time that it will require to print and distribute it,
If there were express horses on
I consider the time allowed altogether too short.
I think the shortest time that you can
the road, it might do ; but there are none.
possibly make your Constitution reach San Diego, would be about the day of the
There would not one in twenty have a chance of reading it. If the
election.
House order copies to be written and furnished to the District of San Diego, by
the delegates when they leave here, I have no objection.
I see the necessity of
having this election take place as soon as possible, and I am not opposed to the
6th of November on any other ground than the impracticability of having it at so
early a period.
I would be very glad if it could be held on that day.
Mr. GwiN. I agree with the gentleman that these copies can and ought to be
made out. I understand that the mail rider who was to have started yesterday
morning is still' here and I think the Governor can keep him until these copies

Mr. Hill. All
chance of reading

I

this Constitution before

;

i
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I have no doubt we have clerks here who can very soon msdke
are written out.
out such a number of copies as will be required, and have ihem ready in time.
Mr. Tefft. The members here themselves can take copies down to their
I have before me a perfect copy of the constitution, and
respective districts.
Nearly every delegate has an entire copy lying on his
I intend to take it home.
table.
He will have this ready to take with him as he starts. This is a matter
of calculation, and I am well convinced that the constitution can be placed before the people of San Diego, even the printed copies, on or before the ist day of

November.
Mr. Price. I am in hopes the earliest day may be fixed for holding the elecI see no reason why the constitution cannot be sufficiently circulated in the
most remote districts in proper time. The steamer of the 1st of November, will
be at San Diego on the 4th or 5t,h, and there will be sailing vessels that will start
At this season of the year, a vessel
before, and run down in a very short time.

tion.

will arrive there in four or five days.

Mr. Hill.

San Diego

All

I

ask

in time for

is,

may be laid before the people of
and make up their minds how they shall

that the constitution

them

to

read

it,

vote.

Mr. NoRiEGo.

In

my

opinion, the date fixed upon for the election

Even supprosing you could finish your business by
necessary to make out a revised and complete copy, have it

is

far too

would be
translated, and revise
the translation.
It must be put in such language as will be fit to send to the press.
The Interpreter has not as yet had any portion of the engrossed copies presented
to him to make a clear and correct translation from.
It will have to be revised by
some of the Spanish members themselves they wish to see that the language is
correct.
I do not see how it is practicable to have this prepared and sent down
to the southern districts by that date.
I think the earliest date should be fixed at
It is a great evil that we should be dethe 20th instead of the 7ih of November.
but I consider it absolutely necessary that the people should
layed a single day
have a few days to examine the constitution submitted to them, before they determine upon it.
Mr. BoTTS. After hearing what has been safd on this subject, I have changed
my opinion very much about it. I am inclined to think I shall go for the latest
We do, in this proposition of the 6th of November, hurry this thing in a most
day.
The people ought to have time not only to read, but to unextraordinary manner.
^}'es, sir, and to discuss the provisions of this constitution.
derstand, to consider
That is infinitely more important than an early day. The people of San Jose and
Monterey want all and more than the time that is proposed under this section, to
It has taken us thirty
consider what their representatives have been doing here.
people
of San Diego they must consider
days to consider this, and we tell the
probably in thirty minutes.
This is the previous quesit in two days or one day
tion, sir ; and the previous question brought to bear upon the people with a vengeance.
It will not do.
As to the consideration that has been urged here of
sending down written copies, I do not think that subject has been properly considered.
These manuscript copies must be certified copies and the copies that
gentlemen take from their tables are not the correct copies necessarily of this conYou
It is not a garbled constitution that ought to go to the people.
stitution.
must send down certified copies. Remember, you have given an order for the
printing of this Constitution, and probably your printed copies may cost you sixty
What will your manuscript copies cost you? Sixty dollars, sir! I
cents a copy.
guarantee that you may write dollars for cents. To thrust this constitution down
the throats of the people in this manner, whether they will or no, is not the way
early.

the

10th,

it

;

;,

—

—

;

unanimous vote.
Mr. Stearns. I shall offer an amendment: to insert in place of Tuesday, the
7th, the 4th Tuesday of November.
It would be impossible for the constitutioa

to receive their

to

be circulatod before the Ith.

391offering free universal access to books.]
https://www.archive.org/ [Interent Archive - a nonprofit digital library
Mr. Shannon. I think the time between the adjournment of the Convention
and the holding of the election, and between the day of the election and the day
of canvassing the votes, is in rather bad proportion. We might very well extend
We might have the canvassing day on the
the first time by limiting the latter.
7th of December, and give the time thus gained to the time previous to the election
take a week from that, and add a week to the other.
I do not think we
will gain any thing by attempting to force this election at so early a day as the
We ought to allow the people time to reflect and consider
7th of November.
upon the constitution which we submit to them. While the time proposed by
the gentleman from Los Angeles (Mr. Stearns) is too long, I think this is too
I think it is of more importance that the Constitution should be well conshort.
sidered here, and receive the deliberate sanction of the people, than any of those
considerations urged in reference to sending our representatives to Congress.
I
move to insert the 2d Tuesday of November.
Mr. GwiN. I believe the first question to be decided is whether we shall have
If the House determine to hold it
this election on the 1st Tuesday in November.
on that day all the other motions fail. If it is stricken out, it will be the sense of
In order to have a direct vote,
the Convention that we should have a later day.
I move to strike out that date, and leave the blank to be filled up.
Mr. Steuart. I rise to appeal to the gentlemen from Sacramento, who are
familiar with the difficulties of communicating information through that region,
whether these difficulties do not exist. I i-eally and honestly believe that a vast
number of persons who are coming in by that route, and hundreds of citizens of
California hero, do not know we are holding this Convention.
It was not until
that
members
had
Sacramento
City
I
was
informed
it,
left
of
even seven miles
the
off*.
I know of hundreds who did not hear even that such a thing was proposed.
It is utterly impossible
I do not care how many expresses you send
to dissemi;

—

—

nate this information throughout that region in time to hold the election at the
time proposed. I hope, therefore, that we shall have a longer period.
Mr. Hill. So far as the time of holding the election is concerned, we are
proceeding rather too fast in fixing that time.
may sit twenty days longer in
this Convention.
In reference to the express, I desire to state for the information of the House, that I was in Los Angeles, and the average time of the express
was twenty days sometimes thirty days. I hope the House will not force upon
the lower districts this constitution, without giving the people time to consider it.
Mr. Sherwood. If this time is extended from the 6th to the 13th of November, I have no objection to its being so extended, but I certainly cannot vote to go
beyond that date. I desire, with all other gentlemen, that sufficient time shall be
given for the full consideration of this constitution. As to the adjournment of this
Convention, I shall be for fixing, if possible, the very earliest day, in order to drive
us to an adjournment.
I cannot consent to sit here much longer than one or two
days next week.
Mr. Stearns. I withdraw my amendment in order to let the gentleman (Mr.

We

—

Gwin) move to
Mr. Gwin.

strike out the 6th.
I

Mr. DiMMicK.

move

to strike out the 6th of

am

November.

having this left blank for the present, because
It is uncertain how long a time will be spent in Convention, and if you fix the
time now, it may be that that time may elapse before we get through with our
business here. I understand that certain legal gentlemen are writing out speeches in regard to the decisions of the Supreme Court of the United States, and if we
are to wait until they are prepared and delivered, I presume a month will be spent
here before this Constitutian is completed*
The question was then taken on Mr. Gwin's motion to strike out the date in
the section, and it was adopted.
Mr. Stearns then renewed his motion to insert the 4th Tuesday in November.
Mr. HoppE. If it is in order, I should like to move an amendment.
I

in favor of

—
:

:
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The Chair

stated that

it

was

not in order, because there were two

amend-

ments pending.
If the amendments now pending are rejected, I shall move to inNovember.
The members of this Convention have all admitted,
the 20th of
of
November,
the constitution can be sent to the farthest ex5th
day
by the

Mr. HoppB.
sert

that

In that event, the people of the different districts would
tremity of California.
for
reading,
discussing, and digesting the articles therein proposed.
have fifteen days
election as soon as possible, but I am not willing to
having
this
I am in favor of
that
will
compel
a large portion of the people to take up the convote for a day
No man can get the full sense
stitution and read it, and immediately vote upon it.
The people should have an opportunity
of a constitution by a mere reading of it.
I
of assembling together, comparing their views, and discussing the subject fully.
believe fifteen days is the least time within which they can carefully read, digest,
and come to a deliberate judgment upon the provisions of this constitution, and I

would therefore move to insert the 20th of November.
Mr. Jones. I would suggest that the other blanks be filled with the words
" December the 20th and December the 25th," thus giving ample time to the Legislature to elect Senators and Representatives to start in the steamer of the Ist
If you defer the election to the 13th of November, of course the Senof January.
This will give
ators and Representatives cannot start before the first of January.
them ample time.
Mr. Halleck. I shall vote for the second Tuesday in November- I think that
will give us plenty of time, even including the long speeches on constitutional quesI was in favor of the 7th of November when
tions with which we are threatened.
reported by the Committee, because I then anticipated that the Convention would
but as such is not likely to be the case, I think the
adjourn in time for that date
second Tuesday will be the proper date to insert.
After further discussion, Mr. Stearns withdrew his motion.
Mr. Hill then ofTered the following resolution, which was adopted
;

Resolved^ That for the present, the blank shall not be

filled

fixing the day of election.

On
On

motion, the Committee rose and reported progress.
motion, leave of absence was granted to Mr. Sansevaine, in consequence
of sickness in his family.
On motion, the House took a recess till half- past 3 o'clock, P. M.

AFTERNOON SESSION, 3| o'cLOCK,
Mr. GwiN submitted the following

resolution,

P.

M.

which was adopted

afler a short

debate, viz
Resolved,

That

this

Convention will adjourn sine die on Tuesday the 9th

inst.

Mr. McDouGAL moved a suspension of the rules, which being agreed
submitted the following resolution, which was adopted, viz

to,

he

;

Resolved, That no

member

shall speak longer than five

minutes on any matter before

this

body.

The House then, on motion of Mr. Gwin, resolved into Committee of the
Whole, Mr. Gilbert in the chair, on so much of the report of the Committee on
the Constitution as relates to the " Schedule."
Section 6 of the report of the Committee being under consideration
Mr. BoTTs moved to amend by adding at the end thereof the words : " And
the Executive will also, immediately after ascertaining that the Constitution has
been ratified by the people, make proclamation of the fact ; and thenceforth this
;"
Constitution shall be ordained and established as the Constitution of California

which was agreed to.
On motion of Mr. Gwin, the dates in the section were all stricken out.
On motion of Mr. Wozencraft, the words " or printed " were inserted
the words " written ;" and thus amended, the section was adopted.

aftesr

.
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Section 7 then being under consideration, as follows, viz

:

by the people of California, the Executive of the
existing government shall immediately after the same shall be ascertained in the manner herein directed, cause a fair copy thereof to be forwarded to the President of the United States, with the respectful request of the people of California that it may be laid before the Congress of the United
Sec.

States.

7.

If this Constitution shall be ratified

And

so ratified,

the Executive will also immediately after ascertaining that this Constitution has been
of that fact,- and thenceforth this Constitution shall be ordained and

make proclamation

established as the Constitution of California.

Mr. GwiN.

Inasmuch as the

the 6th section,

I

move

latter clause of this section

the following substitute

has been placed in

:

If this Constitution shall be ratified by the people of California, the representatives to Congress,
elected as before provided for, shall immediately proceed to

Washington, and laying a

thereof before the Congress of the United States, request in the

the admission of the
I offer this,

new

State of California into the

name

fair

copy

of the people of California,

American Union

because the House has decided, by unanimous vote, that immediately

upon the ratification of this constitution by the people, we will establish the State
government and when that is done, we are one of the sovereign States of this
Confederacy, and as such we are entitled to our Senators and Representatives in
;

Congress.

Mr. CovARRUBiAs.

I

am

opposed

to this

amendment.

It

may

be liable to

great disadvantages. In case these representatives should not reach Washington
the Constitution would not be presented at all. It is far safer to desire the present
lExecutive of California to forward it. Then it would be sure to arrive.
Mr. Halleck. The article, as reported by the Committee, shows the way
pursued by other new States. It strikes me as a more legitimate way than that
proposed by the gentleman from San Francisco, to bring it before the two Houses
of Congress through the President of the United States. The Senators and RepreThey are not
sentatives going from here can carry certified copies with them.
received and recognized until after the constitution has been approved, and the
State is admitted as a member of the Union.
The article reported by the Committee takes the most appropriate course. It certainly will be more advantageous
to the constitution to be laid before Congress through the President of the United
States, than to have it go in by the back door, by Senators and Representatives
who have not been, and will not be received by Congress until it is acted upon.
Mr. GwiN. Our situation, sir, is entirely different from that of any other State
ever admitted into the Union. In the first instance we have had no territorial
government no delegates in Congress to represent our interests. Every other
State admitted into the Union had its territorial representatives, aiid until they
were admitted the government went on as before. In our case, it is altogether
have determined by the unanimous vote of this body, that as soon
different.
as our constitution is ratified by the people this government shall go into operaelect our Governor, and all the subordinate officers of the State ; we
tion.
are a State to all intents and purposes. Being a State, we send our Senators and
Representatives to the Congress of the United States, not as a State going out of
a territorial into a State government, but as a State that has sprung full grown
into existence
and when we officially notify the Congress of the United States
that we are a State, we do it through our duly elected Representatives, who appear there to demand admission into the Union. If the official notification of our
formation of a State government, and going into existence as a State, is sent there
by our Representatives, they make it at the bar of the House, and present this
Constitution, and the Congress of the United States say then, that inasmuch as
the people of California have formed a State Constitution which is republican in
its character, therefore, according to the provisions of the Federal Constitution,
we recognize them as a part of this Confederacy. Nothing else is to be done.
are then either a State, or our Representatives come back.
Mr. Halleck. In reply to these remarks, it is only necessary to repeat what
has come from the same source before that we cannot bully the Congress of the
;

We

We

;

We

—
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United States; and as for our Senators and Representatives going there, and forcWe come here to take
ing themselves into the halls of Congress, and saying
you must receive us
our seats by force
you are compelled to receive us, and
we will take our seats in defiance of your authority I say that is bad policy.
Let us pursue the moderate and usual course
let us do as the gentleman has
follow the beaten track
follow the examples of other States.
urged heretofore
It would be most unwise and improper to take the course last recommended by
the gentleman.
If our Senators and Representatives are going there to present
this constitution to Congress, when they are not received within the bar I say
they come in through the back door.
Mr. GwiN. Who ever used the word bully? Is it not the privilege of an
American citizen to petition Congress in person as well as in writing? And are
not these gentlemen the Representatives of one of the sovereign States of this
Confederacy, presenting its claims for admission in a respectful form to that
body? Is that bullying? Sir, was it ever known or declared before, that when
an American citizen petitions Congress, or when one of the States of this Confederacy respectfully, through their Representatives, present their petition to be
admitted into the Union, that it is bullying?
These Representatives claim the
privilege of representing on the floor of Congress why they should be received, if
it is controverted at all.
My own impression is that they might be received instantaneously.
If not, they have the privilege of appearing there and urging the
reasons why they should be received. But if it is sent through the President of
the United States, the Representatives of the State have to stand outside, and wait
We
until Congress decides the question whether the State is to come in at all.
assame the responsibility of establishing a State government at once, and as such
we present our claims through our Representatives, under the most imposing
We send our Constitution there, and lay it before that body and we
aspect.
announce the fact, that having established a republican form of government, we
ask admission as one of the States of the Confederacy. That, in m}' view, is the
most imposing and respectful mode of doing it.
Mr, BoTTs. There was a word that came from that corner of the House that
This proceeding was designated as a back-door manjarred harshly on my ear.
ner of getting into the Congress of the United States. Mr. Chairman, the Constitution of the United States provides for the admission of new States into the
Union. You have declared that when this constitution shall be ratified, a new
State is made
and, sir, when it is proposed that you shall send ambassadors,
commissioners if you please, to treat with another high power for admission into
the Confederacy, as the Constitution of the tJnited States provides that you may
:

;

;

—

;

—

;

;

;

we

way

to carry out the provisions of the Conhumble solicitation that you should humbly solicit the Executive department here, humbly to solicit the President of the
United States, to lay the humble petition of the State of California before the Con-

do,

are

stitution

;

told, sir, that

it

that the proper

is

not the

way

is

that of

;

gress of the United States.
Sir, I care not who your Representative is, he is your
ambassador; and he should go in no form but that most potent one of an ambassador, presenting
but
I will not say your petition, as the gentleman has said
his instructions.
who stand here, a new State, propose admission into the
Union we dictate the terms ; and these terms and these instructions are the constitution that has received the sanction of the people.
You send an ambassador
then, and you send him with instructions as to the terms upon which you make
this proposition to come into the Union.
You say, moreover, that these terms must
be accepted that these are your terms, and none others. And is it not an honor,
sir
is it not a high honor to be conferred upon any man, no matter how high his
station
to act as the ambassador upon such an occasion.
Is this going for such
is it an humble appeal that you are making ?
is it to be degraded by
a purpose
the opprobious epithet of a back-door entrance ?
Sir, the man does not live who
ever attained a higher honor than that which this resolution proposes to confer

—

—

We

;

—

;

—

—

—
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take this Constitution from a great State to a great ConHe claims to be
federacy of States, there to dictate the terms of her admission.
He will be received,
heard, sir, and he will be heard with respect and attention.
and his approach hailed with honors he will be admitted to the bar of that House
as the plenipotentiary of a great State desiring to be admitted into the Union.
Mr. McCarver. I see no impropriety in the present Executive giving notice
of the adoption of this Constitution, and transmitting a copy to the President of
the United States but I think it also proper that the Representatives of this State,
whoever may be elected, should also carry on copies. I think, then, the proposition of the gentleman from San Francisco (Mr. Gwin) is correct, if it be offered
as an addition to the section.
I am not certain, however, that it is best to put it
in the hands of the Executfve of this Territory, who holds his appointment under
I think if these
the General Government, and not under the State government.
members are admitted on the floor of Congress, they will be admitted without any
constitutional privileges.
In the case of Michigan, the members had to wait a long
time for admission.
I have no doubt that the Representatives of this State would
be permitted to be heard upon the floor of Congress, but not as a matter of right.
If they were admitted at all before the ratification of the Constitution, it would be
as a matter of courtesy.
Mr. GwiN. The very reason the gentleman gave in regard to Michigan is the
reason why I offer this amendment that our Representatives should not be kept
waiting outside, but should be admitted at once to defend the claims of the new
State.
I want Congress to have no official notification of the formation of this
government, until our Representatives present it to them in person, and are on the
spot to maintain the interests of California.
I do not desire that they shall have
it before them in any shape until it is presented by the Representatives whom we
send there, in order that we shall not be kept waiting, by sending it through the
President of the United States, or any other agency, except that designated by the
voice of the people.
Mr. Halleck. I give notice that if this substitute is rejected, I will introduce
a provision that the Senators and Representatives be furnished with certified copies of the constitution.
Mr. Jones. If I understand the meaning and intention of the amendment,
it amounts to kicking the door of Congress down,
instead of knocking at it.
Our Senators and Representatives are to go with the constitution in their hands
and, per se, by virtue of this constitution alone, without its reception by Congress,
are to demand admission.
I think, sir, this is emphatically kicking the door down.
Whether you call them ambassadors, or envoys to negotiate a treaty between
California and the United States, I apprehend it must depend upon the action of
Congress whether they shall be received or not.
(Here Mr. Jones gave notice of an amendment which he should move in case
the substitute under consideration was rejected.)
Mr. Gwin. It is not knocking the door down to make a request. If that request is not granted, we do not expect to go and drive Congress out of its halls.
I do not think this is a fair way of drawing off votes, offering this notice.
The
proposed substitute simply amounts to this: An independent State sends its Representatives to Congress, and they respectfully request in behalf of that State to
be permitted to take their seats, and ask for its admission into the Union, having
complied with all the requirements of the Constitution of the United Stales.
Mr. McDouGAL. I am opposed to pursuing the course indicated by my friend
from San Francisco, (Mr. Gwin,) for this reason. Suppose our Members of Congress should by accident be taken sick here, or their business should keep them
here a little longer than the time of departure proposed, we may not be admitted during the session of Congress.
But if our Executive transmits a copy of the
Constitution to the President of the United States, he (the President) lays it before Congress, and there will be no diflSculty of that kind.
Even if our Senators

upon these persons

;

to

;

;

;
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and Representatives carry it to Washington, tliey must transmit it to Congress
through a third person.
I see no possible advantage to be gained by that course.
The question was then taken on the substitute offered by Mr. Gwin, and it was
rejected.

Mr. Jones. I now move the substitute which I read a few moments ago.
Mr. Gwin. I hope it will be rejected. It is one of those propositions not becoming a free and independent State.
Mr. McCarveb. I was in hopes the amendment of the gentleman from Monterey (Mr. Halleck) would be offered here.
Mr. Halleck. I think that after providing for the election of Senators and
Representatives, it would be the proper place to introduce it.
Mr. McCarver. Then I will vote against both this section and the proposed
substitute, because I do not think they will be necessary.
The question was then taken upon the substitute offered by Mr. Jones, and it

was

rejected.

Mr. Semple moved to amend the original section by striking out the latter
To strike out all after the words
clause, and inserting the following amendment
*' President of the United States," and insert in lieu thereof, the following
And the Senators and Representatives elected under this Constitution, shall be the commission:

:

ers to present the

same

to Congress,

and ask the admission of California as one of the States of the

Union.

He

it proper at all that
the constitution should be sent to the
President of the United States. As to sending certified copies, it would be just
as much to the purpose to send certified copies there by a Chilian, or an Englishman, or a Dutchman. If you want to send a commissioner to be clothed with authority, you must send him with the official copy of the constitution, by the authority
of the State of California.
It is vastly different from sending commissioners there
with certified copies. Those who are sent with the constitution should have authority to defend it.
Mr. Sherwood. I have heard about commissioners to the Sandwich Islands,
but never heard of one of the States sending commissioners to Congress.
What
would be the duties of these commissioners ? Some of them are to carry a copy
It is not to be presumed that they
of this constitution to lay before Congress.
are to be admitted as members of Congress before the constitution is received and
acted upon.
They will be commissioners to Congress, not members. I think
the gentleman (Mr. Semple) if he was elected Senator, would prefer standing
there as Senator, and not as commissioner.
Mr. BoTTs. I want these gentlemen call them what you please to be something more than four individuals to hold each corner of a piece of paper that it
should be their business to do this
to ask to be heard at the bar of that House
upon this very subject. It may be one of doubt; it may be necessary that this
constitution should be defended by able men sent there in behalf of the State ;
persons who will be able to explain to Congress why we desire to become a
member of the Union, and what would be the effect of our not becoming a part of
the Union,
It is for this purpose, and not merely to bear a roll of parchment,
that I want this House to pass such a provision.
I do not object to the word commissioner.
A commissioner is a man who has a commission to execute. I want
these commissioners to take this constitution and ask to be heard at the bar of
the House to advocate it as the representatives of one contracting party, and endeavor to get the concurrence of the other party.
Mr. Sherwood.
I would prefer, if they go to Congress, that they go in their
capacity.
proper
If they are elected as members, they should go there and claim
their seats. Congress having the right to receive or reject their claims but if the
question of admission comes up before Congress, then they should claim the right
of being heard.
I think, without passing any special provision in the Constitution,
saying that they should go there with this parchment, if we say here that the Ex-

did not think

—

—

;

—

;

;

:
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ecutive of this

Government

ted States so that

iTe

can

shall

send

this Constitution to the President oi^the

at the first of the session lay

it

before Congress,

it

Uni^
will

accomplish the object.

Mr. Steuart. Under the definition of the gentleman from Monterey, (Mr,
you must provide for the commissioning of these commissioners before you
can send them on that duty. I want to know if we give them any more power as
commissioners than they would have as the Senators and Representatives of an
independent Slate. I do not agree with the gentleman who supposes that we have
to go there and beg admission.
If we have any right at all under the Federal
Constitution, we are secured in our right of demanding admission, and no other
persons can so properly speak the voice of the people of California as her Senators and Representatives.
We do not go to s. royal power to ask for an exercise
of clemency.
We demand a right guarantied to us under the Constitution of the
United States. I am in favor of sending to the Executive of the United States a
certified copy of the constitution
but I am also in favor of our Senators and ReBotts,)

;

presentatives presenting this constitution to Congress,
Mr. Halleck. I now give notice of a section which
sections 11 and 12

I

intend to

move between

The Senators and Representatives to the Congress of the United States, elected by the Legislature and people of California as herein directed, shall be furnished with certified copies of this Conwhen ratified, which they shall lay before the Congress of the United States, requesting,
name of the people of California, the admission of the State of CaUfornia into the American

stitution

in the

Union.

Mr. Semple. Upon the notification of that section, I withdraw my amendment.
Mr. McCarver. I am decidedly in favor of the proposition of the gentleman
from Monterey, (Mr. Halleck,) but I cannot agree with the doctrine entertained
by the gentleman from Sacramento, (Mr. Sherwood,) or my friend from San Francisco, (Mr. Gwin.)
I do not agree with those gentlemen that when we elect Senators and Representatives, that they are in fact Senators and Representatives
having a right to seats upon the floor of Congress. We are but one of the high
contracting parties, and until the other contracting party agrees to our proposition,
it is not binding upon that party.
We say, in electing these officers, that we are
We
they
willing
should be such, provided the other party agrees to receive them.
cannot defy Congress by claiming that they have a right to their seats, whether
Congress is willing to acknowledge that right or not. If Congress is willing to
admit them, then they will be entitled to their seats, but not otherwise.
On motion of Mr. Gwin, all after the words " United States," where they first
occur in the section as reported, to the words " United States," inclusive, where
they next occur therein, were stricken out.
Afler further discussion,
Mr. Gwin said that it was proper to send a copy to the President of the United
States, but that the constitution should be presented to the Congress of the United
States through our Senators and Representatives.
Mr. Sherwood asked what General Taylor would think if this Convention sent
him a copy of the constitution, and said at the same time that it was to be presented to Congress through another channel.
Mr. Steuart thought the gentleman was mistaken on this subject. General
Taylor, by the Constitution of the United States, would be obliged to present to
Congress, in his annual message, a full exposition of the state of the country.
This was emphatically connected with the state of the country.
Mr. Gwin said there were two branches of the Government one the Executive, and the other the Legislative.
It was due to both that we should send them
copies of this Constitution.
On motion of Mr. Steuart, the word "shall" was stricken out after the words
"Executive of the existing government," and the words "is hereby requested,"

—

substituted therefor.
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Mr. De La Guerra moved to amend, by inserting after the words " President
of the United States," the following: "For him to present it to Congress in the
name of the people of California, asking to be admitted into the Union."
The amendment was modified, at the suggestion of Mr. Halleck, so as to
read, "in order that he may lay it before the Congress of the United States," and
was then agreed to.
The section, as amended, was then adopted.
On motion, the Committee rose, and reported progress.
On motion, the House took a recess till 7, P. M.

NIGHT SESSION, 7 o'CLOCK,

Mr. Shannon

offered the following resolution,

P.

M.

which was adopted

:

Resolved, That an Engrossing Committee, of three members, on the engrossment of the Constitution in Spanish, be appointed by the President.

Chair

'J'he

Mr.

appointed Messrs Pedrorena, Jones, and Vallejo such Committee.
then submitted the following, viz

McCarver

Resolved,

:

That the Committee on the Engrossment of the Constitution, be

a copy on parchment,

to be written in the

instructed to prepare

English language.

Mr. Halleck moved an amendment, but withdrew the same, in favor of the
following substitute, proposed by Mr. Ord, viz :
Resolved, That the Constitution be engrossed in English, and a translation of the same, by the
Translator of this Convention, be made and placed in parallel columns, and certified by him as a
true copy.

After

was

some

offered

discussion, the following substitute for both the previous resolutions,

by Mr. Steuart, and adopted, viz:

Resolved, That the Committee on Engrossment be instructed to have the Constitution of the
State of California engrossed on parchment, in the English language ; and that a copy of the
same be made by the Translator of this Convention, in the Spanish and English languages, vt^hich
shall be engrossed in like

manner on parchment, and be

certified

by him, and both be placed

among

the archives of the State.

On

motion, the

Gilbert

House then resolved
on so much of the

in the chair,

tion, as relates to the

itself into

Committee of the Whole, Mr.
Committee on the Constitu-

report of the

"Schedule."

Section 8 was then taken up, as follows, viz

:

the 7th day of November next, there shall be
members of the Legislature, and also tv^^o members of
Congress; it being uncertain whether two members of the House of Representatives of the United
States will be received, and it being impracticable at the present time to divide California into
Congressional Districts, the two members of (Congress will be voted for on a general ticket, by all
the electors of the State qualified to vole at this election; and in case only one shall be allowed by
the act of Congress, admitting the State into the Union to take his seat in that body, the one for
whom the highest number of votes was cast shall be declared elected.

Sec

8.

At

the general election aforesaid, viz

:

elected a Governor, Lieutenant Governor,

Mr. Hill moved to strike out " 7th," so as to leave the date blank.
Mr. Se3Iple remarked that there was an act of Congress requiring that members of Congress should be elected by districts in all the States.
It had been
the custom for some time to elect by general ticket, so as to give the dominant
party the entire delegation.
Congress saw the difficulty, and provided that each
should vote independent of the others.
He thought, therefore, that it
would be necessary to make two districts, and have them altogether independent
The two members of Congress could then be elected in accordof each other.
ance with the act of Congress, one coming from each district.
Mr. GwiN said he was aware of an act of that kind having been passed by ConMississippi, New Hampshire,
gress, but it was never regarded in the States.
South Carolina, all elected members of Congress without reference to this act.
He (Mr. Gwin) intended to vote against the election of members of Congress if
the constitution adopted by this Convention was to be brought before the Congress
district
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He did not think, if such a course was pursued, that
the Chief Magistrate.
there would be any need of members of Congress.
The question was then taken on Mr. Hill's motion to strike out the date, and
it was adopted.
Mr. GwiN moved to strike out all after the words *' members of Congress,"
which amendment was agreed to, and the section, as amended, was adopted.
Section 9 being under consideration, as follows
by

:

Sec. 9. If this Constitution shall be ratified by the people of California, the Legislature shall assemble at the seat of Government on the fifteenth day ot Decembel- next; and in order to complete
the organization of that body, the Senate shall elect a President pro tempore until the Lieutenant

Governor

shall be installed into office.

On motion of Mr. Halleck, the date was stricken out, and the
amended, was adopted.
Sections 10 and 11, were adopted without debate, as follows

section, as

:

Sec 10. On the organization of the Legislature, it shall be the duty of the Secretary of State to
lay before each House a copy of the abstract made by the Board of Canvassers, and if called for,
the original returns of election, in order that each House may judge of the correctness of the report
of said Board of Canvassers.
Sec 1L The Legislature at its first session shall eleot such officers as may be ordered by this
Constitution to be elected by that body, and within four days after its organization, proceed to elect
two Senators to the Congress of the United States. But no law passed by this Legislature shall
take efl!ect until signed by the Governor after his installation into office.

Mr. BoTTs said he was requested to state, on the part of the Spanish gentlemen,
that they could not understand what was going on, and would be obliged to leave

room without intending the slightest disrespect to the Convention, unless furThe official interpreter was absent on account of illnished with an interpreter.
ness ; and it was unjust to require these gentlemen to vote without affording them
an opportunity of understanding what they were to vote upon.
Mr. Hoppe said that Dr. Ord understood tiie Spanish language better than any
gentleman of his acquaintance, and he moved that he be requested to act as interpreter during the remainder of the session.
Mr. Ord stated that his brother (Dr. Ord) declined acting as interpreter.
Mr. BoTTs knew of no other course than to let the gentlemen themselves select
some interpreter, and trust to the courtesy of the House to reconsider any section
passed in the meantime that might be objectionable to them.
Mr. GwiN did not see how the business of the Convention was to progress in
The only way was to rise and report progress, rescind the resolution
that way.
to adjourn on Tuesday, and wait until an interpreter could be procured.
Mr. Halleck moved the following as section 12
the

;

The Senators and

Representatives to the Congress of the United States elected by the Legislature and people of California, as herein directed, shall be furnished with certified copies of this
Constitution when ratified, which they shall lay before the Congress of the United Slates, requesting, in the name of the people of California, the admission of the State of California into the American Union.
12.

Mr.

GwiN hoped

this section

would be rejected.

It

seemed

to

him

that

it

would

with the subject to send two certified copies in two different channels.
There was only one proper course to pursue ; either to transmit it through the
President, or through the Representatives of the State.
If the Convention was
determined to transmit it through the President, then he could see no necessity
for sending these certified copies through the Representatives.
Mr. BoTTs advocated the proposition.
Mr. Halleck explained its object.
The question was then taken, and the additional section was adopted.
The 12th section of the Committee's report was then taken up, as follows

be

trifling

:

Sec. 12. All officers of this State, other than members of the Legislature, shall be installed inta
office on or immediately after the first day of January next, as provided in this Constitution.

On

motion, the date was stricken out, and the section then adopted.
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Section 13 coming up, as follows

:

Sec. 13. Until the Legislature shall divide the State into counties and senatorial and assembly
districts, as directed by this Constitution, the following shall be the apportionment of the two Housed
The districts of San Diego and Los Angelos, shall jointly elect two Senaof the Legislature, viz
tors, the districts of Santa Barbara and San Luis Obispo, shall jointly elect one Senator, the district of
Monterey one Senator, the district of San Jose one Senator, the district of San Francisco two Sen.
:

Sonoma one Senator, the district of Sacramento four Senators, and the disSan Joaquin four Senators and the district of San Diego shall elect one member of assembly, the district of Los Angelos two members of the assembly, the district of Santa Barbara two
members of assembly, the district of San Luis Obispo one member of assembly, the district of
Monterey two members of assembly, the district of San Jose three members of assembly, the district of San Francisco five members of assembly, the district of Sonoma two members of assembly, ^
the district of Sacramento nine members of assembly, and the district of San Joaquin nine memators, the district of
trict

of

;

bers of assembly.

Mr. BoTTs said he was requested by one of the gentleman on the other

side,

member

of the native California delegation,) to state that that portion of the
House would be extremely sorry to throw any obstacle in the way of the proceedThey generally had very little objection to any of the
ings of this Convention*
provisions adopted by the Convention, but as this section was one in which they
felt interested, and as they could not understand it without having it translated, and
the arguments explained to them through an interpreter, they hoped at least that
they would be allowed the privilege of a reconsideration, if it was deemed necessary.
GwiN moved that the section be passed over for the present.
Mr. Sherwood was opposed to passing over the section. If any amendments
should be deemed necessary they could be presented when the subject came up
for consideration in the House.
Mr. Halleck read a proposition which he desired to offer here in regard to
They were found to be very inthe boundaries of some of the southern districts.
distinctly laid down in the old archives, and it was necessary that they should be
After some conversation, he agreed that the consideration of
clearly determined.
his proposition should be postponed until this section came up for final action*
The 14th section being consideration, as follows:
(a

Mn

Sec. 14. Until the Legislature shall otherwise directs in accordance with the provisions of this
Constitution, the following shall be the salaries and pay of the several officers and members of the
The Governor, eight thousand dollars per annum ; the Lieutenant
Legislature of this State, viz:
Governor, double the pay of a State Senator ; Secretary of State, four thousand dollars per annum ;
the Treasuer, four thousand dollars per annum ; the Attorney General, three thousand dollars per
thousand dollars per annum ; Justice of the Supreme Court,
annum the Surveyor General,
;

thousand dollars per annum District Judges, five thousand dollars per annum and the memdollars per diem while in attendance, and
dollars for every twenty
bers of the Legislature,
miles by the usual route from their residences to the place of holding the session of the Legislature,

five

and

;

;

in returning therefrom.

Mr. Steuart. I find that in the article entitled Executive Department, which
provides for the appointment of Secretary of State, very onerous duties are imposed
upon that officer— more than upon the Secretary of State of any other State in the
Union. These are his duties
:

The Secretary of State shall be appointed by the Governor, by and with the advice
Sec. 19.
and consent of the Senate. He shall keep a fair record of the official acts of the legislative and
executive departments of the government, and shall, when required, lay the same and all matters
relative therelo, before either branch of the Legislature, and shall perform such other duties as shall
be assigned him by law.

New, sir, I consider that these are very onerous duties. I move, therefore, in
consideration of this fact, an amendment which shall make the compensation of
the Secretary of State $5,000 per annum.
Mr. GwiN. I think my colleague is entirely mistaken in regard to the duties
imposed upon that officer. He is required to keep these records, but they are
prepared for him. He is only resposible for them, I look upon it as a very light
duty.

1

think

it

is

our true policy in the organization of this State to

make

the
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salaries of the officers as low as possible.
Governor shall be $6,000 instead of $8,000.

now move

that the salary of the

Mr. Price. I move the question be divided, and that the vote be taken upon,
each of these questions separately.
The Chair was of opinion that the Committee could act upon any of the salaries separately.

Mr. Price moved to amend Mr. G win's motion by inserting $10,000.
If the gentleman from San Francisco (Mr. Price) had not
Mr, Shannon.
made that motion, I certainly should have done it. I think the leport of the
Committee is rather a singular one. Certain blanks here are filled the pay of
everything beyond that is left blank.
I see no reathe officers of State is fixed
son why the Committee should have reported any particular sum for these officers,
and left other portions of the report so lame and impotent as this. I shall certainly sustain the motion of the gentleman from San Francisco, (Mr. Price,)
because it increases the amount.
I think you cannot obtain the talents requisite
to fill these offices as they should be filled without paying a liberal price.
Every
body knows that in the present condition of California, not even six or eight thousand is sufficient to pay any man for the expenditure of his time in serving the
public^ nor will that amount clothe or feed his family, and sustain him in the
position which he occupies.
Mr. McCarver. I would suggest, if gentlemen are determined to pay very
high salaries in California- and I admit that nothing but high salaries would
command the requisite talent -that the Legislature, which comes direbtly from
the people, have power to determine this matter.
Mr. BoTTs. 1 want to present a single view to your consideration. These
When you were voting upon the pay of the members of
salaries are all too low.
this House, you voted each member at the rate of $5,840 a year, and you said it
was nothing like what a man got in the exercise of his profession, and you fixed
It was stated by the Committee on
it at that rale as a mere nominal pay.
Finance that they did not deem it by any means an appropriate remuneration for
Now I undertake
the expense sustained in coming here, and the sacrifices made.
to say that these officers of the State will receive less than a nominal pay if you
Your Attorney General will receive about one half of
fix it at the proposed rate.
what was the nominal pay of a member of this House. I think they are all much
but I do pretend to be a judge of what ought to be the salary of the last
too low
mentioned officer, the Attorney General. Your Attorney General, if you remem;

;

—

—

;

ber, should be of the best talent in the land ; he is necessarily excluded from the
entire practice in yoyr criminal courts ; where the State prosecutes he cannot

appear, because that very case

bound

appear

he

is

all

the criminals in the land,

to

may come up

for the State.

when

before the Appellate Court, where
give him $3,000 to buy him off from
well known that one criminal in Califor-

You

it is

Now, sir, who do you calculate to get to
nia will pay that much for his defence.
exclude himself from the whole criminal practice in California for the petty sum
For the other officers you must get the talent and ability of ten.
of $3,000 ?
If you want a good article, sir, you must pay a good
thousand dollars for five.
price.
Not only are the salaries of the other officers too low, but the salary of
this officer is too low in proportion to them.
Mr. GwiN. I do not intend to argue this question, because the blanks will
have to be filled up in the House. I am clearly of opinion, however, that if we
do not establish low rates of salaries, the expenses of the government will be so
enormous that it will be very difficult to keep it operation without oppressing the
community. I have never know an office of honor in the United States where
the incumbent makes anything out of it, or even sustains himself upon the salary.
There are no money- making offices under the Government of the United States.
I find the judges of the Supreme Court there are very willing to accept four thousand dollars a year. As to the Attorney General, he is not obliged to attend to
20
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he attends to civil practice in addition to that. Thia i»
the State business alone
merely a temporary provision and if the future condition of the country should
render it desirable, ihe Legislature, which is more directly responsible to the peoI think
ple than we are, can, if we fix the salaries at too low a rate, raise them.
gentlemen
there are many gentlemen who would be willing to take these offices
at these rates.
fully capable of filling them
Mr. BoTTs. I know the idea is rather prevalent that this thing of low salaries
would be a very popular thing to electioneer with. Now, sir, I proclaim publicly
and openly that I am a candidate for the office of Governor, Senator of the United
I am ready to go out upon
States, member of Congress, and Attorney General.
I will tell them
the stump and meet those gentlemen there with low salaries.
that there are honorable places which are kept for the rich of the land, and
this
that it requires a man of other
that a poor man cannot afford to accept them
means to accept an office which will not of itself sustain him that the Governor
could not sustain himself on $^'6,000 a year, but if he is worth millions there is no
he can then hold the highest office of state in the gift of the
difficulty about it
;

;

—

—

:

;

;

;

people.

Mr. GwiN. If the gentleman should be equally as successful in attacking all
of those candidates who run for offices on this principle of low salaries, as he is
in most of the measures which he advocates here, he will be very apt to accomAs to putting the salaries of officers so low that
plish the object I have in view.
none other than rich men can hold them, I have this to state : that in starting all
new governments it is exceedingly difficult for the revenue of the country to be
In Texas the President of that Republic lived in a log
equal to the expenditures.
His house was not secure from the weather even,
cabin, and slept on the floor.
and he lived in a style almost too bad for this country. Sir, I want this distinctly
understood, that I have no wish to put these salaries so low that none but rich

men can

hold office

rate standard that

;

but I do desire to fix them at such a reasonable and modethe expenses of the government without imposing

we can pay

and inasmuch as this is merely temporary, and
are ready and able to fill these offices, I think we might
venture to put ihem at a rate lower than would meet the wishes of the country.
I do not desire
If they are deemed too low they can very easily be made higher.
to fix the salaries below what is proper, nor have I any wish to make a political
hobby in connexion with this matter.
The question was then taken on Mr. Price's amendment to make the salary of
the Governor $10,000, and it was adopted.
Mr. Steuart. The next is the salary of the Lieutenant Governor, who has
here double the pay of State Senator. Now, acting in the capacity of President
of the Senate, I can readily see why his pay should be double that of a member
but what is to be the salary of the Lieutenant Governor, acting as
of the Senate
Governor, in the absence of the Governor.
Mr. GwiN referred the gentleman to the case of the Vice President of the
United States, who holds the same position in regard to the President, as the Lieutenant Governor holds to the Governor.
Further discussion on the same grounds took place, when
On motion, the Committee rose and reported progress.
On motion, the House adjourned till 10 o'clock on Monday morning.

burdensome taxes on the people

;

many competent men

;

MONDAY, OCTOBER
Met pursuant

to

adjournment.

day read and approved.
On motion of Mr. Gwin, the
stitution

was taken

up.

8,

1849.

Prayer by Rev. Mr. Willey.

article

Journal of Satur-

on " Miscellaneous Provisions " of the Con-

—

—
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The question being on the motion of Mr. [iippitt to reconsider the vote by which
the additional section submitted by Mr. Ord as the last section of the article was
adopted,
Mr. Ellis moved the previous question, which was sustained and the motion
to reconsider, prevailed.
The question then recurring on the adoption of the section, it was, by yeas
;

and nays, decided

—
—

negative, as follows

in the

:

Dominguez, Ellis, Gwin, Hobson, Moore, Ord, Pico, Reid, Sherwood,
Yeas.
16.
•Stearns, Steuart, Vallejo, Wozencraft
Nats. Messrs. Aram, Botts, Brown, Dent, Dimmick, Foster, Gilbert, Hanks, Hill, Halleck,
Hastings, Larkin, Lippincott, McC'arver, McDougal, Pedrorena, Price, Sutter, Snyder, Shannon,
24.
Vallejo, Vermeule, Walker, President
Messrs. Carrillo,

—

—

On
for

a

motion of Mr. Gwin, the

article, as

amended, was ordered

to

be engrossed

third reading.

The House

then, on motion of Mr.

Whole, Mr. Gilbert

in the chair,

on

Gwin, resolved

thf^

itself into

Committee of the

Schedule.

Section 14 being under consideration
Mr. BoTTs aslted who, by the previous provisions of this Constitution, were to
be elected by the Legislature at the first session.
He had never seen any reason
why all these officers that were to be elected by the people, should not be elected
at the

first

election.

Mr. Jones

offered a resolution

pmviding

ries of all officers other than those elected

Mr. Botts argued

in favor of

people, so elected at the

first

having

that the Legislature shall fix the sala-

by the people

all officers that

at their first election.

were

to

be elected by the

election.

Mr. Sherwood contended that where so large a majority of the population were
strangers to each other, and unacquainted with the best men to fill these offices,
that it was absolutely necessary that they should be appointed in the beginning by
the Legislature.

McCarver was in
He thought the

all times by the
people were the proper judges of their own officers.
With them rested the responsibility of choosing proper and efficient officers. It
was not for this Convention or the Legislature to take the choice of these officers
out of their hands.
He was opposed to all log-rolling in a legislative body, which
would inevitably be the case, if this matter was left to the Legislature. He had
seen too much political corruption of that kind. It would be much easier to corrupt the Legislature than to corrupt the whole community.
The question was then taken on the resolution, and it was adopted.
The question being on filling the blanks in the 14th section
Mr. HoppE moved to insert ^3,000 as the salary of the Lieutenant Governor.
The duties were nothing more than to act as President of ihe Senate, which would
occupy probably about fifty days in the year. This would make sixty dollars a
day, which he thought was amply sufficient to compensate that officer for his serAt $6,000, it would be $120 a day. It was necessary to pay these offivices.
cers a good price, bat he was opposed to paying $120 a day.
If the office of
Governor should be vacated, and the Lieutenant Governor should take his place,,
he considered it perfectly proper that he should receive the pay of Governor.
The motion to insert ^6,000, was then withdrawn ; and the question recurring
on the original section so far as relates to the pay of Lieutenant Governor, it was
adopted,
Mr. Hallegk moved to strike out the remaining portion of the section.
Mr. BoTTs said that the salary of the Governor was fixed ; but the salary of the
Lieutenant Governor was first fixed and then unfixed. By this motion it would be
left altogether depending upon a contingency.
It was not to be provided what the
pay of Senators should be. His pay was to be double that of Senators, but their
pay was to be left undetermined. He would like to know what reason there was
for adopting a course of this kind.

Mr.

people.

favor of these officers being elected at
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Mr. Shannon was of opinion that the salaries should all be fixed now, and pro*
ceeded to explain his views.
Mr. Halleck said if the gentleman was going to make a speech, he would
withdraw his motion.
Mr. Jones remarked, that the Legislature, coming directly from the body of the
people, would be the best judges of what their pay ought to be.
Mr. Steuart offered the following as a substitute ;
14. Until the Legislature shall otherwise direct, in
stitution, the salary of the

Governor

accordance with the provisions of

shall be ten thousand dollars per

annum

this

Con-

the salary of the
Lieutenant Governor shall be double the pay of a State Senator ; the pay of members of the Legislature shall be sixteen dollars per diem while in attendance, and sixteen dollars for every twenty
miles travel by the usual route from their residences to the place of holding the eessiort of the LeAnd the Legislature shall fix the salaries of all officers other
gislature, and in returning therefrom.

than those elected by the people at the

first

;

election.

Mr. Ellis moved to amend by inserting $10 as ihe pay of the members, instead
of$16.
Mr. Jones opposed the motion as a libel upon this Convention.
Mr. Crosby suggested that if we were to go in for cheap legislation, it would
be better at once to put up the members of the Legislature at auction, and take
the lowest bidders.

Mr. Sherwood referred

motion made some days since, for the appointlaws as the best mode of reducing the exHe was in favor of paying the members of the Legispenses of the Legislature.
lature the oroinary wages of daily laborers throughout the country, which was sixThe Convention had voted itself below the pay which would afford
teen dollars.
an adequate renumeration, and he was opposed to making the pay of members of

ment of a commission

to his

to codif)ing the

the Legislature less.

The
The

question was then taken on Mr. Ellis's motion, and it was rejected.
question recurring on Mr. Steuart's amendment,
Mr. GwiN moved to strike out all that portion of it referring to the compensation of members of the Legislature.
The question was then taken, and the motion was decided in the negative.
Mr. Steuart's substitute was then adopted.
Section 15 being under consideration, as follows :
8kc. 15.

The

limitation of the powers of the Legislature contained in article 7th of this Conunder the same, which is hereby authorized

stitution shall not extend to the first Legislature elected

to negotiate for

such amount as

may be

necessary to pay the expenses of the State government.

Mr. GwiN said it would be recollected that there was a restriction upon the
Legislature in regard to State debts, in the 7th article, which prohibited the borrowing of more than $300,000. Inasmuch as since that article was adopted, it
had been determined by the Convention that this government should go into immediate operation, it might be necessary to raise a larger sum, and hence this
section

The
The

was

reported.

15th section as reported, was then adopted.
13th section, (being the section on the apportionment,) which had been
laid aside for further consideration, was then, on motion of Mr. Gwin, taken up.
Mr. Price said he would suggest a very slight alteration to this section. To
reduce the number proposed here of Representatives from Sacramento and San
Joaquin, so as to make a representation of eight Members and three Senators
'^^
from each of those districts.
Mr. BoTTs said that if he were not satisfied with the report of the Committee,
he would move to increase the representation from Sacramento and San Joaquin.
He believed those districts were better entitled to ten Representatives than Monterey was to what it was allowed in the report.
Mr. Wozencraft observed that when the Convention first assembled here,
that was taken as a fair apportionment. Since that time he was satisfied that the
irrrrs'g'-ation into these two di^«!tricts was tenfold that of any and all the other dis-

—
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He could brin^ evidence of the fact if required. He congentleman
from Monterey, that if any change was made the
curred with
those
districts
should be increased
representation from
but he, as one ot the
delegates from San Joaquin, would not go beyond the report of the Committee.
When it came to reducing the number of Representatives from the district which
he represented it was a different matter, and would meet with his most decided
tricts in

the country.
the

;

opposition.

Mr. Hill said that the report of the Committee was only adopted as a basis for
the action of the House. When it came up in Committee it was voted down; the
majority were against it ; but to save time and let the discussion come up in the
House many of them changed their votes, and it was finally adopted with the understanding that it was merely a basis for the action of the House, and that the
Chairman was to state that fact to the House.
Mr. Price urged the adoption of his proposed amendment as the best means of
arriving at a sati<!factory result.
Mr. GwiN hoped the House would vote down the motion of his colleague. He
agreed with the gentleman from Monterey (Mr. Botts) that so far as population
was concerned, those districts were entitled to a larger representation than any
other portion of the country.
If the members from those two districts were willing to let the apportionment take one-half of the Legislature, he thought it was
best to ^\ye it to them.
Mr. Vermeule. The short period of time left to the labors of this body, Mr.
President, is drawing rapidly to a close; and I submit it to you, sir, and to the
House, whether that time should be further absorbed by the much longer discussion of a subject, which is well settled, I think, in the minds of a large majority
But, sir, as I consider that I have not immodestly, on any occasion,
this House.
trenched upon the time or patience of the Convention, I shall ask its indulgence
in presenting my views upon the question before us, and the question itself in what
Sir, this land of California was acquired to the
I believe to be its naked colors.
American people how? Why, sir, to use the least offensive form of speech, it
was acquired by military occupation in more glowing phrase, it is a rich gift bequeathed to the American people by the valor of their soldiers, their volunteers,

—

;

and their sailors.
Well, sir, before the proclamation of the treaty of peace, which formally affixes
the fortunes and destinies of California to those of the United States, gold is discovered in the gorges of her mountains, and upon the margins of her rivers and
gold in such abundance as to challenge credulity, and render the pursuit of avarice
As the tidings spread upon the wings
but little more than a romantic gratification.
of the wind, and the American public are aroused to a just appreciation of the
value of the territorial legacy they have acquired, it is not to be wondered at that
a people as wide awake as themselves to the value of money, and as alert in its
;

acquisition, should cross a continent, or nearly circumnavigate a hemisphere, in

pursuit of the El

Dorado

—

the great

home

of wealth

—sealed hermetrically toother

eyes, and as it would almost appear, consecrated by destiny as a guerdon to the
most energetic and adventurous of modern races.
Within the past six months the population of California has augmented by tens
of thousands, and the four thousand diggers of last year are transformed into a
mining and trading interest which now embraces, according to a safe estimate, I
think from 70,000 to 100,000 souls.
That California which but little more than
a year ago was looked upon as a sparsely populated land, destined to drag on a
slow territorial existence of years, now rises in her populous might and demands
admission to the great American Confederacy, as one equal star of the galaxy
though she intrinsically bear the rank of a planet, new risen in the Occident.
confiding people absorbed themselves in the great pursuit of gold-getting, but

A

ever mindful of the importance of a just and equitable system of government, based
on the radical principles of their republican creed, have sent here ourselves (farnn-

;
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merchants, mechanics, and men of business,) to form tor them a
the organic law of a new State
and the terms of contract with the
constitution
American Union. Here also, assembled in brotherly conjunction, sit the highly
the formrespectable delegates who represent the older inhabitants of California
er Mexican citizens, who, by treaty and their own choice, have become citizens
This class of citizens, however seeming now may be the
of the United States.
hardship attending the introduction of a new polity, new rules of political conduct,
and a new language, it is my hope and belief will be abundantly reconciled to the
new order of things when its strangeness shall have somewhat worn away. The
^the rude shocks of battle
quick flight of time smooths the keen asperities of war
will be remembered as great, perhaps, but as by-gone events, and the blood of
old Spain shall commingle in the vein of the Anglo-Saxon to strengthen and to
ers, lawyers,

—

—

—

—

unite.

One

of the most important points of difference between the two great classes
House the apportionment of represenThe location of the mines in the more Northern districts of Sacramento
tation.
and San Joaquim, has converged the principal tide of emigration thitherward;
while the great commercial advantages accruing to the port and harbor of San
Francisco, have caused a populous city to arise where but two or three years ago
was little more than amphitheatre of naked hills. And at many of the prominent
points on the great bay, and of the waters leading thereto, have been formed the
perhaps of cities.
nuclei of towns
is

that involved in the subject before the

—

—

These causes, in addition to the
conformity to American principles,

in its unavoidable
from the right of suffrage numbers of
Indians, descendants of Africans, &c., whom it is asserted possessed that right
under the Mexican supremacy, must give a material preponderance in the Legislature of the State to the northern over the middle and southern districts.
This
result, though it may be deplored, naturally enough, by the people of the latter
districts, cannot be combatted, unless it be demanded that we should forego a fundamental American principle, namely, representation in the ratio of population ;
and to this demand, if made, there is but one answer it cannot be granted.
Nine-tenths of the people of California would repudiate this constitution at a blow,
if so daring an innovation were attempted to be engrafted upon it.
Mr. President, I shall support by my vote the entire report of the Comnlittee
on Apportionment, because from what I have been able to gather of the subjectmatter, I believe it to be well based upon the actual population of the respective
To the districts of Sacramento
districts, and therefore to be just and equitable.
Committee
Joaquin,
have
apportioned
San
the
four Senators and nine Asand
each
House
semblymen
being in each
half of its representation, and of course
joint
ballot
Now, I presume it will not be dehall of the entire Legislature.
in
nied upon this floor that three-fifths of the entire present population of California
are actually resident within these two districts, and the proportior*, in my opinion,
might without exaggeration be exalted still higher. Therefore, when your Committee assign to three-fifths (beyond dispute) of the entire people, one-half of the
representation in the Legislature, have they exceeded their duty ?
I think not
and such 1 believe will be the judgment of the House, ratified by the people of
California.
The assertion that the people to whom this representation is assigned are migratory, and may be elsewhere in the winter or in the spring, I hold to
be no valid argument. We cannot entertain the question of where a citizen will
live in future, in assigning to him the place for the exercise of his right of suffrage, but where does he live, under certain restrictions imposed by law as to the
time such residence has existed.
I shall not, sir, consume more time by entering into detail, with regard to other
districts, but believing that the Committee have presented as fair an apportionment as the nature of the peculiar circumstances of California at .this time will
admit, shall give to the report my hearty concurrence and support.

fact that this constitution,

restricts

—

—

407
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Mr. Hill. So far as the basis of the plan reported by the Committee goes, I
have no objection to it, except in relation to the apportionment which it fixes in
It allows the Districts of San Diego and Los Angeles two
the lower districts.
Senators jointly.

I

object to that.

San Diego

that the District of

If in order, I propose to

shall elect

amend

the report so

one Senator, and the District of Los

Angeles one Senator. Let the report stand as it now is, so far as it regards the
The interests of Los Angeles and San Diego are distinct and
upper districts.
I want this representation divided.
separate. They have separate seaports.
Mr. WozENCRAFT had no objection to that and would vote for it. He did not
s«e why those districts should not have a separate representation.
Mr HoppE did not see how San Diego could have one Senator, when the
whole Senate was only allowed one-half of the popular Assembly, which was
sixteen.

Mr. Carrillo said he regarded the proposition of the gentleman from San
that San Diego, which had only about a thousand inhabDiego as very unjust
itants, should have the same representation as Los Angeles, which had eight
thousand.
He could not perceive any fairness in such a proposition nor did he
see any justice in the comparison which had been made between the population
of Los Angeles and Sacramento and San Joaquin.
The inhabitants of those two
districts were migratory
they had no settled locality
nobody knew where to
they did not reside there
whilst in Los Angeles the people were
find them
they had propert}'^, and were not constantly moving about
permanent residents
from one part of the country to another. He wished also to impress upon the
House that the great population in the two upper districts did not consist altogether of American citizens there were foreigners there from all parts of the
world, who contributed greatly to the imposing appearance of ihe population.
They had no right to vote, whilst nearly the entire population below had that
Although great numbers were arriving in San Francisco, a large portion
right.
He requested that this subof them were women and children and foreigners.
ject would be taken into consideration again, and that a Committee would be
appointed to give a just representation, which he did not conceive this to be.
Mr. Shannon. The gentleman from Los Angeles (Mr. Carrillo) asks where
the population of the upper districts is to be found he inquires who knows where
it is, and states that it is a transient, migratory population.
I can give him a dif;

;

;

;

;

;

;

;

;

he goes

of Sacramento, he will find there splendid
as if by magic, within the last few
months all solid, permanent buildings of every character and description. You
find a beautifully laid out city, with its eight or nine thousand industrious inhabitants, all busy in promoting the prosperity of the place you hear the hammer and
I'here you start, and you can find below another busy,
the saw at all times.
how many I do not
thriving town, containing a large number of inhabitants
know ; but I believe my friend (Mr. McDougal) can tell what the city of Sutterville contains.
All along in both places, you can see the river covered with shipof
masts cover the water. Go on further up, and you find numerous
ping ; forests
large ranches; go to each of the branches and tributaries of the Sacramento, and
you find a great many permanently established towns. My friend from Vernon
(Mr. Crosby) can tell you what the city of Vernon was when he left there. Such
is the extraordinary improvement of these places
such the additions from day to
day to the population, that in one week they may be doubled and trebled. Yoh
ferent account.

If

buildings, not tents.

to the city

They have grown up

;

;

—

;

numerous towns scattered all over this district, permanently established a
large number of the inhabitants fixed, not in tents, but in well constructed houses,
and these are daily on the increase. You can go to the little interior town of
Columna, and there you find a permanent population of fifteen hundred or two thouGo beyond that to what is called the old Dry Diggings, and there you
sand.
find from a hundred and fifty to two hundred well built houses.
Go beyond that
to the settlement of Weaver's Creek, and there you find some sixty or a hundred
find

;
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good bouses; but it is not in these places that the population lies alone. Every
glen, every ravine, every canon, almost every hill top, is lined and covered with
the thousands and tens of thousands that are scattered over the whole country.
The entire district to the northern part of it, swarms with an immense population*
Neither is that population so migratory as the gentleman seems to imagine*
What is the character, and what are purposes of those people ? They do not go
They dig
there simply to dig gold from these canons and river beds, and be off.
from these mines a sufficient capital to enter into other business, and they come
back to the towns and invest their capital in property. That, so far as my observation extends, has been the almost uniform practice.
Every business man wha
has been able to acquire in the mines a capital sufficient to start any kind of business upon, or invest it in a manner which will create additional capital for him,
invests it in the permanent property of these towns, and that contains the secret
Then I claim that not only is there an imof their immense and rapid increase.
mense population and wealth there, but I contend that there is a permanency in
the population and in the establishment of the twons, exceeding that of any other
district in California; that there is not the mutability among the miners which has
been so frequently represented here. But it is not confined to that district alone.
The same wealth which is drawn from the mines of Sacramento, assists in building up and adding wealth and permanency to the property of Los Angeles, San
For these reasons, I shall certainly
Diego, and every other district in the State.
be obliged to oppose the proposition of the gentleman from Los Angeles.
Mr. Carrillo. When I spoke of Sacramento arid San Joaquin, I did not intend to compare their population with that of Los Angeles but I did wish to have
it understood that however large that population may be, they never had near the
If you take into consideration the
landed interest that they have down below.
immense agricultural interests of the southern portion of the country, there is no
comparison whatever between San Joaquin at least, and Los Angeles. In regard
to Sacramento, I regard it as possessing great agricultural interests, but San JoaThe population of San Joaquin is completely miquin can bear no comparison.
and it is doing great injustice to give Los Angeles so small a represengratory
I am perfectly willing that San Joaquin should
tation compared with that district.
have a representation equal to that of Los Angeles, but not more.
Mr. McDouGAL. From the last source in the world that I should expect an ob;

;

The represento the report of the Committee is San Francisco.
by this Committee to that district,, is greater in proportion to its inIt may be, perhaps, that the gentleman has got
habitants than any other district.
some of the southern notions in his head aiX)ut property representation and that he
claims for San Francisco, which is a land of stock-jobbing, a reduction of the number of representatives in the populous districts, with a view to increasing the number in San Francisco,
Mr. Steuart. I hope the gentleman does not apply his remarks to me.
I will confine
Mr. McDouGAL. I am very happy to relieve the gentleman
When this report
myself to the other gentleman from San Francisco, (Mr. Price.)
was made, I thought if there was any district in the territory that had a right to
complain, it was the San Joaquin and Sacramento districts.
If we undertake to
have the representation of this State upon population, this is certainly a very unIf the population is to be considered, I contend
fair distribution of the members.
the
apportionment is unjust and we certainly have some data to guide us.
that
These two districts ought to have at least three-fourths in the next assembly, inI have
stead of one-half, and that is a liberal apportionment to the other districts.
benefit
of
those
which
the
I respectfully submit for
some data here, Mr. Chairman,

jection to

come

tation given

;

;

members who

are at least willing to give a representation in proportion to
By a careful estimate, emigrant parties have started, amounting to
population.
36,600, and parties from other portions of the country, amounting to as much more*
That population comes direct into Sacramento and San Joaquin. I put it down at

liberal

—
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the least calculation at forty thousand.

We take then the number that come by sea,

For the
ten thousand, which is a very low calculation, and no one will dispute it.
last four or five months could be seen from one to fifteen or twenty vessels sailing
up the Sacramento, laden with passengers just arrived in the country. My colleague states that twelve hundred came by sea in one day. That will make our
Add to that the large population emigrating from Oregon,
district fifty thousand.
say ten thousand, and we have sixty thousand; and by the other overland routes

—

some fifteen or twenty thousand, all coming direct to the mines.
have given our district but five thousand, while we have a population at
once of sixty thousand people. Upon that, you have a representation of nine
members, l presume the gentleman (Mr. Price) will not claim for San Francisco
over six or ten thousand at most, which is a very liberal estimate. The report
gives him five representatives for ten thousand
and Sacramento, nine for sixtyfive thousand.
Who has a right to complain ? 1 presume, when the gentleman
if he had other obrose to make his amendment, that he had but one objection
jections he would have embraced them in his amendment.
He can see no objection to the very large representation allowed to San Francisco, the land of stockbut when he comes up to the main population of the country, he
jobbers
can see very great disproportion. I understand the population of San Diego
By
to be one thousand, and they have one Senator and one Representative.
that principle, if we apportion the number of Senators and Representatives according to the population, we ought to have sixty Senators and sixty Representatives in the next Legislature.
But I do not rise for the purpose of making any
complaint against the report of the Committee.
I am satisfied with the number
that they have given us, and I shall vote for it
and I think if we are satisfied,
other members who have largely over us, in proportion to their population, ought
certainly to be satisfied.
And now, sir, I presume if the gentleman from San
Francisco (Mr. Price) is at all liberal, allowing the representation to be in proportion to population, he will rise in his seat, apologise to the representatives from
Sacramento and San Joaquin, and withdraw his motion. I trust in his honesty
and integrity to rise and withdraw his amendment, or decrease the representation
as given by the Committee to San Francisco.
Mr. Price. There is no gentleman in this Convention for whom I have a
higher regard than for my friend who has last addressed the House. He seems
to be wonderfully given to figures.
Now, sir, I have a penchant for arithmetic
myself, but I work out entirely different results from those produced by the gentleman from Sacramento. Sir, I was brought up in a democratic school, and I never
yet assumed that property should be represented.
I have always taken the broad
ground that representation should be according to population that has always
been my creed, and I do not mean to depart from it now. The gentleman, in
supposing that I had property in view when I moved my amendment, is entirely
mistaken.
I moved it with this view.
There is one principle incorporated here
rather
which I
object to, and that is the representation in both Houses being in
accordance with numbers. In the State from which I came, and in most of the
States of the Union, one branch
the upper branch
of the Legislature is represented equally by districts or counties, without regard to numbers.
In the Congress of the United States the same principle is observed, by the representation
in the Senate.
This has always been considered a very wholesome restraint upon
majorities, in protecting the rights and interests of minorities.
Under this Constitution, as we have shaped it, we give a large district the same power in both
branches of the Legislature
and in moving this amendment my object is to provide for the protection of minorities
a principle which is so generally recognized
under our system of government. I have reduced one member in Sacramento
and one in San Joaquin. I have no doubt at all, sir, in regard to the great extent
of the population in those districts.
Probably at this time they can justly claim all
that the Committee have asked for
but it is only for the first Legislature that we
by the Gila

Now

I

;

;

;

;

;

—

—

;

—
;
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The census will be taken next year, and then the
are fixing this apportionment.
respective districts will be represented according to the official data.
Those districts according to my amendment have twenty-two votes in forty.eight, in the first
They are districts whose interests are essentially the same, and
Legislature.
It would be
those inVerests are opposed to the agricultural interests of the south.
unjust without some authentic data, to give them a larger representation in the
first

Legislature.

Gentlemen may assume

that they contain sixty or eighty thou-

sand inhabitants, but we have nothing definite on that subject. The population
of the lower districts has been fixed for a number of years, ^.nd may be estimated
with some approach to accuracy.
I considered this amendment rather more fair
than the report of the Committee, but I have no material objection to that report.
As to the gentleman's remarks in relation to the population of San Francisco,
I place the population at thirty thousand instead of ten thousand, and I think th^

House

,

will sustain

me

in that estimate.

Mr. McCarver. If there is any portion of the country that has been dealt
with unjustly by the report of the Committee, San Francisco certainly has no
cause *.o complain. That district has a larger representation in proportion to the
number of inhabitants than any district in California. I propose to offer an amendI have been a witness of the powerful influment, for several difl^erent reasons.
ence that has been exercised over this body by members on their return from San
Francisco, and I consider it an alarming position when San Francisco can come
in a convention like this and defeat one of the best measures ever introduced
into a State Convention.
I should look with more alarm upon any increase in
San Francisco than in any other section. She has already exercised more than
her share of influence in this body. The rest of the country is composed of the
working and laboring men, who have an interest in the permanent welfare of the
State.
The representation of San Francisco comes from amongst men who have
no interest in the country. If the gentleman thinks that we have an unfair representation from the Sacramento district, I move to place it upon a just principle,
and in acccordance with the statement of my colleague, (Mr. McDougal,) base
our calculation not upon capital or wealth or influence, but upon actual population.
According to this calculation, and I believe it to be founded upon correct data, the
mining districts have sixty thousand inhabitants. If that be the case, sir, we have
but, like my colleague, situated as we are
not had justice done to Sacramento
at present, without any means of ascertaining exactly the population, I am willing
to rest content even if we do not get at the first session of the Legislature a suffiI do not believe that the report of the Committee gives us that
cient number.
number but I am willing to acquiesce in it under present circumstances. I am
happy to see that (his movement is not a general thing among the members from
San Francisco that it was only made by one gentleman, (Mr. Price.)
Mr. Price. I claim the full responsibility of the act.
Mr. Ellis. I hope the gentleman from Sacramento (Mr. McCarver) will not
make any further allusions to the negro question. If it comes up again I will be
ready to head him with the previous question.
Mr. McCarver said his proposition was to cut down the District of San Francisco to its proper proportion, if the motion of the gentleman (Mr. Price) prevailed.
He thought the Districts of Sacreimemo and San Joaquin should not be cut down,
and San Francisco be allowed a representation already too large.
Mr. Jones claimed to say a few words for San Joaquin. He stood here as the
as the representrepresentative of living cities and full houses
not empty ones
ative of a district into which people were going, not one from which they were
coming; a district filling up he might say already filled up in a most extraor(Here Mr. Jones went into a calculation to show the rapid
dinary manner.
;

;

—

—

—

;

—

There -were people there
increase of population in the District of San Joaquin.)
all quarters that he had
nothing
about
thousands
from
that he knew
pouring in
and had not been
precinct,
never heard of. He received sixty-nine votes in one

—

—

—
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able to find out where the poll was. He objected to any cutting down of that district.
Gentlenmen had said that it was a fluctuating population. This was not the case.
There were villages, and towns, and cities in almost every gulch and ravine. If
there was a floating population, then these towns and cities must float. The report
provided a representation of four Senators and nine Members of Assembly for the
District of San Joaquin. He was willing to abide by the report, in the belief that
although the apportionment was too low, the Legislature would provide for it.
Gentlemen would see what the vote was when the election came on. Those who
advocated the cutting down of this district, if they came there as candidates for
any public oflice, would find out where the votes were. He was surprised at the
statement of the gentleman from San Francisco (Mr. Price) that the interests of
the miner were in conflict with, or opposed to, the agricultural and commercial
interests of the country.
He (Mr. Jones) would like to know upon what the interests of San Francisco depended.
What built up the commercial interests of
that place ?
How did the gentleman earn his bread if not from the mining districts

?

Mr. BoTTs. I am not going to advocate the interests of Sacramento or San
Joaquin
they can take care of themselves
nor am I going to attack my friend
from San Francisco, (Mr. Price,) for I think he has been so torn to pieces that
there is not a particle of him left
but there has been a principle avowed upon
this floor that I mean to attack, and that principle is, that the ratio of population
is not the proper ratio of representation.
That principle the gentleman (Mr..
that the ratio of reprePrice) laid down, and said it was a democratic principle
Why did not
sentation in the Senate should not be in proportion to population.
the gentleman, when that provision of our constitution came before the House
;

;

;

;

—

"representation shall be according to population "
why did he not rise in his
seat and say that this great principle was only half true; true in the lower house,
but not true in the upper?
I know there are men who have a tendency towards
democratic principles who avow the principle that the gentleman avows but, sir,
they are babes and sucklings in democracy. Such I apprehend is my friend. They
find that by the Constitution of the United States the Senate is constituted without
regard to numbers.
It was battled against in the Convention that framed the
Constitution as an aristocratic feature
but it was put in there for a most wholesome and useful purpose to preserve the sovereignty of the individual States, and
place them upon an equal footing.
In the one case, it is an imperfect government, consisting of limited powers delegated to it by a Confederacy of States; in
the other, it is ^, perfect government, originating directly from the people. Those
who, like my friend, do not look at this fact are misled, and endeavor to introduce
the principle where it does not belong.
It is a law maxim
cessante ratione lex
ipsa cessat
when the reason of the rule ceases, then the rule itself ceases. If
the gentleman wants to maintain that doctrine he must go back to the Bill of
Rights and amend the short clause which declares the popular doctrine that representation shall be in proportion to population.
He should declare that it is
only half true
true in the lower House, but not true in the upper.
I have one remark more to make, not in defence of San Joaquin, but of the
population of San Joaquin.
If he was rightly interpreted, the gentleman from
Los Angeles (Mr. Carrillo) said that he admitted that there was a greater amount
of population in that district than in Los Angeles but he said there was no comparison between the kind of population.
I know, sir, that that district is called
"Los Angeles ;" perhaps it may be his idea that the people of Los Angeles are
the people of "the Angels," and consequently a very superior kind of population.
When I came to this country I was told that Los Angeles was a place fit for the
angels ; but without denying that, or going into that branch of the subject, I will
remark while I am up, that the gentleman's argument with respect to a division
of the apportionment of two Senators between Los Angeles and San Diego is irresistible in my mind, and I shall vote against the proposition of the gentleman
;

—

;

—

—

;
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from San Diego, (Mr. Hill,) unless the facts stated by the gentleman from Los
'
Angeles (Mr. Carrillo) are disproved.
there
If
is
thing
which
met
approbation
Steuart.
any
has
my
more
Mr.
than
another in this Convention, it has been the exceeding courtesy shown by every
member towards his associates and especially, that in all their deliberations there
has been a manifest disposition on the part of the whole Convention to act in that
spirit of concession and compromise which is so necessary in forming a constitution for a people scattered over such an extent of territory as this.
I regret exceedingly that any thing like sectional feeling should have been introduced by the
resolution offered by my colleague from San Francisco, (Mr. Price.)
I regret exceedingly that the resolution did not come under the observation of the other
members from San Francisco before it was offered. For my own part, when I
heard the report of the Committee read, I was entirely satisfied with it. I thought
that justice had been done to every portion of the proposed State, and injustice to
none. Sir, there is a great deal to be said upon both sides of this question if we
get into this sectional discussion.
Although a citizen of the district of San Francisco, it has been my lot to be perhaps as much through other portions of the territory as any gentleman upon this floor; and while I admit that 'there is avast influx of population daily pouring in from every avenue of inland communication into
the upper districts, and that a large number of those who arrive in our seaports go up
the Sacramento and San Joaquin and disperse through that wide extent of coun;

there are vast numbers continually returning to the port
of San Francisco and other seaports.
I deny that the population of the District
of San Francisco has not been fairly stated.
There is not a vessel that comes
down which does not bring crowds of persons from the mines, disappointed, sick,
or satisfied with their success and otherwise disposed to return.
I know in one
single instance of sixty individuals belonging to a single company.
In less than
one week the whole of that party were dispersed, and there were but two lefl
upon the waters of the Juba. When I left San Francisco, many of them were
engaged there in commercial or other pursuits. They were chiefly hard working
mechanics. But this is not the only case. The same I affirm to be the case in
otker portions of the mining districts.
A large portion of them return to San
Francisco and become permanent residents.
I do not believe that either of these
districts, San Joaquin, or Sacramento, has one single Senator or member in
the report less than it is entitled to
I believe that the future census will give
them more but at the present time I believe that the apportionment allowed them
will meet with the approbation of the people throughout the country.
I do not
but I will
intend to enter into a discussion of sectional rights and privileges
merely observe, that while gentlemen from these districts are so positive as to the
population there, if they had similar knowledge of the facts in regard to San Francisco, it would not be stigmatized as a mere land of stock-jobbers and money
try, I will also affirm that

;

;

;

lenders.

Mr. McDouGAL. I rise merely to say that the gentleman from San Francisco
(Mr. Steuart) is certainly laboring under a delusion when he states that the people who are flocking back from the mines, go to San Francisco for the purpose of
becoming residents. I know from my own observation that such is not the fact.
I have frequently this summer been up and down that river from San Francisco
to Sacramento, and each time on my return to San Francisco, the vessel was
crowded with persons coming down from Sacramento but they were coming
down to purchase goods, and expected to return as soon as they completed their
There might be some few on their way back to their native States,
purchases.
who stopped there a short time, but finding themselves fleeced of their gold, they
had to return to the mines to resucitate their pockets.
Mr. WozENCRAFT. I regret that the gentleman from Los Angeles (Mr. Carrillo) is not in his seat, as I wish to say something in relation to the remarks that
he made relative to the population of that and the mining districts. It is well
;
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known that the interests of the California population lie in the nnining districts. I
venture to assert that there are more native Californians engaged in mining and
commercial pursuits in the District of San Joaquin, than in any olher part of the
country.
It is of as much importance that they should be represented as the
The gentleman's argument militates
southern portion of the native population.
He further remarked that there were
against his own brethren who reside there.
a great many foreigners in the mining districts who had not the right to vote, and
that the numercial population was thus vastly increased.
I would remark that
these foreigners of whom he speaks, are not permitted to reside there, and the
fact of their being there, does not increase the vote.
In calculating the resident
population, they are not taken into consideration at all.
1 hope the resolution of
the gentleman from San Francisco (Mr. Price) will be withdrawn.
I am willing
to vote for the report of the Committee.
Mr. Sherwood.
Believing that we have had sufficient discussion on this subject, I move the previous question.
Mr. Tefft.
Will the gentleman withdraw his motion for a moment]
I have
but a word to say upon this matter.
I am fully convinced that there is a general
disposition to make a fair and equitable apportionment.
In the absence of all
statistical information, and believing that gentlemen have stated facts as to the
population of the mining districts, without any interested motives
believing that
;

the district of Sacramento is an immense mining district, and entitled to the full
representation reported by the Committee, I should have said nothing if the gentleman from San Joaquin (Mr. Wozencraft) had not made a most unfortunate

statement

in

regard to the population there.

composed of the native population

;

He

says a large portion of ihem are

that that they are the brethren of the southern

It is
people here.
If this is so, and I do not doubt it, where is their property?
in the southern districts where their homes are, and where they will vote at the
coming election. I do not wish to take the vote from the district of San Joaquin
that she is entitled to
but I think it is due to the member from Los Angeles, (Mr.
Carrillo,) to say that the statement he made is a fair one.
As to the remarks oi
the gentleman from Monterey, (Mr. Botts) in regard to " the Angels," he miscon;

strued the remarks of the gentleman from Los Angeles. He (Mr. Carrillo) merely
that they
said that the people in Los Angeles were a permanent, fixed population
were owners of the soil ; but that in the upper districts the population was mi-

—

gratory.

Mr. McCarver.

I

wish

San Francisco (Mr. Price)

to

will

withdraw my amendment, if the gentleman from
withdraw his.
withdraw it. I have not discovered that the feel-

Mr. Ellis. I hope he will
ing of any member from San Francisco is in favor of it.
Mr. Carrillo. Some gentleman has stated that in the district of San Joaquin
there is a large number pf inhabitants of Los Angeles, who being there would
have the right to vote there. I understand from a provision of the constitution
which we have adopted, that no individual of one district is allowed to vote in
another district. The reason is very obvious
that the judges of the election
must qualify those who are allowed to vote and those who are not. If a person
from one distiict is in another he is not allowed to vote.
Therefore, I consider
that that argument is completely refuted by the facts as they exist.
Mr. Vermuele. I rise to say a single word. If, unfortunately for the district
of Los Angeles, it be true that a considerable number of actual residents in San
Joaquin be persons owning landed property in the district of Los Angeles, what
are we to do with them ?
They cannot live in San Joaquin and vote by deputy in
Los Angeles. Doe« the gentleman wish to deprive them of their franchise altogether? They cannot vote in Los Angeles. Does he mean to say that they
should nol vote at all ?
The Chair explained that the law in relation to residence would not apply at
the first election.
;

—
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Mr. Carrtllo said he was perfectly satisfied with that explanation.
Mr. Price then withdrew his amendment.
Mr. McCarver also withdrew his when the question recurring on Mr. HilPs
;

amendment
Mr. NoRiEGO

was extremely sorry he could not coincide in opinion with
He thought that gentleman's propothe gentleman from San Diego (Mr. Hill.)
said he

would be very far from meeting the approbation of the southern pueblos.
would be very unfair that San Diego, with only a thousand inhabitants, should
have a larger representation than Santa Barbara and San Luis Obispo.
Mr. Hill. So far as the population is concerned, I do not think any body here
can tell the exact population. I only ask to divide the two Senators. Los AngeAll I ask is that San Diego shall have one of
les has two and San Diego none.
the Senators, so that we may have a representation in the Senate.
Mr. BoTTs. [ always bow to the decision of this House, especially when that
decision is in unison with my own views.
The House has decided that represenAccording to this principle the
tation ought to be in proportion to population.
united districts of Los Angeles and San Diego ought to have two Senators and
All I can
no more and now the proposition comes to split the two Senators
If that district is to be separated, I would desire to separate it on the
say is this.
principle laid down by this House
and I would run the line so as to have as much
population in the district of San Diego as in Los Angelos, but that is impossible
consequently I cannot vote for such a disproportionate arrangement as the gentlesition
It

;

;

;

man proposes.
The question was

then taken on Mr. Hill's amendment, and

Mr. Hastings moved
Salt

Lake

fifteen

to

amend by

Senators and thirty

inserting

"And

Members

of Assembly."

to add to the latter clause of the section.

He was

it

was

rejected.

the District cf the Great

opposed

This he desired

to including the

Salt

Lake

settlement in the State of California : he thouirht this Convention had
but inasmuch as they were included by the boundary
nothing to do with it
adopted in Committee of the Whole, he deemed it just and proper that they
Was there a gentleman here who would assert that this
should be represented.
that no district
population of thirty thousand souls should have no representation
;

—

should comprehend them ?
Mr. McDouGAL said they were comprehended in the District of Sacramento.
Mr. Hastings said that the representation of Sacramento was not based upon
Here
that calculation, nor were the boundary lines of that district so laid down.
was a large population positively included within the limits of the State, and compelled to become amenable to the laws, and that, too, by force if necessary ; and
yet no provision was to be made to give them a representation in the Legislature.
This was the doctrine of those who insisted upon including the entire territory.
He offered this amendment for the purpose of providirvg for every human soul
wittiin the limits of the State, in case this boundary should be fixed by the final
it was in conflict
It was not reasonable, it was not just
action of the House.
with the spirit of our Declaration of Rights to include them, and not give them
the benefit o^ representation.
It was a mockery to pretend to give them the
benefit of government, and refuse to give them the benefit of representation.
Even if they had their proper representation in the Legislature, justice would not
then be done them, for they had not enjoyed the benefit of representation in this
Convention.
Mr. Jones was of opinion that when the people of the Salt Lake thought proper
to apply for the admission of their representatives into the Legislature of the
State, every facility would be afforded them.
;

Mr. BoTTs hoped the gentleman would withdraw his amendment. He would
make a speech. He preferred seeing this whole subject laid aside until the
boundary question was fixed. Much had been said about the population of the
and yet it was not determined what that district should
District of Sacramento
not

;
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The whole action of the House was founded upon that district being fixed ;
it might include the settlements of the Salt Lake.
but it was not fixed
If, in
laying off that district, the population of the Salt Lake should be included, he
would vote for giving Sacramento eighteen members. He trusted that the gentleman would withdraw his motion to amend. Until the boundary was fixed it
would not be expedient to act upon it; and he thought that by the final action of
the House this Salt Lake country would be excluded.
Mr. GwiN said that the proposition of the gentleman from Sacramento (Mr.
Hastings) was evidently intended to get in an argument on the boundary question.
That gentleman and the gentleman from Monterey (Mr. Botts) both knew very
well that the Committee had gone to the extreme limit of representation
that it
had gone to thirty-six representatives. The proposed amendment was only intended to forestall the action of the House in an indirect manner on the boundary
question.
The gentlemen were well aware that when this question came to be
considered in the House they would be under the operation of the five minutes
rule, and they took advantage of this fact to introduce the subject here, where
they could have long speeches to sustain their own particular views.
Mr. McCarver had no doubt that the House would fix a permanent eastern
boundary, and that by that action his colleague's amendment would be rendered
null and void.
If that portion of the country was to be included, he thought they
were equally as well entitled to a representation as other districts. But at present, as it was not positively known to what conclusion the House would come, he
thought it better that the proposition should not be acted upon.
Mr. Hastings wished to say a single word. Those who contended that the
Salt Lake was included within the District of Sacramento labored altogether
under mistaken views. That district did not extend beyond the Sierra Nevada.
He could adduce the proclamation of General Riley to prove it.
Mr. WozENCRAFT did not know that it was obligatory to district the entire
territory until after the census was taken.
He thought there was no impropriety
in excluding any portion which was not within the districts now known and esbe.

;

;

tablished.

Mr. McDouGAL agreed with his colleague, (Mr. Hastings,) that if the people
of the Salt Lake were included in the boundaries of this State, they ought to have
a representation in the General Assembly, but he could not agree with him in regard to the number.
He moved to amend the amendment so as to make it read:
*' Four Senators and nine Members of Assembly."
Mr. Jones said it was related of the inhabitants of some city of the East, that
they met together and petitioned the Deily that each man should have the sentiments of his soul written upon his forehead. Now he did know whether any of
the inhabitants in this part of the world had the word Buncombe written upon
their foreheads, but certain it was, that it would be a very strikingly visible inscription upon the foreheads of certain members of this Convention, if the sentiments of their souls were written there. Here was a resolution introduced to get
lip an excitement upon a question not connected with what was bef )re the House
The gentleman from Sacramento (Mr. Hastings) stated that there were
at all.
twenty.five or thirty thousand inhabitants at the Salt Lake.
While in Committee
of the Whole, and while this subject was up, he would ask that gentleman, who
knew infinitely more about the population of that region than any gentleman on
this floor, if he considered this to be a settled and permanent population ?
Mr. DiMMicK wished to know whether this was a deliberative body sitting here
to form a Constitution, or a mere debating society.
This sort of discussion was
children's play
What was
it was a useless expenditure of the people's money.
the object of this Convention ?
What were the members doing ? He appealed
to them to trifle away their time no longer; he trusted they would turn to their
work in earnest, and confine themselve to the business before the House.
;

—
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Mr. Sherwood did not think it advisable that the vote should be taken novi^.
would therefore move to rise and report progress.
The motion was adopted, and the Committee rose and reported progress.
Mr. GwiN gave notice of an ordinance to be attached to the Constitution, which
was laid upon the table, subject to call.
The Convention then took a recess of one hour,

He

AFTERNOON SESSION, 3 o'cLOCK,

P.

M.

On

motion, the House resolved itself into Commiltee of the Whole, Mr. Gilbert
on the " Schedule."
The question being on the amendment of Mr. Hastings to the 13th section, it

in the chair,

was

rejected.

Section 13 was then adopted as reported.
After a short discussion on the same grounds already taken in Committee, the
first blank in the 6th section was filled with " thirteenth," and the second blank
with " tenth." The blank in the 8th section was filled with " thirteenth." The

The blank in section 12th was
in section 9lh was filled with "twentieth."
with "fifteenth day of December."
The " Schedule " was then, on motion, laid aside, and the "Preamble" taken up.

blank
filled

The Preamble, as reported by the Committee, with the substitute as proposed
by Mr. Gwin and Mr. Shannon, being under consideration
Mr. GwiN withdrew his amendment, to allow
Mr. LippiTT to present the following, viz:
We, the people of California, in the exercise of the right of self-government which belongs to
the people under the Constitution of the United States, for the purpose of organizing a State
ernment, do hereby ordain and establish this Constitution,

Mr. Shannon then withdrew his proposition,
Mr. BoTTs to offer the following, viz

to

Gov-

allow

:

In order to institute a government, the free and independent people of California do ordain as
follows:

Mr. BoTTs said that if this preamble was to be rejected, he should prefer the
one nominally offered by the Select Committee he said nominally, for the ComIt was the preamble of the New York Constitution,
mittee had never seen it.
and that was one of the greatest objections to it. It was not the report of the
Committee. The report read in this way, after the first clause: "do establish
But there was also this obthis Constitution by order oCthe Select Committee."
He (Mr. Bolts) had always been opposed to the abuse of the lanjection to it.
guage of prayer and thanksgiving on occasions of this kind. He thought there was
an inappropriateness in it. Gentlemen should consider the circumstances under
which this Constitution was to be made. It was to be made by the votes of the
They are supposed to adopt the language of that instrument.
people at the polls.
Bat it is well known that no such feeling or sentiment prevails at a political meeting.
The voter may be a religious man and may pray at other times, but he is not
in the proper frame of mind to utter prayers at the polls.
There has always been,
in my mind, an hypocricy in making him say what he does not intend to say, and
what he does does not even think of saying. The closet is the proper place for
;

devotion

— not

the ballot-box.

Mr. NoiiTON. I have but a single word to remark in regard to this reference
and alin the preamble to the Supreme Being.
I think it is very appropriate
though we may not (some of us at least) be in the habit of praying, where an opportunity occurs when it would be not only appropriate but proper to do so, that
we should do it. The gentleman's remarks that the voters at the polls in making
this Constitution, are supposed to adopt its language, and therefore make such a
;

prayer

to the

Supreme Being, only show how

desirable

it

is

to insert this clause.

a
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we can, by supposition, get a prayer out of those who are not in the habit of
praying, we should by all means do it.
Mr. Steuart, I think the gentleman from Monterey has rather forgotten his
remarks made some short time since, in which he quoted from the Constitution of
his native State an article which, if I mistake not, was worthy the pen of the reThat clause read something in this manner that religion or the
cording angel.
to our Creator and the manner of discharging it, can be diowe
we
duty which
If

:

rected only by reason and conviction, not by force or violence therefore, all men
are equally entitled to the free exercise of religion, according to the dictates of
conscience and that it is the mutual duty of all to practise christian forbearance,
love, and charity towards each other.
I acknowledged the full force of the remark
made by the gentleman at the ti^ie and for one, I do not hesitate to avow, upon
this floor, that I should have been well pleased to have adopted in our constitution a similar provision.
I think we should make a due reference to the Supreme
Being in performing a work of such magnitude and importance as this.
Mr. Hastings. I am really in hopes that the preamble suggested by my friend
from Monterey will be adopted, for this reason that it is original. Another reason is, that it is brief; if it had been still briefer, it would have been still better.
The nearer it approaches to nothing, the better is the preamble. A preamble is
altogether unnecessary.
If gentlemen will turn to the Constitution of Mississippi,
''
they will find that there is no preamble at all.
The Constitution of Mississippi "
In reference to the prayer, we find that there is nothing like
is all we find there.
a prayer in it except the President's name, which is Pray.
Mr. VVozENCRAFT. There is a preamble and a very appropriate one, to the
Constitution of Mississippi; " That the general, great, and essential principles of
liberty and free government may be recognized and established, we declare."
The question was then taken on Mr. Botts' substitute, and it was adopted.
The proposition of the Committee, and the substitute oflfered by Mr. Lippitt, were
;

;

;

:

rejected.

Thereupon, the Committee rose and reported ihe " Schedule " and the *' Preamble " to the House, with sundry amendments, which report was received arid
,^.n.]
laid upon the table.
The House then adjourned to 7 o'clock, P. M.
"u<*ih

NIGHT SESSION, 7 o'CLOCK,

P.

'^'«

M.

-V

The Convention met

pursuant to adjournment.

^^^'-^

vlqiniB

vd bo
motion of Mr. Gwin, the report of the Committee of the Whole on the Preamble was taken up, and the amendment of the Committee was non-concurred in.
The question recurring on the adoption of the report of the Committee on the
Constitution, the words " the State of" were by unanimous consent, stricken out,
and thus amended, the Preamble, as reported by the Committee, was adopted, .i
On motion of Mr. Dimmick, the Preamble was ordered to b6. engrossed ioEg
if'o

On

third reading.

etj^tS v.-'^u

On

motion of Mr. Ellis, the report of the Committee
" Boundary," was then taken up, and

Mr. Hastings moved the following

,b

^noi8i.r

Wjiole.fan; the
&ojjij<i

youi;

substitute therefor, vizso?. brroJz.o ot/

,f!njo»j

h;

ii

li

That the boundary of the State of California be as foI16ws: Commencing at the ih42d parallel of north latitude and the 118th meridian line; thence south upon'flie
said meridian line to the point where it intersects the 38th parallel of north latitude; thence southeasterly in a direct line, to the point where the 114th meridian line intersects the Rio Colorada,thence southerly down the said river following the main channel thereof to the boundary line between the United States and Mexico, as established by the treaty of pfeace, ratified by the said Governments at Queretaro on the 30th day of May, A. D., 1848; thence west upon said boundary
line to the Pacific ocean; thence northerly, bounded by the said: ocean, to the said 42d parallel of
north latitude, including all the bays, harbors, and islands adjacent to, and in the vicinity of the
said coast; and thence east upon the said 42d parallel of north latitude to the place of beginniDg*
Resolvedy

terpection of the

•

of'^^j^he*

27
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Mr. Shannon called the attention of the House to the amendment which he had
offered in Committee of the Whole.
Mr. McCakver recapitulated some of the arguments which he had advanced in
Committee in favor of fixing a permanent eastern boundary.
Mr. GwiN explained the nature of the proposition adopted in Committee of the
Whole.
Mr. BoTTs said there was a sort of tacit understanding that the vote was to be
taken upon this question without further debate.
He desired either one thing or

—

either no debate at all, or full debate.
question was then taken on the substitute of Hastings, and
yeas 23, nays 21, as follows

the other

The
by

—

Yeas. Messrs. Aram, Bolts, Brown,
Hastings, Larkin, McCarver, McDougal,
Walker, President— 23.
Nats. Messrs. Carrillo, Covarrubias,
Hollingsworth, Jones, Lippincott, Moore,
21.
non, Tefft, Vallejo, Wozencrafl.

—

—

On

it

was adopted,

:

motion of Mr. Dimmick, the

Crosby, Dent, Dimmick, Ellis, Hanks, Hill, Hoppe,
Norton, Ord, Price, Reid, Sutter, Snyder, Steuart,

Dominguez, Foster, Gilbert, Gwin, Hobson, Halleck,
Pedrorena, Pico, Rodriguez, Sherwood, Stearns, Shan-

article^

was ordered

to

be engrossed

for

a third

reading.

On

motion of Mr. Price, the Schedule was then taken up for consideration.
1st section was adopted as reported from the Committee of the Whole.
Mr. GwiN moved that the Schedule be laid aside, and that the House proceed
to the third reading of the constitution.
The Chair observed that it would be necessary to suspend the rule requiring
the third reading on a separate day.
Mr. McDouGAL said he had voted in the affirmative on the boundary question,
with a view to moving a reconsideration for the purpose of introducing a substitute.
He now moved that the vote on the engrossment of the article on the boundary be reconsidered.
Mr. Sherwood. On the question of reconsideration, Mr. President, I beg leave
to say a few words.
I said upon this floor once before, that I thought the natural
boundary for the State of California was the ridge of the snowy mountains. Although I conceive that to be the natural boundary, I think a parallel of longitude
may be taken for convenience near those mountains. But the consideration which
has governed my vote and action here, in regard to the boundary, has not been
simply what might ultimately be the boundary of this State.
I have been governed by other motives, somewhat distinct from the propriety of fixing any permanent
boundary at the present period. We have several States now much larger than
When by compact Texas was annexed to the United
they ultimately will be.
States, that compact embraced over a hundred thousand square miles
enough for
two or three States. It is not, and was not assumed, on the annexation of Texas,
that it would be the only State formed out of that immense territory.
It is now a
settled opinion that when Texas receives population sufficient to entitle her to a division, a new State will be formed
and so, if we embrace larger limits than ultimately may be the desire of the people, a new State can be formed, or two or
three States if it be desirable.
According to the present boundary north and
south, we extend some eight or nine hundred miles.
East and west our extent of

The

—

;

territory is

still

greater, as stated

in the

amendment of

the

Committee of the

twenty years from this time, if we fix upon the
Nevada,
be
Sierra
still we shall
divided into two or three States west of that line
hut that is a matter for us to determine hereafter perhaps for our descendants.
So that in now fixing a permanent boundary, we cannot, as the gentleman from
San Francisco well said, attempt to fix the one which we fixed by a close vote a
There are questions connected with this boundary which agitate
short time since.
If
not only the people of this territory, but the people throughout the whole Union.
it had not been for that one question of slavery, we should have had last winter a

Whole.

I

have no doubt

in ten or

;

—

tf

—
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Government;

if that question had not produced such dissension in
should not now probably be sitting in Convention within these halls.
should have rested satisfied with a Territorial Government, which Congress
But that question I might say that demon questhen would have granted us.
which has disturbed Congress, has disturbed the people of the North and
tion
The people of the United States are an excitable people the question
South.
It was made by demagogues
perhaps, to
of slavery is an exciting question.

Territorial

Congress,

we

We

—

—

;

—

men —-a

leading question before and among the people
shall the new territory, acquired by the treaty of peace between Mexico and the
United Stales, prohibit slavery or not ? A party called the Free-Soil party was
It counted about two hundred thousand
raised upon that question in the North.
votes.
And what were the principles of that party? They proclaimed as their
That proviso was an exclusion by Constanding principles the Wilmot proviso.
gress of slavery from the territory thus acquired, whether the people wished it or
not.
in primary assemblages of the peoIt was preached in evening meetings
ple
and this Freein every State, county, district, and town throughout the North
Soil party sent out their a<i;ents in every direction to agitate this question.
Many of
the Northern people, actuated by honest motives, voted for President of the United
States in favor of a candidate professing these principles.
They voted with the
ballots.
At
least
twenty
Wilmot proviso on their
thousand Whigs in the State of
New York, who had formerly reviled and vilified Mr. Van Buren in previous contests between the two political parties, were brought together with the democratic
party on this question of slavery, and they voted for Mr. Van Buren because be
was the head and front of the Free-Soil party. In the State of New York alone
they counted a hundred thousand votes.
The other sections of the Democratic
party voted for General Cass.
It was nothing but the military popularily of Gen.
Taylor, acquired in Mexico, that carried strength sufficient to elect him in that
State, and gave him the electoral vote.
If his name and popularity had been out
of the way, and nothing but Northern and Western, or Southern men in the field,
the result would have been almost unanimously in favor of the Northern man
The two great parties were thus divided. Now,
simply because of this question.
it is a matter of very little importance to us whether, for a year or two, we possess
that barren desert between the Sierra Nevada and New Mexico, but it is a matter of great importance to the people of the United States, and to the perpetuity of
the American Union and its institutions, that we should settle this question.
If by a
vote of this Convention vve can keep it from discussion hereafter; if by extending
our government over this territory for a year or two, we can forever prevent disprevent a settled division between the North
cussion in Congress on this subject
and South, it is our bounden duty to do so.
[Here Mr. Hastings interrupted the gentleman from Sacramento to say that
he hoped the House would either rescind or observe the five minutes rule.]
Mr. Sherwood said he would detain the House but a few moments longer.
Mr. McDouGAL moved to rescind the rule, which was adopted.
Mr. Sherwood then proceeded
I have no motive in making these remarks
other than those indicated in the remarks themselves.
I have said before that I
do not desire this territory east of the Sierra Nevada as a portion of the State
permanently; but it is on account of the discussion of this question, which to the
knowledge of every man upon this floor has prevented our having a government
here up to this period, that I wished our boundary to comprise what was and what
is California.
If this question is not kept out of Congress, if you barely go to
the snowy mountains, or to a parallel of longitude beyond that, you leave the whole

some

extent, by honest

—

—

;

—

:

beyond that entirely open to discussion. It was for naught that we said to
the Northern States last fall, in the presidential contest, that the people here did
not want slavery.
The fire had got among them ; they
It made no difference.
tract

were determined by
posed

to

their votes to settle the question.

Men were

not there dis-

reason upon a question of this character; they were not willing

to

leave
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Although assured through the only organ in Cal!<»
people of California.
people of that territory did not desire the existence of slavery
within its limits, yet they would not trust it to them.
They wanted Congress to
pass a resolve that slavery should be forever excluded from California.
Uoon that
question they polled two hundred thousand votes in the Presidential election.
Both before and since I came to California, I heard a general expression from
among those who did not vote for Mr. Van Buren those who voted tor General
Cass and General Taylor, that when this question would come up four years after,
none but a Northern man could receive their votes a Northern man in favor of
the Wilmot proviso.
No other could susstain himself among his constituents in
the North.
Politicians saw that the people were against slaverj^, and for having
a Congressional enactment against its extension, and all men of all parties four
years from last fall will vote lor and sustain a Northern man.
I firmly and sincerely believe this
and, as I said the other day, the moment the question reaches
the moment the North, which is the strongest, vote for their own
such an issue
Presidential candidate, and the South for theirs —that moment your Union is dissolved.
We may come in now as a State, under the constitutional limits, by a
cK)se vote
but if the Union is to be cut asunder by this one question, we shall
regret for years, that having it in our power, with no cost to ourselves, we did not
settle it forever.
It is this that governs my vote, and not any desire that I have
to embrace that territory within our limits as a State.
I want to see it forever
kept out of the halls of Congress.
The people of Mexico have said by their action
it

to the

fornia, that the

—

—

;

—

;

want slavery we have said by our acti )n that we do not. Now
if we extend our limits to what was and what is California throughout all the territory, by the action of the people themselves, slavery is excluded.
I wish this
territory to go to Congress in the shape adopted in Committee of the Whole, with
the proviso, that if they choose to cut us down, if they have become convinced
(I fear they have not) that slavery will ever exist east of the Sierra Nevada and
west of the New Mexico line, then of course they will put our boundary where we
extending from our northern
all want it to be
the crest of the Sierra Nevada
to the southern line, and thence adopting the boundary as fixed by the United
States and Mexican commission.
Mr. BoTTs. I want to make a few remarks on this subject, if I can keep
cool.
I want to bring to your notice the history of this transaction here tonight.
This agitating question of the boundary, as I said before, had been tacitly
agreed upon so far as this that it was not to be discussed here that a vote was
to be taken on it without discussion.
I think my friend from San Francisco (Mr.
Gwin) so far recognized that that was his understanding and agreement that
when he inadvertently made a few remarks upon the subject, he even came forward and withdrew them. But the vote is taken and carried in a particular way;
then, indeed, the floodgates of discussion are opened, and that stringent five
minutes rule is rejected at once.
Why is this? Because discussion, and discussion of more, than five minutes becomes necessary to effect the objects of gentlemen. Who made that five minutes rule, a few days ago, when it suited their
purpose not to discuss this question ? Those who now object to it because it
conflicts with their present position.
Now, Mr. President, I will enter upon the
merits of the question, and there are no five minute rules to interdict me.
The gentleman who has last taken his seat (Mr. Sherwood) has made his
strongest appeal in behalf of this extreme eastern boundary; that it will be the only
means of getting you into the Union. Sir, I can tell you this will not be the means
of your admission; you will never get into the Union with this boundary. If you
do, it will be only to sit among its ruins, like Marius among the ruins of Carthage.
Let me relate to you the history of this question, and I will relate it perhaps a
little difTerent from the gentleman who has taken his seat.
There has been for some years in the United States a most violent party, who
have waged war against the rights of the Southern people with respect to their

that they do not

;

—

—

:

;
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They have become known by what among us is
domestic institution of slavery.
the hated name of abolitionist, and they are as much deprecated by the good
men of the North as by all men of the South. They are not only the men who
for of such a large majority of ihe Southare opposed to slavery in the abstract
ern people themselves consist but of such who, in spite of the Constitution, ask
to thrust their views and opinions into our homes and firesides ; these are the
people and this is the faction who, in the Congress of the United States, contend
that it does not become, and does not belong to any people living in a territory
acquired by conquest, to decide for themselves the local question of slavery; they
contend that the power resides in the Congress of the United Slates, and that
they might inhibit it or admit it whenever they pleased.
Against this faction,
sir, appeared a faction on the other extreme, headed by Mr. Calhoun, of the
Southern party, who contended also that it does not belong to the people of the
territory to settle this question for themselves, but that Congress could not prohibit the Southern portion of the country from introducing their institutions into a
territory achieved by the common blood and treasure of all the States of the
Union. These were the two extreme factions, sir; the one contending that the
power remained in Congress to exclude slavery, and the other contending that
the power was retained by the North and South equally to bring all their instituWell, sir, between these two violent extremes
tions into a conquered country.
appeared the mediating portion of the wisdom, both of the North and South, and
It was this
that the
they agreed thereupon to a great compromise principle.
and
people of the territory should be allowed to settle the matter for themselves
was
hailed
with
proposition,
sir,
general
acclamation.
When
it
was
prothis
posed, it received the unanimous vote, except of these extreme factions, one of
which I believe is represented upon this floor. There was a general shaking of
hands between the North and South between the middle men, the wise and moderate men of both parties. This proposition was acceded to, and they said: we have
established a principle that puts this question of slavery at rest forever, because
the territory of the United States will be either organized into Territories or
States, and slavery will exist or not, as the people in the Territory or State shall
choose.
It was thus supposed that California would immediately erect herself
into a State, and that she would settle this question for herself.
Now, sir, all we
ask is that she shall do it. Is that the proposition here? Is the proposition of
No, sir, the people
this eastern boundary based upon any such principle as that?
Convention,
and
declared
through
have
gone
into
their representaCalifornia
of
question
for
themselves,
this
Congress
having already
tives that they will settle
agreed to the proposition. Now, whom do we, the delegates in this Convention,
ff the
represent? Do we represent the people east of the Sierra Nevada?
country east of that range of mountains had been called into this Convention, is
any man prepared to say that this constitution is the same as it would have been
had they been represented? Is it not evident then, sir, that you are evading
those directions under which you are acting ; that compromise priiciple under
and that you are settling this question not for
which you are called upon to act
others, sir, who have never been heard, and who it is
yourselves, but for others
Why, sir, if the member from
not intended shall ever be heard upon this floor?
the Salt Lake had been here this morning, while gentlemen have been swearing
to the number of their constituents, what do you suppose he would have sworn to?
To one hundred thousand, I suppose; and yet, sir, the great sixty thousand people
in Sacramento would scarcely have exceeded this portion that you propose entirely
to leave out and settle the question for them without their consent.
I ask you what
will be said when you go to Congress with this constitution
not what the extreme faction of the South, headed by Mr, Calhoun, will say
not what every
man of the South will say, but I ask you what the wise and moderate men of the
North will say ? I do not speak of the old story brought up in Committee of the
Whole. You recollect what a gentleman h^re said a gentleman from Congress

—

—

:

;

;

;

;

;

;

—
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said; you may possibly remember the letters which had always just been received
from the States. The gentleman from Sacramento (Mr. Sherwood) does not read
letters, but he has just come from ihe abolitionist section of New York.
Mr. Sherwood. No, sir; I came from no such section.
Mr. BoTTs. The gentleman, however, certainly did not come from the Southern portion of the State and I apprehend that when he tells you what he knows
to be'the feelings of the North he means the comparatively small circle in which
I speak more largely; I speak of the great men of the North and
he moved.
South, as exhibited upon the floor of the Congress of the [Jnited States.
I say,
then, that when you come with this constitution in your hand, and demand admisHas this constitution,
sion into the Union, your Representative will be asked
was it sub.
formed in this Convention, been ratified by the voice of the people
What will be his answer? Can
mitted to the people over whom it extends?
you find the man, can you buy him with money, that will go there, and say, yes ?
Can you for gold all the gold of California purchase the man who will go there
and tell the barefaced lie that the people within this territory were represented in
this Convention, and that this constitution has been submitted to them, and has
been ratified by them. No, sir; he is obliged to hang his head and say, no!
in this republican government that we have proposed, we have avoided the first
we have made a constitution for a people who
principle of republican liberty
were not represented, and we have forced upon them, without their consent, this
constitution. I said the other day. sir, that it would be an honor high enough for any
man to go to the Congress of the United States as a commissioner to ask for admission into the Union, but it will not be an honor if he has to advocate such a cause
I know no man within the range of my acquaintance so low who would
as this.
Mr. President, let me put you this case in a clear
not be degraded by this office.
A little community in San Francisco some months ago elected a local
light.
legislature, and in the absence of other and perhaps a better government erected
The legality of that government was much quesa government for themselves.
defended
It was
upon this ground
that they pretended to extend their
tioned.
laws, rules and regulations over no other persons than those that were there
represented. Suppose they had for a moment entertained the idea, or declared that
these laws and regulations which they made, should extend not only over the
persons who had sent them there, but over one hundred freemen of these limits,
where is the man who would have stood it ? Not one. And yet is not this precisely what you you propose to do, when you make this eastern boundary extend
You call a Convention. In that call you define the
to the Rocky Mountains?
Who do you call together to settle this question of slavery for themselves?
object.
Look at the proclamation, sir you call the people west of the Sierra Nevada it
is they who form this constitution, and it is beyond all question their right and
privilege to settle the question of slavery, and every other question for themselves,
;

;

;

—

—

;

:

;

;

but not for others.
Mr. President, the gentleman from San Francisco, (Mr. Gwin,) how eloquent
he was a day or two ago, when he was speaking of the passage of the revenue
law in the Congress of the United States to be extended over this territory; over
With what face can that gena people that had never been represented there.
tleman now propose to do to others that which he so strenuously objected to
when applied to himself? Does he not propose that a Legislature shall be called
together here in a little while that shall have the power of taxing this very people

have never been represented here in this Convention ? If you want to increase the bounds of your State, sir, extend your laws and impose your taxes over
a territory beyond that which is represented here ; if yoa wish to do it in conformity with the republican principles which you have avowed, you should dissolve
this Convention, call a new Convention from all parts of the country which you
propose to include in your State then it will be legal and proper, and then there
Yes, sir
call your
will be no Southern man found to dispute your principles.
that

;

;

;
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Convention from every portion of the country west of the Rocky Mountains
let
them appear here in this hall let them exclude for themselves slavery from this
territory; let the constitution which does so be submitted to them; let them ratify
it, and I will guarantee that there is no true Southern man or Northern man that
That is the only way to do it
will offer the least resistance to that boundary.
the only way that any republican can propose to do it.
Mr. President, [ urge then, as a matter of policy, that you should not extend this
boundary to the Rocky mountains. If you do, you cannot come into the Union
you must be opposed by every compromise man in the House you must be opposed by every man who avows the doctrine that all men are free ^nd equal, and
that government can only be instituted by the consent of the governed
and
Both of these classes, sir,
that, sir, in the United States, is a very large party.
the extreme factionist and the moderate men, are pledged to oppose you on this
But, Mr. President, this is not the only light in which this question is
ground.
Has any gentleman and I have heard many talk about the enorto be viewed.
expense
of
sustaining this Government
has any gentleman calculated the
mous
actual expense and the taxation that will be necessary to keep it up.
Remember,
an individual rides eight hundred miles to
sir, that you extend your laws over it
make a complaint that these laws have been violated, in his person, and swears to
the fact that A. B. and C. did commit such an act of violence; Must not your warrant
issue
can you withhold from a^ individual within the limits of your laws the
Will you not be compelled to arrest the accused and bring
benefit of these laws?
him before some tribunal ; must not tribunals be established ? If tribunals are
established, must not the people be taxed to pay for the expense of them
and if
the people are taxed, must they not in turn be represented ?
Do not these conclusions follow from each other as directly as a conclusion in any problem in Euclid.
And then, sir, what an insignificant item is the expense of paying the members of the Legislature, compared with the expense of such a magnificent government as you propose. The lands of the south would hardly pay it at a hundred
per cent., because you must remember that you are to give a government to probably six hundred square miles, where there are not more than probably thirty
much too large to be excluded from their share of the
or forty thousand souls
burden much too scattered to pay their own expenses.
Then, Mr. President, I say briefly, upon every ground of policy and convenience,
and every ground of right and justice, you cannot extend the eastern boundary
of California beyond that portion that is represented here.
say that, in
I
that General Riley proeffect, you have already designated the eastern boundary
claimed the eastern boundary of California in his proclamation, and the people
said amen.
I say that he, in his proclamation, called upon the people of CaliforCalifornia as laid down in cernia in pursuance of instructions, if you please
to form this Convention, and they, through their retain described lines
and is it for you, sir,
presentatives, have excluded slavery for themselves
now to reverse that decision. No, sir, you cannot do it the people themselves
cannot do it the people themselves, within certain limits, cannot make rules for
people without those limits.
A line has been laid down for you already you have
adopted it
and, sir, I only voted for the other line because I was told that it probably included no other additional human being than those included in the true
and proper lines but the true and proper line to which we would be legally bound,
is the line laid down in that proclamation under which we make laws for those
whom we represent, and for no others. Why, sir, is it necessary at this day, in
this enlightened country, to stand here and argue and prove that people can make
laws only for themselves ? 1 am ashamed of the position that I am compelled
to occupy.
for other than
Sir, you may ask me why I voted for the other line
it was
the line laid down in the proclamation.
I have already stated the reason
because I was informed that there were none, or so few, that they were perhaps
hardly worth mentioning, and I was compelled to yield something of my own opin;

;

;

;

;

—

—

;

;

;

;

—

;

—

—

;

;

;

;

;

;

—

;

424
https://www.archive.org/ [Interent Archive - a nonprofit digital
library offering free universal access to books.]
ions to the opinions of others; to compromise upon something, and I came as near
my own opinions on that subject as I possibly could.
1 hope then, Mr. President, if the object be to reconsider this vote to extend

the line to the extreme eastern limits of the territory, from the most contracted
line, that it will not be reconsidered for any such purpose.

Mr. Tefft. The gentlem.an from Monterey has argued long upon a question
which is without any foundation whatever. He assumes that we have no right
in this House of Delegates, to extend this constitution beyond the limits which
are here presented
and that has been his chief and principal argument upon the
floor here. "I tliink a simple statement of facts, founded upon circumstances much
more striking than this, will have a greater weight than any arguments based
When the Convention for the formation of the
upon an assumption of that kind.
constitution of Wisconsin was called, the large district of Saint Croix was not reThai constitution was adopted and the lines
presented at all in that Convention.
extended so as to include the district of Saint Croix within the State.
Not only
was that district unrepresented in that Convention, but a protest was sent to Congress requesting that they should not be included in those boundaries, but should
become a part of what was afterwards the Territory of Minesota.
Mr. BoTTS. And that Convention acted most foully in doing it.
Mr. Tefft. They did it nevertheless. The district of Saint Croix was made
a part of the State, and the people are now represented in the State Legislature.
;

believe that is a precedent that warrants us, with other strong reasons, in taking the extreme eastern boundary.
I had formed the conclusion when this matter was agitated before, that from all the circumstances, the extreme eastern line
was the proper line. My views have not as yet been changed, and I have been
open to conviction on this subject, for I go for policy and principle in all cases,
whether they accord with my own feelings or not. I have listened carefully to
every argument urged against it, with a sincere desire to cast my vole in such
manner as would best promote the interests of California, and I must say that I
have as yet seen no cause why I should come to a different conclusion from that
which I before expressed. I must confess it was with great surprise that I saw
certain members of this House whose minds 1 thought had been made up, vote in
Committee of the Whole one way, and in the House completely change their voles.
I have not received any letI profess to have come recently from the States.
but I can corroborate the statement of the gentleman from Sacramento (Mr.
ters
Sherwood) in regard to the feeling there. I do say, sir, that there is a grand combination of the North and West, the extreme West, against the South in this question of slavery.
It is a question in comparison with which, every thing else that
has been argued here, is trifling. I believe gentlemen will see when our constitution comes to be considered in the halls of Congress, that it is a matter of vital
importance, not to California alone, but to our whole Confederacy.
I do not wish
to assume for this Plouse of Delegates any greater degree of importance than it
bears
but I do firmly believe, that for the past fifty years, no body of men have
together
met
under circumstances of greater responsibility circumstances which
place it in their power to work greater weal or woe, not only to themselves and
those whom they represent, but to the whole Confederacy of which they form a
part, than this Convention.
It is now in their power to mark out the ground and
Withprovide the effectual means of quieting this agitating question of slavery.
out reference to party feeling ai home, let us look at what is right and fair in the
premises and then if we find that it coincides with views of good policy, and will
have a beneficial influence in the Congress of the United States, let us proceed
and adopt it. The Senate of the United States have said, in an official map, that
such and such are the bounds of California
let us take those boundaries and say
that they are the limits of the State of California.
There is no doubt whatever in
ray mind that this extreme eastern boundary will meet with the entire approbation of the Southern party; every free-soil man of the North and West, and that
I

;

;

—

;

;
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Tt is a grand combination, comprising a large
a great majority of both parties.
majority of both parties and Benton's entire western faction if that will not take
this constitution through the Congress of the United States, I know not what countenance the representatives of the people there can expect at home. I say, however, that the question is not whether this eastern boundary is going to expedite
should look to right and justice in the prethe admission of the State or not.
mises, and to the greatest good for the greatest number, whether we can settle the
If we find this to be not only right and just, but politic,
question of slavery or not.
then it is our duty to consider the expediency and let it have its additional weight.
If, by the mere vote of this Convention, we can keep from discussion i%e question
of slavery in this entire territory between the New Mexican line and the Sierra
Nevada, as well as in that portion of the territory along the shores of the Pacific,
Sir, it is our duty
and I hope
is it not proper that we should take that course.
that every member of this House will, in the vote which he may cast, remember
the solemn trusts confided to him by the people, and weigh well the consequences
is

;

We

;

of that vote.

We

have just passed upon th's question, and, in my opinion,
should be
but it is again raised by a reconsideration, and the object
settled as
in raising it seems to be to again extend the boundary over this entire territory.
For what purpose, Mr. President, is this to be done ? It is stated boldly and pubfirst, to settle the queslicly that the object designed to be accomplished is this
tion of slavery for a vast extent of territory
an extent as large as all the nonslaveholding States of the Union.
Now, sir, I assume this ground, and I believe
it to be
incontrovertible, that we neither settle the question of slavery, nor can

Mr. Hastings.
it

;

:

—

get into the Union if we include this entire territory.
Instead of settling that
No man, if he reflects, can arrive at any other conclusion.
question we raise it.
If we fix a reasonable and moderate boundary the question of slavery is forever
settled ; but if we include territory enough for thirteen or fourteen States the quesThe Congress of the United States will have no occasion to refer
tion is raised.
to that question if we include only sufficient territory for a single State.
They
have agreed by compromise that we have the right to determine it for ourselres.
Would the South raise the question? No, sir they have agreed that we have a
perfect right to settle it for ourselves.
Will the North raise it? That would be
very singular, when they have a new free State added to the Union.
Nobody can
raise the question.
In reference to leaving an open boundary, it is objectionable precisely on the
same ground we neither settle the question of slavery nor the boundary nor can
we get into the Union with such a proviso. The South will forever insist upon
limiting us to the smallest possible extent of territory; the North will oppose the
position taken by the South
and North and South will contend tor years to come,
as they have contended for years past, and meantime we are left without a gov-

we

;

;

;

;

ernment.
In consideration of these facts, sir; in consideration of the population of forty
fifty thousand in the region proposed to be included, and who are not represented here, I trust no such course will be pursued.
One gentleman has remarked upon this fioor, that there are other portions of California not represented here;
that perhaps not one-half of the people in certain districts have been represented;
that perhaps not one-third of the people have voted.
But, sir, observe the difference.
These people have had notice that a Convention was to be held. It was
optional for them to vote or not
and now they have their option to vote or not
upon the constitution. But the people east of the Sierra Nevada, whom you propose to include, have no such option.
I think, sir, that the sentiment of this House is now decided
and I think there
is no probability that a proposition so monstrous will ultimately be adopted.
Whether the House may think proper to narrow the boundary proposed by the

or

;

;

—
;
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Committee down even

to the Sierra Nevada, I do not know nor do I much care
a certain definite boundary, not including too much territory.
Let it be determined, sir; let it be fixed at once, and then there will be no question to be decided hereafter.
are at once admitted into the Union upon the
ratification of our constitution.
I do not intend at the present time to enter into any discussion
Mi^. Halleck.
of the different propositions of boundaries which have been made to the House.
not that I am wedded to the propoI shall, however, vote for a reconsideration
sition of the gentleman from San Francisco, (Mr. Gwin,) in favor of which I voted
before, witfe the proviso offered by myself, but for this reason
that of all the
boundaries which have been proposed by this House, I think the one last
adopted is the most objectionable.
next to the one
I, sir, certainly prefer
first mentioned that of the
gentleman from Sacramento, (Mr. McDougal.)
I prefer it to the proposition of the other gentleman from Sacramento, (Mr,
Shannon,) and even to the original report of the Committee on the boundary.
But of all the boundaries proposed, I think the one just passed is the
most awkward and objectionable, and I do hope the House will reconsider
and if they are determined not to adopt the boundary with the prothat vole
viso, as passed in Committee of the Whole, that they will take one of the other
If they still adhere to the proposition just passed, I trust that they
propositions.
I do
will fix a proviso to it so as to render it less objectionable than it now is.
not intend to discuss the main question, as to which of the provisos is best, but I
really think we jeopard our admission unless we adopt some provision of that kind,
leaving Congress, with the consent of the Legislature, to fix upou any other line

provided

we have

We

;

:

;

to the

westward

that

may be

desirable.

Mr. McDouGAL. When I moved a reconsideration of this matter I had no idea
I supthat we would have had anything like the discussion that we have had.
myself
posed that all like
were very desirous that we should get through the business before us, that we might return to our respective places of residence and I
was somewhat surprised when I heard a long speech from my colleague, (Mr.
Sherwood,) and another from the gentleman from Monterey, (Mr. Botts,) entering
into a discussion of the whole question.
I gave my vote for the measure just
passed, and I gave it for the purpose of reconsidering it, for I consider it very obmore objectionable than any yet proposed. I fully agree with the
jectionable
gentleman from Monterey, (Mr. Halleck,) in the opinion M'hich he has expressed
;

—

of this boundary.
God has
Nature, sir, has marked out for us the boundary line of California.
designated her limits, and we ought not to go beyond the line traced by the
Omnipotent hand. The snowy range of the Sierra Nevada separates two comone community living upon the eastern side and the
munities of this country
other upon the western they can have no connexion, either social or poliiical. I
therefore am opposed to any line which proposes to connect the two, or bring them
under the same government and the same laws. When the Committee reported,
they made their boldest and strongest argument upon that very ground; that there
;

;

line forbidding any social or political union between the communities
residing upon either side of that range of mountains.
They set forth in that
report this argument as perfectly conclusive ; and it struck me at the time as the
most forcible argument that they brought forward. But when they drew their
line, I was surprised to find that they had included two hundred and fifty miles of

was a

the country beyond this natural division, which they said

was an interminable

The measure
barrier to any political connexion beyond one side and the other.
just passed takes in some three or four hundred miles east beyond the Sierra
Nevada, running from the north to the south and the Chairman of that Committee urges as the reason why he takes it in that it possesses some valuable lands
for agricultural purposes ; at the same time he states that it is impossible for any
;

/
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be had with that part of the country thus included. I say,
Nature has drawn the line for us, and we ought to take it; it is the ridge
from which the waters flow eastward and westward.
When this subject was up in Committee of the M^hole, I had the honor of introducing an amendment taking in that line as the true boundary of this State. But
we were told by men, who probably knew something of the political movements
of the country in the United States, that they wanted the people of California to
include the whole territory, in order to silence the agitating question of slavery,
which is now almost rending this Union asunder. That was the argument mainand being a young man, sir, not so well versed in the political
tained here
movements at Washington as some other gentlemen, I inserted a proviso including that country, but leaving it to Congress either to take the whole if it should
settle the question of slavery, or adopt that fixed upon the Sierra Nevada in the
first instance.
I am willing now, sir, to include the entire territory, but only
upon that ground. The country vilest of the Sierra Nevada contains an area of
land double that of any other State in the Union, and I think if the people of the
United States would be satisfied with that, we certainly ought to be. I think, sir,
that under the present excited state of the Union in respect to the subject of slavery, if we can settle that matter, and create a harmonious feeling in Congress
and throughout the Union, we ought to do it; but if Congress should not think
proper to adopt it
if we have mistaken their feelings on this subject, and they
have not sent their emissaries here to proclaim such doctrines, then let us settle
the question ourselves, for such territory as we intend shall constitute our State.
But take a line marked by Nature one that you can extend your laws over; that
you can hold both social and political union with and if this question of a proviso
is sustained, I shall certainly introduce an amendment similar in effect to that
which I introduced in Committee of the Whole.
Mr. Shannon. The question I presume before the House is simply upon the
political association to
sir,

that

;

—

—

;

do not desire to discuss the merits of the different propositions
absolutely necessary, and I shall endeavor to make but few observations. I am glad, sir. that although we are fighting against each other, as we
were before, for the mode of attaining the object, yet we are now fighting together
for a reconsideration
though we entertain different conclusions. In my opinion

reconsideration.

any more than

I

is

—

is less objectionable than the one adopted by the House this
evening. The argument of the gentleman himself (Mr. Hastings) against including the entire territory east of the Sierra Nevada will apply with almost equal
force to the very boundary line contained in his proposition.
The great arguhe
has presented is the immense extent of territory.
ment which
I put it back
upon him, and it places his proposition directly in the position of that which he
What benefit does that line afford us? None, sir; every gentleman
assails.
upon this floor who is acquainted with that country asserts that it is a perfect
barren waste. The argument of the gentleman himself, sir, when he introduced
his report as chairman of the Committee, of the total division that must exist
between that portion to the east of the Sierra Nevada and to the west of it, and
the utter impracticability of holding communication with it during a great portion
of the year, is another strong reason why that line should not be adopted.
My object in sustaining and voting for this reconsideration is, that we shall, if
we fix upon a permanent boundary line, as I desire, fix it as near as practicable
to the eastern base of the Sierra Nevada, so that all those objections which can be
urged against a useless extent of territory can be'removed when our constitution is
presented to Congress.
let us
1 think, sir, that whatever boundary we agree to
it
where we may, we should carry it, not by one or two votes, but by a majority
fix
which will carry with it all the ir^fluence that can be produced by unanimity of

the most distant line

—

opinion.

Mr. McCarver. I wish to notice some Tew remarks made by my colleague
from Sacramento, (Mr. Sherwood.) The whole question is narrowed down to this

—

:
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point whether we shall extend our territory to the full extent of what heretofore
has been considered California, for the express purpose of settling a great question that exists in the United States, or confine ourselves to a proper boundary
My colleague (Mr. Sherwood) says
that will probably admit us into the Union.
that this is a waste country, not desirable, and that our only object in adopting it,
would be to settle a question that the Congress of the United States is unable to
Why, sir, we are only one of the contracting parties and the same party
settle.
that refused to give us a Territorial Govornment last winter, may, upon the same
We can determine what
grounds, refuse to give us a State Government now.
questions we shall settle for ourselves, as one party, but we cannot settle questions
for both the contracting parties.
They kept us out of the Union last session, and
may keep us out if they choose this session. It is true the South admits that a
State may decide whether it shall have slavery or not before it comes into the
Union but is it true that the South would permit one State to settle that question
:

;

;

the States of the Union ?
The idea is preposterous. I think, sir, instead
of facilitating our admission into the Union, we are placing fetters upon our constitution that will effectually prevent our admission.
Mr. Jones moved the previous question, which was sustained.
The main question being on the motion of Mr. McDougal to reconsider the vote
on the engrossment of the article on the boundary, it was taken and decided in the
foi; all

affirmative, as follows

—

Yeas
Messrs. Aram, Brown, Carrillo, Covarrubias, Crosby, De La Guerra, Dimmick, Dotninguez, Ellis, Foster, Hanks, Hobson, Hollingsworth, Jones, Lippincott, McCarver, McDouga!,
Pedrorena, Pico, Rodriguez, Reid, Stearns, Tefft, Vallejo.
24.
Nays. Messrs. Botts, Gilbert, Gwin, Hastings, Larkin, Moore, Norton, Ord, Price, Sherwood, Shannon, Steuart, Walker, Wozencratt, President IG.

—

—

—

was reconsidered and on motion, the propo(being the substitute offered by Mr. Hastings) was reconsidered.
Mr Gwin. Having got back to where we started some time ago, I desire, Mr.
President, to give my views in favor of the plan as reported by the Committee of
the Whole.
I am in favor of the
I do not intend, sir,''to blink this question at all.
plan adopted in Committee of the Whole, because it is my honest conviction that
I thank
it is the only plan that will secure our immediate admission as a State.
the gentleman from San Luis Obispo (Mr. Tefft) for stating the fact, which I was
He
not aware of before, in regard to the admission of Wisconsin into the Union.
showed conclusively that this principle of representing every portion of the people
included within the limits of the State, could not bje maintained
and that it was
no act of usurpation to extend this Government over the people of the Salt Lake ;
that the principle is not so regarded by Congress, or by the States of this Confederacy.
It was a case in point, where a portion of the people of Wisconsin
were not only not represented, but they entered their protest against the constitution that was formed without their having a voice in its formation.
When this subject was up for discussion in Committee of the Whole, I referred
to another State that was admitted under circumstances not similar to our own
under the proposed boundary of the Committee but much stronger the State of
Michigan. If you look at the head of their Constitution you will see that it commences "We, the people of the Territory of Michigan," &c., "do by our delegates in Convention assembled, mutually agree to form ourselves into a free and
independent State, by the style and title of the State of Michigan, and do ordain
and establish the following Constitution for the government of the same." Yet
there was a large portion of the population who not only took no part in the formNevertheless, it was
ation of that constitution, but actually protested against it.
adopted by the majority the State was admitted, and they were as much bound
It was a
to obey that constitution as those who had taken part in its formation.
constitution formed by a political party.
So much for this bugbear in regard to
the settlements on the Salt Lake.
Suppose these people are not represented
So

the vote on the engrossment

;

sition itself

;

—

;

;

https://www.archive.org/ [Interent Archive - a nonprofit digital
429library offering free universal access to books.]

here?

Are they any worse

ofT with

this

government than they were before?

Have they any government at all now ? Do we propose
among them? Do we propose to put any of the burdens
them

?

Does

not this proposition put

power

in the

Sir, no man can contradict it.
proposition,
the
proviso
of the gentleman from
with the
the very words of

States to exclude
It is

it

to send the tax collector
of this government upon
of the Congress of the United

all

that portion of the territory?

Monterey, (Mr. Halleck.) As to its being an outrage committed upon the Mormons, they would certainly be no worse off under this constitution than they are
now. I cannot perceive in what light it can be regarded as an outrage. If they
1 am surprised to hear the gencomplain, it is time to remedy their grievances.
tleman from Sacramento (Mr. Hastings) so urgent about representation here.
Why, sir, three-tourths of the population that this gentleman represents here never
went to the polls, and one-half of the population of Sacramento knew nothing
about this Convention.
I was on the American river near Cullumna when the first porAmerican emigration came in, and not one of them had heard of this

Mr. Halleck.
tion of the

Convention.

Not one-half of that population knew of this Convention, and still
are forcing this government upon them, and upon the thousands and tens of
What are we to do in regard
thousands who have come in since that election.
Gentlemen talk about the en(|rmous expense of this government. Do
to them ?
they expect that we are going to send beyond the Sierra Nevada our officers, and
When they are ready to assume the burdens of govestablish our courts there ?
ernment, and apply for representation, they can get it.
Mr. GwiN continued his argument on the different points presented in the proposition before the House, on the same grounds as in Committee of the Whole.
Mr. McDouGAL wished to explain why he objected to the boundary reported
He objected to the proviso which referred
from the Committee of the Whole.
It would keep California out
the subject back I'rom Congress to the Legislature.
He desired to propose a boundary
of a representation in Congress for some time.
the same as that of the Committee of the Whole, but with this difference, that if
Congress should not adopt it, then to have a positive line which should be adopted
immediately by the action of Congress alone and upon that, to rest our admission
He gave notice of this amendment to the House, and would offer it
as a State.
at the proper time,
Mr. Price. I regret exceedingly that this question has been reconsidered. I
was satisfied with the boundary as it passed the House and I cannot but look
upon this reconsideration as unfortunate, particularly when I consider the debate
And, sir, if it were in my power,! would blot from the-pages
that it has opened.
of the report that has been written down of the proceedings of this Convention,
all allusion to that agitating question which has so inappropriately been brought
up in this discussion
a question which might have been permitted to exercise
its due influence upon the minds of the members out of doors, but which I had
Mr. GwiN.

we

;

;

—

hoped would never have been brought up in this hall.
I desire, Mr. President, to say a few words in regard to the manner in which I
shall vote on this boundary question, and give the reasons that dictate the course
which I intend to pursue. Sir, one of the first reasons that controlled my mind
upon this subject, was the fact that I believed, by extending our boundary to the
greatest limit which has been here proposed, that we would do a manifest act of
one
injustice to the South.
I am not a Southern man
I am from New Jersey
of the middle States
I do not belong to the class of canting abolitionists, nor to
the hot-brained slaveholders of the South
and I believe I have a right to speak
and can speak on this subject boldly and without prejudice. Now, sir, our desire
it is the first object that we wish to accomis to become a State of the Union
and we want to accomplish it in the shortest possible time. But by the
plish
adoption of this extreme limit, we totally defeat that object.
We do a wrong to
;

;

;

;

;

—
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which will produce contention and discord in Congress, and prevent our
admission into the Union. It will be utterly impossible to go into the Union with
On the other hand, by contracting our limits to the boundary that
that boundary.
we have just reconsidered, we do no injury to the North. There is no party that
Who can say we have wronged either North or
can justly complain of our act.
We have the right of a free people to establish this conSouth ? Not one, sir.
stitution, and we have put upon the face of it that slavery shall not exist within
This we have an undeniable right to do and this we
the bounds of this State.
have done unanimously.
But, sir, we have no right to extend our boundary over an unlimited extent of
territory, and establish our institutions over it, without the consent of the inhabitThe moderate men of the South, whilst they maintain that we have the
ants.
right to settle among ourselves this slavery question, will never admit that we
have the right to extend our governxnent over the unlimited space contemplated in
It is a question in my mind
the boundary adopted in Committee of the Whole.
and it was policy that dictated my vote upon this question. I
of policy alone
believe we are better off as a people with the limited boundary than we would
be with the other. I am not particular as to natural boundaries. I do not regard
it as indispensable that we should designate the line proposed by some gentleman
Sir, we know no natural boundaries;
here, the summit of the Sierra Nevada.
They think as Napoleon did.
the American people know no natural boundaries.
When a general of his spoke of the difficulty of crossing the Alps, his reply was,
" Sir, the Alps don't exist."
I say the Sierra Nevada sinks before the genius
people
the
American
I am willing to extend otu* line to the
and enterprise of
willing to take in that great region of
am
Nevada;
I
eastern slope of the Sierra
will contribute to the wealth of this
believe
there,
and
which
exists
mines which I
are
to the American people, if you
country.
Yuu will see, sir, what difficulties
You will see them creeping up the gulches of the west and
include that region.
meeting with their brothers on the eastern side; and they will be one community,
bound by the same social and political compact. But 1 consider the boundary
that we have adopted in the House the best that we could fix as the limits of
The Committee proposed a proviso leaving it discretionary with
California.
Congress to give us the greatest extent of limit, or to contract that limit, with the
I believe we should present ourselves to Congress
consent of our Legislature.
with a distinct and definite boundary one that is acceptable to us, and not leave
We are
it to the discretion of Congress to say where that boundary shall be.
the best judges of what is good for us.
If Congress does not see fit to accept us
with the boundary which we think proper to adopt, we can exist as an independent State, and we want that State to be a compact one. The people of California
have an undoubted right to say what their boundary shall be, and this boundary
will be just what they say.
They are the sovereigns, sir we do not want to
hear another voice on the subject; we want to leave it to no other power. The
line passed here to-night I believe embraces just sufficient territory to make us a
compact, happy, and glorious State.
On motion, the House then adjourned.

the South

;

;

;

;

TUESDAY, OCTOBER

9,

1849.

The Convention met pursuant to adjournment. Prayer by Padre Ramirez.
The journal of yesterday was read and approved.
Mr. Jones submitted the following

resolution

:

Resolved, That in the opinion of this Convention, it will be practically impossible to survey and
purchasers the public lands in California. That the comparatively small space valuable for mining purposes would inevitably fall into the hands of a few speculators, and the vast body
of the mining population w®uld either be compelled to cease their labors, or violate a right and a
sell to private

monopoly which would have neither

force

nor opinion to protect them.

That the Congress of the

;
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United States is therefore most earnestly requested, should the General Government retain its
dominion over the said lands, to allow the free use and enjoyment of the same to all American
citizens.

Mr.
ject.

^

McCarver
He hoped if any

said he offered a resolution

taken up, as

it

proposition

was

to

some days

since on the

same sub-

be considered now, that his would be

had the preference.

Mr. Steuart. I should be very unwilling to offer anything which had been
Upon looking at the report of the Comprejudged by the action of the House.
mittee of Ways and Means, I find that it proposes that a memorial should be adIn the remarks which I
dressed to Congress on the subject of the public lands.
made in Committee of the Whole on the subject of the appropriation for purposes
of education, I endeavored to point out the difficulties which this Convention would
bring itself into, if it carried out the munificent plan of education, as proposed in
the section to which the proviso was attached.
I am clearly convinced that the
the only means by which you
funds from the mineral lands is your only salvation
can redeem the State from the onerous burdens which ^ou have imposed upon her
by your votes here. I may be wrong in these views they are my individual
opinions; but I am happy to find that they are concurred in by a great number of
persons out of the House, and sustained by a great many in the House. I gave
notice in Committee that I would offer the resoluiion which I hold in my hand.
I
have, sir, upon all occasions avoided consuming the time of the House in debate
I have endeavored to present my views in the most succinct manner.
In conse-'
quence of this desire to forward the business of the Convention, I proposed to take
this matter up at a convenient time, and what has been the consequence ?
A
gentleman who had heard the argument which I advanced in support of such a
measure has come forward and submitted an ordinance to cover in a great degree
the very plan which I had proposed.
Another gentleman comes ftrward this
morning and presents a series of resolutions on the same subject. [[ it is the
pleasure of the House not to give an expression of their opinion on a question of
such vital importance, I for one shall not object ; but I do insist upon it that I have
a right to offer any proposition which, in my opinion, is germain to the question.
If this question therefore is to be considered at all, I submit the resolutions of
which I gave notice several days since. (See debate September 27th.)
Mr. DiMMicK objected to both the resolutions of the gentleman from San Joaquin (Mr. Jones) and the gentleman from San Francisco (Mr. Steuart,) and under
the rule they were laid over.
On motion, the consideration of the report of the Committee of the Whole on
;

—

;

the boundary

was resumed

;

the proposition before the

House

beino; the substitute

proposed by Mr. Hastings for the report of the Committee of the Whole.
Mr. Kllis moved the previous question, which was sustained and the question
being taken on the substitute of Mr. Hastings, it was rejected, as follows
;

:

Yeas.

—
—

Messrs. Aram, Bolts, Brown, Crosby, Dent, Hill, Hoppe,
17.
Ord, Price, Reid, Sutter, Steuart, Walker, President
Nats. Messrs. Carrillo, Covarrubias, De la Guerra, Dimraick,
Gilbert, Gwin, Hobson, Halleck, Hollings worth, Jones, Lippincott,
Pedrorena, Pico, Rodriguez, Snyder, Sherwood, Shannon, Stearns,
craft— 27.

ver,

—

Hastings,

McCar-

Larkin,

Dominguez,

Ellis,

Foster,

Moore, McDougal, Norton,
TefTt, Vallejo, and Wozen-

Mr. Shannon then submitted the following substitute for the report of the
mittee of the Whole, viz

Com-

That the boundary of the State of California be the following commencing at the point where
the VZOth degree of west longitude, as laid down on the official map of John Charles Fremont,
drawn by Charles Preuss by order of the United States Senate, intersects the 42d degree of north
latitude (forming the southern boundary of the territory of Oregon); thence following said 120th
meridian southerly to its intersection with the 3Sth degree of north latitude; thence in a southeasterly direction to the point where the 35th degree of north latitude crosses the river Colorado; thence
southerly following high watermark on the east bank of said river, to the boundary line estahUshed
by the late treaty between the United States and Mexico, dated at Queretaro, May 30th, 1848 ;
:

thence westerly along and upon said line to the Pacific ocean; thence following the course of said

;
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42 degrees north latitude, extending one marine league into the sea
and including all the bays, harbors, and islands adjacent to said coast, to said 42d
egree; and thence ^stwardly along and upon said parallel of latitude to the place of beginning.

Pacific coast to the parallel of

from

said coast,

Mr. HoppE. After the elaborate discussion which we have had upon this subrenew it and I would not now trespass upon the
it would seem useless to
attention of the House, but I think it a question of such vital importance, that if
we do not properly understand it and come to a judicious decision upon it, we may

ject,

;

Many gentlemen, I think, arc led astray
jeopard the best interests of California.
on this subject some are for taking in the whole of California others for a more
limited and definite boundary.
A few days ago I was in favor of taking a certain
Were it not for a portion of the
boundary, as fixed by the Scilect Committee.
population at the Great Salt Lake, I would now vote for taking in the whole of
but, sir, taking the strict letter of the constitution, that representation
California
shall be based upon population, I do not see how we are to be justified in taking
Shall we fix the line of the Sierra Nevada or the one just proposed
this course.
here, and say that the Mormons there, a body of American people settled at the
Great Salt Lake, numbering at least twenty-five thousand souls, shall not have a
representation on the floor of the Legislature?
According to
Is it reasonable ?
the proclamation of the Governor, which has been adopted as the act of the people, the eastern boundary is fixed at the Sierra Nevada, unless the districts be alWe allow no representation to a
tered and the apportionment be remodelled.
body of American people, constituting one-fourth of the souls in California. I say
then, if the whole of California is taken in, we must remodel the apportionment
and if the Salt Lake is included in the District of Sacramento, I am in favor of givIf they are included in
ing that district at least five or six additional delegates.
the District of San Diego, the same additional apportionment should be given to
Let us look, gentlemen, at the future before we go too far. It will
that district.
be impracticable for the Mormons to have a representation in our Legislature at
any rate it will be attended by great inconvenience and enormous expense to the
Government. The question of expense should be well considered, and it is highly
Aldesirable that we shoald not establish an extravagant system of government.
lowing a representation for the twenty-five thousand souls at the Salt Lake, they
The diswill be entitled to seven representatives in the Senate and Assembly.
allowing each member at the rate that we
tance is about nine hundred miles
have fixed, it will*l)e $14 40 for each, making the round sum of $10,080 for mileage alone for the representation of Salt Lake.
Some members may regard it as
very improbable that there should be such a body of people permanently located
But, sir, I beg
at the Salt Lake, and some are of opinion that there but few.
leave to inform gentlemen that I know that place
I crossed it myself; I know
that such is not the fact.
There is already a large population of Mormons settled
and permanently located there, with good houses, better than we have in Califorgood mills, fine farms, and flour now selling at ten dollars a hundred. But
nia
a few days ago I conversed with Captain Walker, the celebrated mountaineer,
who knows that country better than any man that exists, and he states that it is
absurd to think that there cannot be a populous State between the Salt Lake and
the Colorada river. It is a fine valley, susceptible of supporting a valuable and flourishing State.
Steamboats can ascend that fine river three hundred and fifty miles.
With all these facilities, who will deny that there must and will be a large population
equal to any of our States. For aught we know, there maybe gold discovered in those
mountains surrounding the Salt Lake mineral wealth equal to what we possess on
There may be a larger population there than in this portion of Califorthis side.
With these considerations in view, how can gentlemen consent to exclude
nia.
It is not just; it is
the Mormons and cut them off entirely from representation.
Shall we say
anti-republican and contrary to the provisions of our constitution.
in one part of the constitution that representation shall be according to population,
and in another, that one-fourth of the population of California shall not have a re;

;

;

;

;

;

;

;
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Wliat will the world say

presentation?
tice

;

that

we have

violated the

first

?

That we have done

thenn gross injus-

principles a of a republican

government.

Sir, if
have the hearts of freemen, they will rebel against it themWhat shall they be governed by laws forced upon them by people a
selves.
thousand miles away, who give them no voice in the formation of those laws? No,
sir, they will jiistl}' regard it is act of despotism which no free people could submit
to.
If the whole of California is to be admitted, I shall be in favor of dissolving
this Convention, remodeling the apportionment, and giving them an equal repre-

they

!

Finally, Mr. President, I am decidedly of opinion that
1 prefer that last proposed by Mr. Hastshould fix upon a definite boundary.
ings ) but of the others, I prefer Mr. McDougal's.
The question was then taken on Mr. Shannon's substitute, and it was decided
in the negative, as follows

sentation with ourselves.

we

:

—
—

Yeas. Messrs. Aram, Botts, Brown, Crosby, Dent, Ellis, Hanks, Hill, Larkin, McCarver,
19.
Ord, Price, Raid, Sutter, Snyder, Shannon, Steuart, Walker, President
Nats Messrs. Carrillo, Covarrubias, De La Guerra, Dimmick, Dominguez, Foster, Gilbert,
Gwin, Hobson, Halleck, Hastings, Hollingsworth, Jones, Lippitt, Lippincott, McDougal, Norton,
Pedrorena, Pico, Rodriguez, Sherwood, Stearns, Tefft, Vallejo, Wozencraft 26.

—

—

Mr. Halleck. I beg leave to offer a few remarks on this boundary question
before it is finally submitted to the vote of the House ; the subject, however, has
been so fully debated both in Committee of the Whole and in the House, that it is
hardly necessary at the present moment to enter into any very detailed discussion.
After listening with attention to the various remarks of gentlemen on this floor
my opinion is still decidedly in favor of the boundary reported by the Committee
of the Whole i. e. the plan of the gentleman from San Francisco (Mr. Gwin) to
include within the State all that portion of California ceded to the United States
by the treaty of Gaudalupe Hidalgo; with the proviso offered by myself, authorizing the Legislature to arrange, if desirable, with Congress,. for a more limited
boundary on the east; provided that such line be not drawn west of the crest of
the Sierra Nevada and the mouth of the Gila River,
reasons for supporting
this report of the Committee of the Whole may be summed up in a few words.
In the first place, we are assembled he 3 to form a constitution for California,
as she is recognized in the treaty of cession, in the official papers and despatches
of our own Government, in the maps and memoirs published by order of the
Congress of the United States, and in the maps and records of the Spanish and
Mexican governments. Such, in my opinion, is the California for which we are
now called upon to form a constitution. It is not for a mere corner or piece of
this territory for which we are now organizing a government
nor for that little
strip of country west of the snowy range
nor the more extensive territory west of
the great desert or of the Salt Lake ; but for California, as she was ceded to us by
Mexico, and as she is recognized and marked out in the official acts of the Government of the United States. Such is the purpose for which our constituents sent
us here, and we have no right to divide up the country, and to throw away such
portion of it as, in our individual opinions, may be worthless in itself, or inconvenient to include within the limits of the new State.
But while we organize a
State Government for California, as she now is, we may, with propriety, provide
in our constitution for forming (with the consent of Congress) a more limited
boundary on the east, whenever the people, through their representatives in the
State legislatuie, shall ask for such line of boundary.
In the second place, to form a constitution for California as she now is, without
division or change, will facilitate the admission of the new State into the Union.
It is a well known fact that at the last session of Congress the attempts to form a
territorial government for a part of California received very little favor or support
from any party; both *he ultra free-soil men of the JJforth and the pro-slavery
men of the South voted against such division
while, on the other hand, the
various projects for organizing a government for California, without division or
:

My

:

;

;
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were much more favorably received. Such will be the case when we
present our constitution at the bar of Congress, and ask for admission as one of
If we present a constitution for all of Calithe States of our great Confederacy.
fornia included within the limits of the United States, with the slavery question
settled by the unanimous vote of the Convention, we shall unite all parties in
The administration will favor it, not only as a matter of
favor of our admission.
right and justice, but on the score of policy, because it will relieve their party
from the embarrassments of " Southern Addresses" and " Wilmot Provisos";

limitation,

the Northern Free. Soil party will favor such admission because our constitution
California a free State, and this removes all o})ject or excuse for further
agitation ; the Southern pro-slavery and State-right party will be for us, because,
by deciding for ourselves, without any intervention of Congress, we merely exer-

makes

which has always been claimed for us by the South. But if we
divide this territory, and, while settling the slavery question for one portion of
cise the right

it open for all the remainder of this country, we shall satisfy no
and very possibly may array against us large portions of all these political
Let us, therefore, act in this matter with great prufactions of the older States.
dence and discretion.
The bitter feelings engendered by the discussion of this slavery question with
respect to the territory acquired of Mexico, have, as is well known, almost sapped
The blind enthusiasm and feverish excitement of
the foundations of the Union.
the North have been brought in conflict with the heated fancy and irrascible
honor of the South, and the very pillars of the capitol have been shaken by the
contest.
Every attempt at arrangement and compromise has only tended to
the
breach.
The States east of the Rocky Mountains cannot settle this
widen
the
question
contending parties have advanced too far to recede. All look to us
to hold out the olive branch
to do for them what they cannot do for themselves
of peace, to satisfy the sentiment and honor of both parties, and to enable both to
We in California can settle this question, and
retire with credit from the field.
We can soothe the wounded honor of the South, while at
settle it, too, forever.
the same time we take from the Northern agitators the very aliment upon which
they subsist. Let us not fail in the performance of the great and responsible part
which has been alotted us in the drama of modern politics. While we act with
We are
calmness and discretion, let us fearlessly do our duty to our country.
let it be broad and deep
let us be
laying the foundation for a great empire
We are not legislating merely
governed by no narrow or short-sighted policy.
for a single day or a sinjrle generation, but for ages and generations yet in the
womb of time. The position of California is unprecedented in history; she is
there is no spot on this continent
already attracting the attention of the world
which excites at the present time so much interest and concern. Men of intelligence and enterprise from the old and new States, and from the commercial cities
of South America and Europe are already rushing in large bodies to this land of
every avenue of approach is crowded to excess, every vessel that
promise
reaches our ports is filled to overflowing. This new population will form a State
no other portion of the globe will
of high public spirit, and of daring enterprise
exercise a greater influence upon the civilization and commerce of the world.

California, leave

party,

;

;

;

;

;

;

;

The

people of California will penetrate the hitherto inaccessible portions of Asia,
carrying with them not only the arts and sciences, but the refining and purifying
they will unlock the vast resources of
influence of civilization and Christianity
and,
the
commerce
by
reversing
of the world, pour the riches of India
East,
the
new
State
juetropolis
the
while
of
at the same time new avenues of
into the
will
opened
between
be
and
the older members of the Concommunication
this
together
with
connecting
us
new bonds of interest and union. We
federacy,
be
careful in laying the foundation of the new empire, not to
should, therefore,
contract within too narrow limits the circle of its action, nor to unnecessarily circumscribe the sphere of its usefulness.
;

;
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A third

reason for including all of California within the limits of the new State
is, that we do not yet know where the eastern line ought to be drawn.
Some say
that the crest of the snowy mountains forms the best and most natural boundary;
while others, who have visited and examined that portion of California, tell us
that some of the most valuable mineral and agricultural lands in the territory lie
gold, they say, is as abundant on that
on the eastern slope of the snowy range
side as upon the face of the mountains looking into the great valleys of the Sacramento and San Joaquin. A third party contend that the middle of the Great Desert, between the Salt Lake and the Sierra Nevada, will form the most convenient
boundary on the east ; and that if that line be prolonged south till it meet the Gila
river, it will include all the most valuable mineral lands within the limits of the
State.
They say that indications of coal have recently been discavered near the
Rio Colorado, or between that river and the Rio Gila, and that this coal formaWithout
tion, if it really exist, would be excluded by a more limited boundaiy.
entering into any examination of the correctness of these statements, is it not evident that we are yet too ignorant of the true character of the country east of the
Sierra Nevada to determine positively where the eastern boundary of the State
should be drawn ?
If the members of this Convention are so divided in opinion,
ought we not to leave the question to the Legistature, to be decided by that body,
when the proper information shall be obtained ? Another strong reason for including all of California within the limits of the new State, is the necessity of giving a government to the people who are settling the country east of the Sierra
Nevada. Congress, embarrassed as that body will be by the slavery question,
(if we leave it unsettled for a large portion of the territory,) cannot organize a
government for these people. In any new attempt to do this, the same questions
of constitutional power will arise, and the same exciting discussions on sectional
interests and domestic institutions.
We, however, can give them a government.
Under the constitution which we are now forming, that portion of country can be
organized into counties and judicial districts, so as to secure the life and property
of individuals.
Large numbers of people annually cross that territory in order to
reach the El Dorada of the west, and crimes of the darkest dye are committed
on the road.
If that territory be excluded from the limits of the State, there will
be no legitimate mode of bringing these culprits to trial and punishment. Let us,
therefore, settle this question of slavery for all of California, and extend the benefits of our constitution over the whole territory, till such time as Congress shall be
able to organize a separate government for that part of it which we do not wish
to include within the permanent boundaries of our State.
Let us now look for a moment at the various objections which have been urged
against the boundary as reported by the Committee of the Whole.
In the first
place, it is said that this boundary includes too large an extent of country.
To
this it is replied, that the Legislature, as soon as it shall deem proper, can cede
to the General Government any portion of this territory, and contract our boundary
In the second place, it is urged that
within limits as narrow as it may desire.
we should, in our constitution, fix a definite boundary so as to leave nothing to the
discretion of Congress and the State Legislature.
Tbis would be well if we knew
precisely where to draw this boundary line, and it there was no extraneous questions calculated to impei?e our admission into the Union as a State formed out of
only a portion of California.
Again, it is urged that as the people east of the snowy mountains are not represented in this Convention we have no right to include them within the limits of
the State.
This objection has been answered by a reference to nume-rous instances in the older States, where new settlements, not included within any organized district or county, have had no voice in State Conventions or legislative boIf there had been time for delegates to come from the great Salt Lake, no
dies.
one would have objected to their' taking seats in this body; and the fact that anjr
district, or part of a district, or new settlement, not within any organized district,
;
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unrepresented here, can form no serious objection to including such district or
Suppose no delegate had appeared
settlement witiiin the boundaries of the State.
in this Convention from one of the central districts of California, would that be
any reason why the boundaries of the State should be so drawn as to exclude that
The Constitution formed by this body can have no legal force till apdistrict?
but when ratified by a majority of the legal voters, it will
proved by the people
be binding upon the whole. No one will pretend for a moment that a majority of
the people of California are not represented in this Convention, and the new settlers east of the snowy mountains have no more reason to complain of a want of
representation here, than the great mass of emigrants who have entered the counIf they do not like our constitution
try since the election of the 1st of August.
they can vote against it, when it shall be submitted to them for ratification
and
But
if they do not wish to be included in the State they can ask for a separation.
no such objection will be made nor will such a separation be asked for. What
they wish, and what they have already asked for, is 2i government ; and as Congress cannot give them one, they will willingly embrace our constitution, and
organize courts of justice in accordance with its provisions.
Another objection,
which has been urged with great warmth to the boundary as reported by the
Committee of the Whole, is, that it includes the Mormon settlement upon the
It is asserted that these are a disagreeable and dangerous peogreat Salt Lake.
pie, who, if included, will be calculated to disturb the peace and quiet of the new
State, and involve us in civil war; and in order to increase this feeling of local or
personal prejudice, the most exaggerated statements have been made respecting
Let us look at this question cooly and dispassionately,
their numbers and power.
and not be carried away by the excitement gotten up by these descriptions of imaDuring my residence in California, 1 have seen much of the
ginary dangers.
Mormons, both as a military body and as private citizens, and I believe them to
be an industrious and well-disposed people and I am certain that, if not molested
or persecuted for their religious opinions, they will prove themselves a peaceable
and law-abiding community. The nieanest and most inoffensive reptile on earth,
when trodden under foot, will turn upon its destroyer. But even supposing the
Mormons to be, as here represented, a dangerous and troublesome community,
the report of the Committee provides for their exclusion whenever the State LeIf the
gislature shall see fit to contract our boundaries to a more narrow limit.
to
conform themselves to our constitution, and to obey our laws,
Mormons wish
why not permit them to do so and if, on the other hand, they wish a separate
organization, why not leave it to Congress, with the concurrence of our LegislaUnder every view which has been taken
ture, to give them such an organization.
of this question, the boundary reported by the Committee seems to me the most
convenient and safe that can be adopted.
One more remark and 1 have done. It has been charged by one of the gentlemen who speaks against the report of the Committee, that this boundary prothat it is intended to relieve
position has been gotten up for political purposes
the present general administration Irom the embarrassments of the slavery quesNay further, that its very terms were dictated to this Convention by politition.
cal emissaries of General Taylor, and that it was carried through the Committee
of the Whole by the direct interference and " log-rolling " of such government
emmissaries, now in the lobby of this House.
Such charges are scarcely worthy
of notice, and those who make them only lower themselves in the estimation of
every respectable member of this body.
The gentleman who first offered this
article on the boundary, (Mr. Gvvin,) can hardly be charged with being an emissary of an administration to which he is politically opposed, and the amendment
submitted by myself, and accepted by that gentleman, was written by me at this
table after he had offered his proposition, and without one word of consultation
I offered it
either with him or any other person, either in or out of this House.
on my own responsibility, without knowing or wishing to know what were the
is

;

;

;

;

;

;

:
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Gentlemen give themselves a great deal of unnecessary trouopinions of others.
ble in dragging into every discussion here the bearing of political parlies at home,
and in tasking their ingenuity to discover seme difference of opinion, with respect
When all
to afTairs in California, between the past and present administration.
the papers and correspondence connected with California are laid before the public, it will be found that no such difference of opinion or of policy ever existed.
The instructions issued by General Taylor's cabinet correspond in every essential
General Riley's
particular with those which came from the cabinet of Mr. Polk.
proclamation calling for a more complete organization of the existing government
of California, and for the election of delegates to this Convention, was issued and
sent to the press on the 3d day of June last, and the steamer which brought the
first instructions from the present administration did not reach San Francisco till
the 4th of June, and were not received by Gen. Riley till the 10th of that month.
Those instructions, however, confirmed in every respect the course which General
I hope this explanation will be sufficient to satisfy
Riley had previously takert.
gentlemen that there has been no essential difference of opinion at home with
respect to the course pursued by the government here, and that these authorities
have been uninfluenced in their course by any considerations connected with party
politics.
And if any emissaries of either political party are now in California
attempting to dictate to this Convention what course it should pursue, I, at least,
am ignorant of the fact. I know no such emissaries and if there be any, I have
no desire to know them. Nor, when this boundary question was proposed, did I
know the opinion of a single individual out of this House. And I earnestly hope
that for our own credit, and for the honor of those who sent us here, that we shall
act upon this important question free from the trammels of party politics, and with
reference solely to the interest and welfare of California.
Mr. McDouGAL then offered the following substitute, viz
;

The boundary of the State of California shall include all the tract of country from or near the
107th degree of longitude west from Greenwich to the Pacific coast, and from the 32d to the 42d
degree of north latitude, known as the Territory of California; also the harbors, islands, and bays
adjacent, and along the Pacific coast; also to extend three English miles into said Pacific ocean,
and along the coast thereof, from the 32d to the 42d degree of latitude north; but if Congress should
not grant or adopt the boundary line herein set forth, then the boundary shall be as follows, viz:
Commencing at the point of intersection of the 42d degree of north latitude with the 120th degree
of longitude west from Greenwich, and running south on the line of said 1 20th degree of west longitude until it intersects the 39lh degree of north latitude; thence running in a straight line in a
southeasterly direction to the river Colorado, where the 35th degree of north latitude intersects said
river; thence down the river in the middle of the channel thereof to the boundary lipe between the
United States and Mexico, as is now being established under the treaty exchanged and ratified at
Queretaro, May 30th, 1848; thence running west and along the boundary line to the Pacific ocean
and extending therein three English miles; thence running in a northwesterly direction and following the direction of the Pacific coast to the 42d degree of north latitude; thence on the line of said
42d degree of north latitude to the place of beginning; also, all the islands, harbors, and bays along
and adjacent

to the Pacific coast.

Mr. BoTTs said that inasmuch as the report of the Committee of the Whole reserved a vote to the Legislature of California, and the plan of the gentlejjnan from
Sacramento, (Mr. McDougal,) left the final decision to Congress alone, he
thought the original proposition, objectionable as it was, was not so objectionable
as that, because it left some power to the people of California.
Mr. Hastings suggested a division of the two questions the original proposition as offered by^the gentleman from Sacramento, (Mr. Gwin,) and the proviso
of the gentleman from Monterey, (Mr. Halleck.)
Mr. Steuart. I do not wish to discuss this question. The disposition manifested by this House warns me that any attempt of mine could add nothing to the
arguments of the gentleman from Monterey, (Mr. Botts.) I regret, sir, as much
as any man, that matters have been introduced in this discussion, which I had
hoped would have -been kept from it especially that the gentleman from Sacramento (Mr. Sherwood) should have led off the debate, by giving his views as to

—

—

—
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the state of political parties in the United States.

I rejoiced, sir, in the thought
here as Californians, not as party men.
I deny the position which
the gentleman assumes.
1 will never admit that the great statesmen of old Massachusetts will be so recreant to their ancestors as to go in favor of the proposito settle the question of slavery for others
tion which the gentleman advocates
than the people included within our natural limits.
I do not believe there is any
such combination between the Whigs and Democrats of the North.
But, sir, if
the contest which the gentleman predicts should come
much as I value the
Union I am ready to meet it upon the great platform of principle. If they do
force us into that position, I am prepared to sustain the rights of the South against
the fanaticism of the North.
I liiad hoped that this question never would have
been brought up here. It has been brought up, and we have been obliged to
meet it. Look around this assembly and see who composes it. You have Southern gentlemen, delegates with principles which grew with their growth and
strengthened with their strength they have sacrificed these feelings and princithey believe that it is their duty to California to avert that curse which has
pies
been inflicted upon their country, and aggravated day by day by the theories of
fanaticism
and, sir, they have cast their unanimous vote against the institution
of slavery in this country.
Sir, if you go among the people from Tennessee and
Kentucky and Louisiana, who are rapidly filling up this country, you will find that
they are all anxious to avoid here the curse which has fallen upon their native
States.
If it had been a question here between the population from Louisiana,
Kentucky, Tennessee, and other slaveholding States, and the people from the
But they meet here in a spirit of
North, we might have had a different result.
compromise and concession. The prejudices of education and association are forgotten in their earnest desire to avert those collisions here which have proved so
But, sir, they claim to settle this question for themselves
disastrous at home.
not for others.
They claim that this constitution is the constitution of the people
who are represented in this Convention, and of no others and that position I
hold to be incontrovertible.
I am opposed to any proviso being introduced
I
think that the proviso itself is calculated, above all things, to throw a fire-brand
We give them there a theme for discussion the whole session. I
into Congress.
am for fixing a settled and established boundary, one which will meet the approval
I deny the power of Congress to interof the people who are represented here.
fere with the rights of the people of any territory by imposing a government over
'them which may be objectionable to them.
Mr. SheIrwood. I am sure the gentleman who last look his seat has not un.derstood the views which I expressed to the House.
If he understood me as attempting to draw a line in this country between different classes of men as to the
political views that they entertained in the United States, or as attempting to get
up any division here upon the platform that divides the people of the United States,
he is entirely mistaken.
Mr. Steuart. I will do the gentleman the justice to say that I believe no man
entertains purer feelings than he does.
I only object to his views.
Mr. Sherwood. I think the House, and every Southern gentleman will bear
me witness that I attempted to throw no firebrand into the Halls of Congress I
attempted to get up no question here between the North and South but it was to
avoid in Congress what the gentleman objects to here
the discussion of this
question, that I urged the views which I have presented to the House.
The
gentlemen said that if it had been a question here between the people from
Louisiana, Kentucky and Tennessee, against the North, we might have had a different result. I care not if the South form the majority here. Upon this question
of slavery, I ask the gentleman if North and South were not all in favor of
excluding slavery here?
The gentleman intimates that if it had been made a
he,
a
Southern
-question,
as
man, would have stood out against- the Wilmot pro-

that

we came

—

—

—

;

;

;

i

;
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;

;

;

—
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'

viso.

I object, sir, to

any application

of that

argument

to

me.

I

have made no

—

—

;
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Wilmot

proviso.
It was to prevent hereafter any such
get up a discussion in regard to slavery here,
where we have the right and the only right to settle it, that I urged the adoption
of this whole boundary it was to prevent the introduction of that firebrand into
The gentleman acIt was to exclude slavery by our own action.
Congress.
knowledges that his own constituents are in favor of excluding slavery. It is
The argument
settled by unanimous consent that we do not want slavery here.
which I adduced was that if we covered the whole of what was originally designated and known as California, we would prevent that firebrand from exciting the
same feeling in Congress which the gentleman has shown here. He says if the
North turn fanatics upon this question, he, as a Southern man, will stand up for
Southern rights. It was to prevent any such division in the States and in Congress ; to settle the question here where there is no point of honor involved; no
feeling except the practical feeling of expediency in regard to what institutions
w^ shall have, that I used the argument to which the gentleman objects.
Should the whole boundary proposed be adopted, it will be time enough, when
the people beyond the Sierra Nevada are able to bear the expenses of government, and ask for a division, to cut them off.
Can it be said that Southern men,
who regard the rights of the States to establish their own institutions, will object
to the exclusion of slavery within our established limits
Mr. Calhoun cannot
object to this question being settled by the people of the new State.
If he does,
It will be in conflict with his declared opinions.
There can, therefore, be no objection
the South will be glad to have this question settled without discussion
they know they are weaker in numbers than the North. I, for one, wish to avoid
any division on this agitating question. The feeling that exists in the Northern
breast cannot be driven out.
The South admit, themselves, that slavery is an
evil; but entailed upon them, and difficult to be got rid of
The feeling of every
it is a feeling
man, either North or South, is opposed to slavery of all kinds
instinctive in the human breast.
It was to break the chains of slavery that the
American Revolution broke out to prevent unjust taxation, that the North and
South united in that revolution.
But this institution exists among the people of
the South, and I am willing that they should sustain their own institutions
and
let slavery be abolished, State by State, according to the supreme and sovereign
power of the people,
Mr. BoTTs.
With the consent of the House, Mr. President, I will tell you an
anecdote.
I was at a little party last night, and I met there a certain gentleman
a Northern gentleman
and after he had been excited by wine, (you know the
old proverb
in vino est Veritas,) he, this Northern gentleman, sir, said to me
**
Suppose the Southern feeling had had the ascendancy in this Convention, and
slavery had been permitted in our constitution
and then a proposition had been
made to extend the line to the Rocky Mountains for the purpose of making that
country a slave country, said he, what would Northern men have done ? They
would have put their hats upon their heads and left the House." I tell you, sir,
that I believe if I had been a Northern man, and that course had been pursued
that illegal course to extend slavery over those whom I represented and those
whom I did not represent, I would have left the house. Now, Mr. President, I
have but one word to say in regard to the latter part of the argument of the gentleman from Sacramento (Mr. Sherwood.) He has come out now plainly and
openly, and I understand that the Northern doctrine, so far as he knows, is this
that slavery shall not be permitted to exist in any of the territories of the United
States
that the people shall do as they please, but they shall not introduce slavery; that if the tree and independent people of California had in this Convention
declared that they would entertain among themselves the local institution of slavery, that the Northern men would not have permitted it.

argument

in favor of the

attempt in the United States

to

;

!

;

;

;

;

—

;

:

;

:

;

Mr. Sherwood. The gentleman does not state my argument correctly.
each State settling this question and all other questions for itself.

for

I

go
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Mr. BoTTs. Whatever interpretation the gentleman may give to his own argument, he clearly maintains the doctrine of the Wilmot proviso. He insists that we
should settle this question by extending our boundary over a people whose consent
he does not ask. Yes, sir, against their will if necessary ; and what more does
Now, sir, as a Californian, not as a representative of North
the Wilmot proviso ?
or South, but as a free and independent Californian, I denounce that doctrine.
I
North or South, sir, I care not
will meet it and denounce it wherever it exists.
whence it comes, I shall fight against it mentally and physically. What, sir I
That the people of this territory are to go to New York and not only ask them
for a constitution, but ask them if they may be permitted to include or exclude
Such a doctrine need not be broached here. It will not be listened
slavery!
The people of California are free and independent; they have a right to form
to.
'their own government; yet the gentlemen tells us that we are bought body and
soul, and must be ruled by the North that we must form just such a constitution as
they like.
Mr. Sherwood. I denied any such doctrine ; but I stated what I beiievea to
be the feeling in the North.
Mr. BoTTs. My remarks apply to what the gentleman says is the Northern
;

doctrine.

On

motion, the Convention took a recess

till

3 o'clock.

AFTERNOON SESSION, 3 o'CLOCK,

P.

M.

The Chair

stated that the substitute proposed by Mr. McDougal, was before
House.
:the
Mr. BoTTs moved a division of the question so that the vote should first betaken
on the first clause of the proposition, and it was so ordered.
Mr, McDouGAL withdrew the first clause of his amendment, confining it exclusively to the boundary last described therein, viz
The boundary of California shall be as follows, viz: Commencing at the peint of intersection of
:

with the 120th degree of longitude west from Greenwich, and run
120th degree of west longitude until it intersects the 39th degree of
north latitude; thence running in a straight line in a southeasterly direction to the river Colorado
at a point where the 35th degree of north latitude intersects said river; thence down and along the
middle of the channel of said river to the boundary line as is now being established under the treaty
with Mexico, exchanged and ratified at Queretaro on the 30th day of May, 1848; thence along said
boundary line to the Pacific ocean, and extending therein three English miles; thence running in
an northwesterly direction and following the direction of the Pacific coast to the 42d degree of north
latitude: thence on a line of said 42d degree of north latitude to the place of beginning; also all the
islands, harbors, and bays along and adjacent to the Pacific coast.
the

42d degree of north

ping south on the

latitude

line of said

Mr. Ellis moved the previous question, which was sustained.
The vote was then taken, and the amendment lost as follows,

—

Brown, Crosby, Dent,

viz

:

Hoppe, Hastings, Larkin,
Yeas. Messrs. Aram, Botts,
McCarver, McDougal, Ord, Price, Reid, Sutter, Snyder, Shannon, Steuart, Vermeule, Walker,
President.— 22.
Nats. Messrs. Carrillo, Covarrubias, De La Guerra, Dimmick, Dominguez, Foster, Gilbert,
Gwin, Hanks, Hobscn, Halleck, Hollingsworth, Jones, Lippincott, Moore, Norton, Pedrorena,
24.
Pico, Rodriguez, Sherwood, Stearns, Tefft, Vallejo, Wozencraft,
Ellis,

Hill,

—

—

The question recurring on the adoption of the report of the Committee of the
Whole, a division of the question was moved in order that the vote might be taken
•on the main proposition and on the proviso separately.
The Chair decided that the question was divisible.
From this decision Mr. Tefft appealed, and the decision of the Chair was reversed by the House.
The question was then taken, and the report of the Committee concurred in, viz
Yeas. Messrs. Carrillo, Covarrubias, De La Guerra, Dominguez, Dimmick, Foster, Gilbert,,
:

—

Gwin, Halleck, Hanks, Hobson, Hollingsworth, Jones, Lippincott, Moore, Norton, Pedrorena,,
29»
Pico, Rodriguez, Sherwood, Stearns, Tefft, Vallejo, Wozencraft

—

!
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—

Nats. Messrs. Aram, Botts, Brown, Crosby, Dent, Ellis, Hill, Hoppe, Hastings, Larkin,
McCarver, McDougal, Ord, Price, Reid, Sutter, Snyder, Shannon, Steuart, Vermeule, Walker,
President— 22.

Upon the announcement of this vote, several members rose to their feet under
much excitement, and great confusion ensued.
Mr. McCarver. I now move we adjourn sine die. We have done enough of
mischief!

Mr. HoppE. I give notice that I will file a protest against this vote. Rest assured that the thirty-nine thousand emigrants coming across the Sierra Nevada,
will never sanction this constitution if you inchide the Mormons.
Your constitution is gone
Mr. Sa'ydek. Your constitution is gone
"
!"
!"
order
Cries of" order
from all from all parts of the house, and " the con!"
stitution is lost
I will sign it under a protest
Mr. McCarver. I insist upon my motion to adjourn sine die ! This Convention has done harm enough
Mr. Norton. There is a resoulution now before the House fixing the time of
adjournment.
It must first be rescinded.
Mr. Gilbert. I call for the yeas and nays on the motion to adjourn sine die.
Mr. Vermettle. I hope the motion will prevail, in order to give a safety. valve
operation to this excitement.
Mr. Shannon.
I appeal to my colleague to withdraw his motion.
Mr. BoTTS. The question is on the adjournment I call for the question.
Cries of " the question " " the question " from all parts of the House.
Mr. Snyder. I shall vote against the House adjourning before the business
before us is completed.
Have you completed the busiI ask you one question.
ness that the people of California sent you here to perform ?
If you have not,
can you go back to your constituents and say you have discharged your duty ?
Mr. McCarver. I withdraw the motion to adjourn sine die.
The Chair having partially succeeded in restoring order, on motion, the resolution adopted on Saturday, to adjourn sine die on Tuesday, (this day) the 9th
instant, was rescinded.
The House then adjourned.
'

!

!

!

;

!

!

WEDNESDAY, OCTOBER
In Convention.

and approved.
Mr. Jones.

10, 1849.

Prayer by the Rev. Mr. Willey.

Journal of yesterday read

am now

going to recur, Mr. President, to a subject which has
excitement
among members of this House. I allude to
created a great deal of
I have not
the boundary question, upon which the vote was last night taken.
There is,
yet spoken upon it, and I trust I will be indulged in a few remarks.
sir, among members of this House, a great difference of opinion, and I believe
an honest difference of opinion, in regard to the policy which we should adopt in
determining this question but I think that difference may be narrowed down to
A part of this House are anxious to create an absolute, dea very small point.
another part are
finite, and determinate boundary for the State of California
anxious to avoid the difficulty which they foresee may, and in all probability will,
arise in the Congress of the United States on the settlement of this question.
Both parties admit that it is oar policy to avoid raising any question in Congress,
which may endanger or delay our admission into the Union and both agree that
if we can be admitted with the boundary of the Sierra Nevada
which is concebe
ded to
the natural boundary of the State
I
that it would be our best policy.
am willing for one to admit this proposition but here comes the point of difference.
Upon the one side, we are told that we must take this line absolutely and
determinately, and make no provision for any difficulty in Congress
shape our
action with no reference to the action of Congress
but if we cannot be admitted
without difficulty, then we must defy the Government of the United States, and
I

;

;

;

—

—

;

;

;

—
;
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them that we are a sovereign and independent people, and have a right to iiX'
Upon the other hand, here is (he difference. While we are wilour boundary.
ling to admit that the Sierra Nevada is the best boundary for California, we say
that if any difficulty, in rjsgard to our admission, should arise in Congress on this
subject, we are willing to treat with that power, and, by the united action of Congress and our Legislature, determine it as much to our advantage as we can. The
one wishes to avoid the difficulty; the other avoids it by running up against it.
After we have reduced the question
Sir, I hope we may come to a compromise.
down to this small point, shall we avoid the difficulty or not ? I hold in my hand
a proposition, which I think accomplishes this object; and I will move a reconsideration of the vote of last night, for the express purpose of offering this
proposition to the House.
It is this
that we shall take the Sierra Nevada line
but if Congress will not admit us with that line
if it is an insuperable barrier
to our admission
then we provide for this difficulty by saying, that if Congress
absolutely refuse to admit us upon the smaller line, we will take a larger.
The
question then is clearly presented to the House:
Will you avoid this difficulty or
Sir, it will be more than difficulty here; it will be a great
will you encounter it?
it will raise dangerous and exciting questions in the Congress of
difficulty there
Apart from our position here a most anomalous position
the United States.
a
and
yet
State
not a State
which claims to be an independent Government, and
apart from this anomalous position, look at
yet admits itself to be subordinate
the grave and exciting questions which will be raised in the Government at
home
questions, sir, upon which the parties of the United States are almost
One
equally divided, and which have caused dissension throughout the Union.
of those questions is, that a territory of the United States, until it is admitted as
one of the United States, have no right to admit slavery into their own territory.
This principle is advocated by a party in the North; it is denied by the South.
It is the first question that will be raised, when we present our Constitution for
ratification
and while we find such men as Soule of Louisiana, Foote of Missisisppi, and Calhoun, differing in opinion upon other points, yet they were all united
upon this, and it will be one of the most exciting questions a question that may
may possibly lead to the dissolution of the Union itself. That all territory acquired
by the common blood and treasure of the United States belongs equally to the North
and South and that by the provisions of the federal Constitution each State has an
There will be other
equal right to introduce its institutions into that terrrritory.
Do you
questions connected with it, as to our right to fix a definite boundary.
suppose that the people of this territory would, upon some nice point of honor,
agree to exist in this anomalous condition for years to come? Sir, I have heard
gentlemen, inside of this House and out of it, say that they had rather remain
out of the Union for five years, than come in with the whole of this boundary
that they would rather ruin and desolate this country by putting it in conflict with
the Government of the United States for five years.
Sir, I cannot agree to that
position.
I am willing to go before the people with the proposition which I hold
in my hand, and I say there is hardly a sensible man in the land who will not
agree with me, that our policy is to avoid difficulty with the General Governtell

:

—

—

;

;

—

;

;

;

;

—

;

—

;

ment.
It has been said by a gentleman here
I don't know to what wing he belongs
that we are favoring the admission of slavery here.
How are we doing it ? By
creating difficulties, says this gentleman, which will prevent our admission by
Congress as a State into the Unjon, for some two or three years to come, and
thereby give to the South a qjiance, while we are a territory, to bring in their
How is it then that this proposition is supported by the North as well as
slaves.
The argument is not worthy of consideration.
the South ?
The question resolves itself to this, and I wish to place it in its true position
before members of this House.
If we can get in at all with the smaller line
the Sierra Nevada line
we can get in under this proposition. We tell the Con-

—

—
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We

If
tell them what we want.
gress of the United States what our choice is.
cannot get in under that line, we say, in order to conciliate the opponents of
give them no
the smaller line, you may admit us under the larger line.
do not give them the right to carve out the territory
choice between the two.
tell them precisely what the alternative is.
There is
here as they please.
it.
Now,
certain
that we
about
it
that
those
contend
indefinite
is
who
nothing
will
whole
this
Sierra
as
a
agree
to
and
those
Newho favor the
should come in
at
all possible to get the smaller line,
vada line cannot object because if it is
we have every chance by this proposition that is afforded by those which have no
The question is then, shall we if possible avoid the difficulty, or
alternative.
shall this Convention say that they will not come into the Union upon these
terms? that they will not avoid any such difficulty that if Congress will not
admit us with the smaller line, we do not want to be admitted at all ?
But if Congress does not refuse to admit us with the Sierra Nevada line if
they do contend that we cannot divide the territory if they compel us to come in
with the large boundary, where are the great and insuperable difficulties which
could
will fall upon the inhabitants on the other side of the limited line.
within one or two years, or even six months, divide them off, and put them into a
If gentlemen see fit to maintain the doctrine that we should not
separate State.
avoiding the difficulty, but hold ourselves as a sovereign and
means
of
take any
independent State, I am willing to meet them before the people of California on
The compromise which I propose is in the following words
that question.

we

We

We

We

;

;

—

—

;

;

We

:

The boundary

of the State of California shall be as follows: Commencing at the point of intersection of the 42(1 degree of north latitude with the 120th degree of longitude west from Greenwich,
and running south on the line of said 120th degree of west longitude until it intersects the 39th
degree of north latitude; thence running in a straight line in a southeasterly direction to the river
Colorado at a point where it intersects the 35th degree of north latitude; thence down the middle
of the channel of said river to the boundary line between the United States and Mexico, as established by the treaty of May 30, 1848; thence running west and along said boundary line to the
Pacific ocean and extending therein three English miles; thence running in a northerly direction
and following the direction of the Pacific coast to the 42d degree of north latitude; thence on the
line of said 42d degree of north latitude to .the place of beginning; also all the islands, harbors, and
bays along and adjacent the Pacific coast.
But if Congress should refuse to admit the State of California with the above boundary, then the
boundary shall be as follows: Beginning at the point on the Pacific ocean south of San Diego to
be established by the commissioners of the United States and Mexico, appointed under treaty of
3Gth May, 1848, for running the boundary line between the territories of the United States and
those of Mexico, and-thence running in an easterly direction on the line fixed by r>aid commissioners as the boundary to the Territory of New Mexico; thence northerly on the boundary line between
New Mexico and the territory of the United States previous to the year 1846, and California as
laid down on the ** Map of Oregon and Upper California, from the surveys of John Charles Fremont, and other authorities, drawn by Charles Preuss under the order of the Senate of the United
States, Washington city, 1848," to the 42d degree of north latitude; thence due west on the boundary line between Oregon and California to the Pacific ocean; thence southerly along the coast of
the Pacific ocean, including the islands and bays belonging to California, to the place of beginning.
The said boundary to be subject to the approval of the Legislature of the State of California.

Mr. WozENCRAFT. It will be borne in mind by this House that the same idenproposition was submitted by me to the House several days ago, but there
action taken upon it.
no
The House did extend the courtesy to me so far as
was
read,
but they went no further.
to say it might be
I believe now, as I then did,
that it would have been a peacemaker.
I believed it would receive a more unanimous vote than any proposition which has been presented. The gentleman from
San Joaquin claims the paternity of it. I have no objection, if the House will

tical

,

adopt it; but certainly this is my proposition.
I for one, sir, am not willing to
take any course which may tend to dissolve this confederacy.
I consider that a
clause, leaving an alternative, is absolutely necessary in order to avo[d that diffibut I must admit that I prefer, if we can obtain it, the line marked out by
culty
nature.
I am pleased to see this proposition brought up, because I think it will
be the means of a compromise. I now move the suspension of the 30th rule,
;

;
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which requires that no rule shall be suspended without one day's notice, with the
intention of moving the suspension of the 29th rule, which requires that the same
subject shall not be reconsidered the second time.
The Chair decided that it was not competent, under the rules, to reconsider
There had been a vote
again a vote or subject that had been once reconsidered.

taken here by which a certain boundary was fixed, and that vote was reconsidered,
and it would be utterly impossible to reconsider it a second time if the same rebut upon that reconsideration that vote was entirely destroyed,
sult had prevailed
and another vote was given, which had never been reconsidered, and which therefore it was competent for the House to reconsider.
This was a new subject and
a new vote the former reconsideration did not apply to it.
Upon this decision a long discussion, on parliamentary usages, ensued.
The Chair stated thai inasmuch as there was considerable difference of opinion on this subject, the shortest way of testing the sense of the House would be
an appeal from the decision of the Chair. Any member who objected to that decision was at liberty to take an appeal.
Mr. BoTTs. Suppose it were possible to throw some obstacle in the way of
What did we
this reconsideration, is there any gentleman who desires to do it?
adjourn for yesterday afternoon ?
That we might coolly and dispassionately reflect
upon this subject, and come to a decision which would be harmonious and satisNow, when an amicable proposition comes forward from the side of the
factory.
majority, I had hoped that gentlemen here would meet it in the same amicable spirit,
and endeavor to establish that good feeling that once existed, and that desire that
always ought to prevail among the members of this body, to secure for this constitution such a vote as would give it an influence that it could not otherwise posWhen that is the object and may be the effect of such a reconsideration, I
sess.
ask is any gentleman willing to place any obstacle in the way. I believe the
Chair is correct in his decision
but I appeal to gentlemen not to raise any excited feeling upon this subject by attempting to thwart this proposition for amicable
;

;

;

adjustment.

Mr. GwiN. I ask the gentleman from Monterey (Mr. Botts) one question.
he advocates the reconsideration, in order that the proposition of the gentleman from San Joaquin may be brought forward, does he intend to convey the
idea, that this being an amicable proposition to settle the difficulty, he will sup-

When

port

it ?

Now, did you ever hear such a question ? I will answer the genam
tleman.
asked,
sir, if I advocate the reconsideration, pledging myself to
I
no
hear
debate, but to determine to support and vote for a certain proposition.
No, sir, I go for a reconsideration for no such purpose. I go for a reconsideration
to hear
to open this question again, and debate it, and compromise it ii we can
other gentlemen upon this floor besides the gentleman from San Joaquin, (Mr.
Jones,) and to vote for any proposition that I consider the most advantageous and
best calculated to secure a large vote of the people for this constitution.
Mr. GwiN. I merely asked the question in order to know what to expect from
Furthis reconsideration.
I think we have discussed this question sufficiently.
ther discussion will produce no effect upon this House. If a new plan is brought
forward and both sides of the House would determine to sustain that plan, then
there is some reason for a reconsideration.
Otherwise I cannot see what is to
be gained by it. The whole subject has been before the House-for some time,
and fully discussed. I do not want to bind any gentleman to any proposition
but inasmuch as it was understood here that the gentleman from San Joaquin
(Mr. Jones) had moved a reconsideration, for a specific object to settle the difficulties of this House by a new proposition
I wanted to learn whether it would
Mr. BoTTs.

;

—

settle those difficulties.

That

then go into a reconsideration,
it can produce no such effect?

is

—

Why

avowed object of the reconsideration.
the manifest disposition of the House shows that
Gentlemen refuse to give any pledge. The ques-

if

the

445library offering free universal access to books.]
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presents itself, shall we open this question again for unlimited discus's
a member of this body who has not made up his opinion ? The
great contest has been whether or not we will include within our boundaries the
territory of California, giving the power to Congress and the Legislature of this
or make a definite boundary, including
State to reduce it if they think proper
only a portion of the territory.
I now state most distinctly that if the boundary
passed yesterday is not to be the boundary, I am in favor of the Sierra Nevada
I am in favor of the proposition
line.
I do not wish to blink this question at all.
the Sierra Nevada.
If the
as it passed yesterday, or the natural boundary
question is to be presented here in any other shape, I shall vote against it.
The
reason why I opposed fixing an absolute boundary, leaving no alternative, when
tion then

sion

Is there

?

;

1

'

—

was that we would open the difficuldes which gentle*
Congress having a supervisory power in this matter,
might think proper, instead of giving us a definite boundary, to cut us down to an
infinitely smaller extent of territory than we proposed in that definite boundary*
I proposed that this should be the constitution of California, because we are the
people of California. Look at the papers that we have just received, and you will
find that we are only known as the people of California.
I have advocated this
I believed and siill
line with the proviso simply on the ground of expediency.
believe it would be the best plan we could adopt to avoid future difficulty.
I do
not desire to include the whole territory
but Congress may desire to do it,
and with Congress lies the discretionary power. I have stated again and again
that we are sitting in Convention here because this matter could not be settled
by the Congress of the United States. We know that Congress has the right to
it is a right which they
settle our boundary, and the boundary of all new States
will insist upon, and which they have always refused to surrender.
Inasmuch as
this territory and New Mexico have been bought from Mexico by the Government
of the United States, and fifteen millions of dollars paid for it, they are clearly entitled to say where our boundary shall be
and hence I have thought that if we
boundary
Sierra
the
of
the
Nevada,
make
running to the mouth of the Gila, Con«
we will limit
gress might say to us you have included too much for one State
you to the territory within which your population resides; we will cut off all south
South of that must be a territorial government.
of 36° 30'.
That will be the great battle-field. I confess I would greatly prefer a more
We have the natural boundary to make a greater State
restricted boundary.
than any in this Union
the bay of San Francisco and its tributaries.
If we had
our choice we would thus shape our boundaries; but what do our brethren to the
South say. " Although we prefer a territorial government to avoid the heavy
expense of a State organization, yet we prefer enduring taxation rather than separate from you, and run the risk of getting no government at all from Congress."
The line of 36® 30' is a great question on the other side of the mountains. Here
If any portion of our population are opposed to slavery, i:>er se, it is
it is nothing.
portion
south
of that line. It is utterly unfitted for slave labor, being a grazing
that
and grape country, with a few rich valleys and extensive arid plains. My desire
is that we should not jeopard the admission of the State by committing a blunder
about this boundary line. Let our State boundaries be the same as the territorial
boundaries. If Congress does not like them, it can alter them without destroying
the work we are assembled here to perform.
Mr. McCarver. I believe it is not usual to enter into a discussion of the
merits of a question on a motion to reconsider.
The object of the reconsideration
may be explained, but I think it is digressing to go Vjack to the main subject and
enter into another debate upon it.
I shall go for a definite boundary, and for this
this subject

men wish

was up

to avoid

before,

;

that

'

;

;

;

:

;

—

I am in favor of the reconsideration.
It is for the purpose of getting a deboundary that I advocate this course. The Chair, I think, is perfectly corThis is entirely a different vote from the one reconsidered the other day.

reason
finite

rect.

'
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Mr. Hill. I hope the motion to reconsider will prevail. I am willing to vote
any proposition that brings our boundary this side of the Salt Lake any proposition that will exclude the Mormons.
As to the remarks of the gentleman
(Mr. Gwin) upon a Territorial Government south of 36 deg. 30 min., the people
of the South do not oppose a State Government they were only of opinion that a
State Government would bear heavily upon them at this time, but they greatly
prefer a State Government to having a separate organization and they are ready
and willing to assume their proportionate share of ils expenses.
Mr. Pedrorena. I am for a State Government, and I believe such is the will

—

for

;

;

of

my

constituents.

I am authorized to say that the people of San Diego do not want
a Territorial Government they want a State Government.
Mr. Carrillo. It is necessary for me to go aside a little from the question
before the House, on account of the example set by other gentlemen.
It appears,
as well as I have been enabled to learn the substance of the discussion, that some
gentleman has said that the people of the South would prefer a Territorial to a
This is a great mistake I might almost say a falsity; and
State organization.
the best proof is, that they have hitherto contributed with you to form a State Government.
It has likewise been asserted that the people of the southern part of
the country are in favor of slavery
this is entirely false.
They have equally as
much desire as any portion of the people of California to avoid the curse of slavery.
I do not propose to discuss the question of reconsideration.
In my opinion, the
proposition last adopted, that of Messrs. Gwin and Halleck, is the best, and I am
opposed to the reconsideration but should the motion prevail, I shall vole as may

Mr. Hill.

;

—

;

;

seem

to

me

proper.

Mr. Tefft.
When the question was originally taken in this House whether
should form a State or Territorial organization, certain delegates voted in favor
of a Territorial Government, but not in favor of having a Territorial Government
south and a State Government north.
In the present case when it is proposed to
established a State Government, the interests of the two portions of the country
being identical, so far as regards the form of government, I do not think there is
a man in the southern districts in favor of a separate organization that is, of a
State and Territorial Government.
From the excited state of feeling manifested
in this House yesterday, I am opposed to bringing up this boundary question
again, without the assurance that there is now a spirit of conciliation in the House.
I am opposed to having tables knocked down as they were yesterday in this madness of excitement.
Mr. McDouGAL. I hope the House will not forget the subject before them, the
proposition of the gentleman from San Joaquin, which it appears has given rise
to a discussion entirely irrelevant to the question which we are called upon to
decide.
I trust a decision will be had at once, and that all further debate will be
checked.
Ttie issue is now, whether we can reconsider the vote of yesterday,
under the 29th rule. That rule stales positively that the same subject cannot be
reconsidered twice without unanimous consent.
The point to decide is, what is
the subject.
I conceive that we have not reconsidered the subject at all as yet.
and
Mr. HoppE. I hope there may be a spirit of conciliation in this House
certainly there is, so far as I am concerned.
I am perfectly willing to bring this
question to any final vote, which I conceive will be satisfactory lo the people
but I do not believe any reconciliation can be effected, or that this satisfaction
if we leave it open, it
can be produced, unless we have a definite boundary,
will lead to results that we would all deprecate
and gentlemen would find out
these results in the halls of Congress.
I say, Mr. President, let us exclude the
Mormons, whatever we do. Their influence would be most injurious. Th^y
no citizen of
would make the taxes of this State burdensome to every man in it
California desires that we shall have any social or political connexion with them.
The question was then taken, and the motion to reconsider adopted by ayes 32,
noes 13.

we

—

;

;

;

;
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In a spirit of compromise, and with the hope that the resolution
to offer to the House, may bring about the happy result of enaabout
which I am
Convention
to act upon this subject without any heartburping, I offer the
bling the
the subject of the boundary to the people themselves.
leaving
following resolution,
I believe it will be the most satisfactory course, and the best calculated to avoid
that excitement which may jeopard the ratification of this Constitution.

Mr. Price.

Resolved^ That the question of boundary be submitted to the people of California, at the
and two lines be proposed, to be defined by this Convention.

first

election,

In moving the reconsideration of the vote on this question*
colleague (Mr. Jones) gave notice to the House that he did so for the purpose
He gave notice of that proposition at the
of submitting a certain proposition.
all
courtesy,
that
it has the precedence, and should be
in
believe,
I
time.
first.
considered
Mr. Jones. I had the particular good fortune, sir, to obtain the floor this morning before any other member of the Convention. I call it a particular good fortune,
for I have no doubt if any member had known that I wished to obtain the floor,
I made a motion, sir, to rethere would have been some difficulty in getting it,
and I gave notice that if the
consider the last vote of the House on this subject
reconsideration prevailed, I would offer the proposition which I hold in my hand.
and after the motion
It was for that purpose that I moved the reconsideration
prevailed, a gentleman jumps up with another proposition, and claims that it shall
be considered. I can only say, in relation to that proposition, that whether the
people establish the one line or the other, the whole object of this compromise is
because, if this Territory is confined absolutely to one limit or the
defeated
other, then we avoid no difficulty that may present itself in the Halls of Con-

Mr. WozENCRAFT.

my

;

;

;

gress.

Mr. BoTTs. I was afraid, Mr. President, that we would have several very imminor to the great question under considerportant but minor questions to settle
A little while ago there was a dispute as to the paternity of the resolution
ation.
This I thought the
offered hy the gentleman from San Joaquin (Mr. Jones.)
House would have to sit in judgment upon as Solon did between the two mothers.
Now, sir, I am afraid another question will arise as to whether the gentleman
from San Francisco (Mr. Price,) or the gentleman from San Joaquin (Mr. Jones,)
has the right to offer the first amendment. If that is settled, 1 come to the consideration of the question before the House, and it is first upon the proposition of
the gentleman from San Joaquin (Mr. Jones.)
Mr. President, I assure you that I am not insincere when I say that I came here
I am not one to put my foot down upon
in a spirit of compromise and conciliation.
will
1
neither
advance
nor
retrograde.
and
say
I have even been twitted
a mark
fact
that
have
I
more than once changed my opinions and what I
here from the
had thought to be a virtue on the part of an honorable man, to confess the fact
Now, I will
that he has been in error, has been thrown up in my teeth as a fault.
tell you why, with all this spirit of conciliation, I cannot vote for this proposition.
There are some^things, Mr. President, that cannot be compromised. It has been
said that a principle can no more be compromised than chastity can be compro{ have
mised.
I cannot therefore give my sanction to the proposed compromise.
maintained upon this floor, and I stand committed to this that to institute a government, directly or indirectly, over a people, without their consent, is a violation
of every principle of republicanism and justice.
Sir, I have a debate in my pocket
on this question a debate between Mr. Calhoun and Mr. Webster. I wish I
They are both right, putting the two together; one makes out one
could read it.
part of the argument, and the other makes out the other part.
You arrive ineviat
the
that
the Constitution of the United States, according to the
tably
conclusion
showing of Mr. Webster, does not extend to the people of California. Then you
have the other great mind to prove that if it does not, there is no power in the
Congress of the United States to legislate upon it at all. It is true Mr. Calhoun

—

;

:

;

'
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Mr. Webster was wrongs but he failed to do it. He
shows conclusively that it is not in the power of Congress to legislate in any
manner for the people of California. The gentleman from San Joaquin in one
breath admits the power of Congress to impose this government over the entire
extent of this territory; over a people who have taken no part in its formation,
and who may not desire it; but in another breath he says it cannot be done
I hold, sir, that Congress either has the
without the consent of our Legislature.
power or has not the power*— that the principle is either true or false that the
act of our Legislature cannot give to Congress any power which that Legislature
does not possess, and that the two conjointly possess no power over a third party
which is possessed by neither one of them individually. I should prefer a line,
which I understand will be proposed here-— the boundary marked in the procla*
mation of General Riley but I will vote for any line that does not include a com*
munity of men not represented here.
Mr. LippiTT. I beg leave, Mr. President, to explain the reasons which will
induce me to vote against the proposition of the gentleman from San Joaquin
(Mr. Jones.) I am in favor of the Sierra Nevada line, and most decidedly against ^
We have no
the proposition to extend the boundary to the Rocky Mountains.
right, sir, to extend our constitution and government over the inhabitants of the
great Salt Lake, comprising some thirty or forty thousand Mormons, who have
never been consulted in making this constitution-— who have had no representaWe have no legal right to impose a government upon
tion in this Convention.
But I have another objection, which I do not think has attracted
these people.
Suppose they should afterwards accept and ratify our
the attention of the House,
constitution, and consent to come in under our State government. I say, that even
It would be perfectly impracticable to
then we do not want this great desert.
Nature herself has shut f
carry on our government over that immense territory.
us up between the Sierra Nevada and the Pacific, and told us in strongest possible
language '"thus far shalt thou go, and no further." Consider, sir, the expense
and difficulty of carrying on a government over avast desert, where the means of
communication are so limited. The expense alone ought to be a sufficient objecIt should,be borne in mind that when
tion, apart from every other consideration.
will
operation
we
goes
into
be a new State— a Stale just formed,
government
our
territorial
organization.
previous
without any
The expense of putting in operation for the first time an entire judicial systerti,
together with the various branches of our State government, must necessarily be
very great, even within the smallest limit proposed, where the difficulties of comHow much greater would be the expense over
munication are less formidable.
a vast wilderness, separated from us by snowy ridges of mountains, and hundreds
of miles distant from the nearest point of civilization. But the chief ground of my
opposition to this proposed extension of boundary is, that it opens a most dangerJust so sure as we form an issue, to be ^
ous and exciting question in Congress.
tried between the two great parties of the North and South, our constitution goes J
by the board. I doubt very much, if such an issue is raised there, whether we
shall have our constitution adopted and ourselves admitted into the Union for
Now, sir, let us take this boundary of the Sierra Nevada. Let us shut
years.
Is there any issue, -^
ourseh'es within the limit which Nature has formed for us.
When the question of admission comes
then, between the North and the South?
The question will be simply on the '
before Congress what issue can there be?
acceptance of this constitution, containing a certain and definite boundary. It is''^
republican in its form, and that being the case, we are entitled to admission under
the provisions of the Federal Constitution,
The South has laid down the principle that the people of the State are the sole
That has been the sole ground
judges of what shall be its domestic institutions.
of conflict on the Wilmot proviso. The whole South will therefore take us as we**
Then how will it be with the North ? Perhaps they ^
are, with that boundary.
endeavored

to

show

that

;

;

*

—

'

'

~*

;
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not be satisfied that we have not claimed the whole boundary.
They would
probably prefer having us extend our government over ihat territory.
But, sir,
There is no
there will be no issue joined between the North and the South.
battle to be fought in Congress between the two great parties. The issue, if any
there should be, will be between the North and the people of California themselves.
They will say, why did you not extend your limits to the Rocky MounWe have no right to extend our constitution
tains ? What will California reply?
over a people who have not been consulted who have had no voice in our Conwho are not to be represented in our Legislature. In the next place,
vention
the expense of such a government, even if the people of the Great Salt Lake
were willing to accept our constitution and abide by our laws, would render it
Even if we did adopt it,
entirely impracticable for us to adopt such a boundary.
the very next year we would be obliged to turn round and say— take back this
territory 5 it is too much for us; we cannot afford to pay the expense of a government over it. And this would be a very sufficient reply* The Nofth is reasonable.
we will not adopt your constitution we will
It would not be so unjust as to say
not admit you into the Union, because you do not extend your jurisdiction over a
people whom you have not consulted in the formation of your government.
I repeat, then, that if we fix the Sierra Nevada as the line, the question goes before
Congress uncomplicated and unembarrassed. There is no issue between the
North and the Souih. The South agrees to it as a matter of course. If there is
any dissatisfaction at all, it will be on the part of the North and do you suppose,
sir, that the North will be so unreasonable as to reject our constitution and refuse
to admit us into the Union, because we do not, in establishing our boundary, do a
thing which it is extremely doubtful whether we have a right to do, which it
would be impracticable to carry out, and which would overwhelm us with debt,
and probably ruin us, if we made the attempt ?
Another consideration. The North, although she may express some dissatisfaction, will not refuse to accept us when it comes to the point.
We give her
two Senators from a non-slaveholding State. That addition turns the scale in the
Senate of the United States, It gives her the command of the whole question
hereafter.
The existence of slavery in the vast desert east of the Sierra Nevada
is a mere abstract question.
A great part of the territory south of 36'^ 30' is a
desert that will never be inhabited by an American population.
It will never, in
But suppose it should be inhabited to some limitreality, be a part of the State.
ed extent
suppose, even, that it should become a densely populated country, I
ask you whether the North, by accepting our constitution with this boundary, does
What more does she want?
not get her two additional Senators?
And what will the South say? Certainly the South will not commit an act so
suicidal as to refuse its assent to this Constitution, because we have not cut ofT
all south of 36** 30'.
There is not a member on this floor, who believes that
slavery can ever exist there.
Whatever desire the South might have to introduce
slavery there, the fact that it is utterly impracticable to do so
that it can never
"will

—

—

:

;

;

—

exist in that region

—

—

is

sufficient to preclude the idea.

If the Territory

is

divided

at all, it
in accordance with the compromise agreed to between the
two great parties, be erected into a free State by the action of the people
themselves.
There is no division of opinion between the northern and southConsequently if it becomes a
ern population of California on this subject.
separate State, it will be a free State ; and instead of one, there will be two
will,

free States.

boundary is adopted, let us see what would be the consequences.
a double proposition
a proposition with an alternative
to fix our boundary
either on the Sierra Nevada, or include the whole of California, as Congress and
the Legislature may hereafter determine.
I ask you, sir, if that is not making an
open question of it ?— throwing down the glove between the two great parties ?
The very idea of such a question, not upon the adoption of the Constitution, not
If the other

—

It is

29

—

—
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upon the great conflicting and
extensive boundary, will be the commencement of the battle. The question will be, whether slavery is to be excluded
forever from that immense territory east of the Sierra Nevada, or only from the
Is it possible that any member of this Connatural boundary of the new State.
vention does not see that this leaves the whole question open ? that it has no
tendency towards settling it ? that the South will fight the same battle again, and
on the same ground that it has fought it for years ? Sir, I am a Northern man I
am as much opposed to slavery as any member of this Convention. I have lived
in a slave State sufficiently long to witness the pra'^tical evils of this institution,
and to learn that it is deemed a curse by the slaveholders themselves but I cannot
help looking at the inevitable result of this policy, as it will appear to the South.
What is the proposition? That some few thousand inhabitants, shut up here behind the Sierra Nevada, shall undertake to say that slavery shall not exist within
the limits of their own territory, over which they have a right to extend a government (for that the South is willing we should say) ; but we also say, for the
hundreds of thousands that may inhabit the vast territory on the other side of that
boundary for a population of free Americans, in actual existence there, of thirty
that slavery
or forty thousand, who have had no part in framing this Constitution
Sir, it would be very strange indeed if the South did not
shall not exist there.
object to this proposition.
The point to which I desire particularly to call the attention of the Convention,
If you adopt at once a definite boundaiy, affording a reasonable extent
is this.
of territory, you form no issue upon which a question can arise between the
North and the Souths an issue which every reasonable man wishes to avoid. But
if you leave an alternative, which must necessarily open the question, you compel
a conflict which must be determined in Congress before your constitution is
The South never will yield on that point. Will the North yield? I
adopted.
but if
doubt it very much.
I admit she is more likely to yield than the South ;
But this proposition of a definite
she does it will be to the lesser boundary.
boundary, does not require her to yield; and suppose you fix it at the Sierra Nevada, I ask you whether it is not far more likely that the North will yield without
any condition whatever, than if you adopt a boundary with an alternative which
must inevitably compel a conflict with the South ?
For these reasons, Mr. President, I am opposed to the proviso of the gentleman
from San Joaquin, and shall vote in favor of ^ny proposition making the Sierra
Nevada the definite boundary line.
Mr. Shannon. I intended before this to have drawn the attention of the House
to a certain fact, more for the purpose of obtaining information than any thing else.
that there exists a Vice Royal decree published during the existence of
It is this
the old Spanish Government, previous to the independence of Mexico, establishing a line which runs through the centre of the Great Desert, being an extension
of the eastern boundary line of Lower California, running northerly from the
Colorado river to the 42d degree of north latitude, or to the northern boundary of

upon the

local institutions of the

extraneous interests involved

State, but

in this

;

—

—

—

:

Upper

California.

All upon the eastern side of that line belonged to

was entirely under its jurisdiction and all upon
and was under the jurisdiction of Upper California.

co, and
to

;

New

Mexi-

the western side belonged
I desire to get some de-

finite information upon that subject, because if this is a fact, we include more in
the large boundary proposed, than actually belongs to Upper California, and consequently it presents an insuperable objection to the extension of that boundary
line so far eastward.
I understand the document to which I refer is probably
among the official archives. I ask for some information in regard to this from
Mr. Hartnell or Mr. Halleck.

Permission being granted

Mr. Hartnell said I am not aware that there exists among the archives
any such document, but I have been told that there has been one seen there. Per.
haps Mr. Vallejo may be able to give the desired information.
:
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Mr. Vallejo. I have myself formerly seen in the archives of the California
Government, a document issued in the time of the Spanish Government, dated
1781, in which the boundary from the 32d deg. 30 min. to the 42d deg. 30 min.
of north latitude divides the Great Desert, leaving one-half to the jurisdiction of
New Mexico, and the other half to Upper California.
Mr. CovARRUBiAS. I am of opinion that the gentleman (Mr. Vallejo) is mistaken in asserting that from the 32d deg. 30 min. to the 42d deg. 30 min. of north
latitude, from the point at which that line strikes the Colorado river, belonged to
New Mexico on the one side, and to California on the other. It is well known
that the boundary of New Mexico never went up to the 42d deg. 30 min. of north
latitude.

do not say that this line was ever formally laid down by official surveys, but that such a line did exist, dividing the Great Desert in two, is,
1 think, sufficiently established by the document to which I refer.
Col. Fremont,
in his map, did not take in the exact boundary of California.
I suppose his intention was, as it was not known whether the United States would take in New
Mexico or not, and as all were determined to take in California, that the bounda-

Mr. Vallejo.

I

ries of California should include as

much

as possible.

Mr. Halleck. About a year ago, Mr. Hartnell and myself overhauled the old
archives, and those that 1 considered of interest, relating to the history of Califor-

We found among these old archives the
laid aside for future reference.
map that was ever drawn ot California, and the manuscript journal of the
priest who explored the Great Basin and a portion of the Sierra Nevada and Tulare Valley.
From this map all the maps of the country have been made. It is
stated in Greenhow's history that this map and journal were lost, but fortunately
they were found among a collection of old papers in the custom house at Monterey.
After this map was drawn, several decrees of the Viceroy were made with
regard to the judicial districts, and judicial boundaries were laid down. The two
nia,

were

first

Californias were united, and several times afterwards separated ; they were sometimes under separate, and again united under one judicial district; at one time
attached to Sonora, and afterwards to New Mexico.
Lower California was finally separated in its judicial relation from Upper California, although the two until
recently, were included in the same judicial department.
The dividing line between Upper and Lower California the final one fixed by a commission sent
from Mexico, was not either the 32d or 32^ degree of north latitude ; it was aline
fixed by certain rivers and hills running between Upper and Lower California at
a considerable distance below the line agreed upon the by the treaty of peace, so
that we have given up a small portion of what was finally fixed upon as the limits
of Upper California by the Mexican Government itself.
That formal line ran up
the Colorado river.
There was a decree making a dividing line on the great
caravan route that runs north of the Gila and north of th« Colorado river.
AH
criminals arrested for offences on that route to a certain point, were sent back to
New Mexico for trial. All on this side were sent back to California. That line
crossed the Great Desert somewhere near the Salt Lake ; but it was merely a
This is the only decree that I
judicial regulation established for convenience.
have ever seen in the archives in respect to any division of that kind. There
certainly is nothing of the kind referied to in the archives at the present time,
unless it has been overlooked and I think it is scarcely possible that it can have
been overlooked, for Mr. Hartnell and myself have examined every paper on that

—

;

6uV)ject in the

archives.

In relation to the line, as laid down in Fremont's map of Callthat map embraces in California a part of New Mexico.
The pueblo of
Zunia, a village of civilized Indians, subject for a hundred and fifty years to New

Mr. Foster.

fornia

—

Mexico, is a hundred and fifty miles within the territory of California, according
to the western line of New Mexico as laid down in Fremont's map.
The Navejoe, Moquis, Apaches, and Utahs, have their treaty regulations with New Mexico,

;
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and are recognized as within her territory. I think there is no doubt that the
boundary of California is too extensive, and that the actual boundary of New
Mexico extends even to the westward of those tribes. The true line runs in »
northeast and southwest direction through the middle of the Great Desert.
Sonora has always claimed jurisdiction, to an indefinite extent, east of the Colorado
and north of the Gila. I speak from knowledge obtained while a resident in New
Mexico and Sonora, in which I believe I have the advantage of any member on
The boundaries of the departments mentioned have always been very
this floor.
loosely defined, but the above I believe is the one recognized.
Mr. Halleck. In respect to that, the gentleman is perfectly right. Fremont's
map includes, in my opinion, a portion of what properly belongs to New Mexico.
Mr. Shannon. We are coming to it at last. I now begin to see that this re-

was

not entirely in vain.
It is stated that this old line is a judicial
a judicial line ?
Is it not a dividing line between two distinct counWhat do you call this line but the dividing line where the difties or provinces?
ferent laws of two distinct provinces meet?

consideration
line

;

what

is

One word on that point. At that time there was no difference
These provinces were all included under the Government of
Mexico, and were under the same laws but it was ordered by the government
that a part should be within the jurisdiction of New Mexico and a part within the
Mr. Halleck.

as to the laws.

;

jurisdiction of California.

Mr. Shannon.

Very well

;

this line

countries, territories, or provinces.

was a

What

between two distinct
between the
by the gentleman from

judicial line,

is it

but a boundary line

two provinces ? This view is sustained by the facts stated
Los Angeles (Mr. Foster.) Another very important fact that has come to light is
that east of the Colorado, Upper Calif<>rnia has not exercised jurisdiction
this
that the jurisdiction there has been exercised by Sonora for a certain distance
As to this line starting from the
north, or jointly by Sonora and New Mexico.
32d degree of north latitude, it is well known that the boundary line between
Upper and Lower California has been disputed, and that it was never distinctly
Sometimes it was the 32d degree, and at others a lower line, and
determined.
:

now

it is

the line established by the treaty.

Mr. Carrillo. I recollect perfectly well having seen a document among the
archives of the government at Los Angeles, when I was alcalde of that place,
and I examined it with great care, and 1 have no doubt myself that an order was
sent from the Spanish Government in 1781, making this -line frdm 32 or 325 degrees north latitude to 42, cutting the Great Desert in two, and that the territory
on the eastern side was thus divided from the territory on the western side.
Part of the territory on the eastern side belonged to New Mexico, and part to
The whole territory on the western side belonged to California.
Sonora
Mr. Foster. It appears to me that we can reconcile this difficulty. In order
to do so, I would propose to run the line on the 113th parallel of longitude, due
That will remove the difficulty of the gentleman from
north to the 42d degree.
regard to admitting the settlements east of that line.
and there is no white
person living in that country. I suggest it as a compromise.
Mr. Hill stated that he had drawn up a resolution to that effect, which he desired to offer to the House, and of which he now gave notice.
Mr. Shannon. We can now base the boundary upon facts. It is narrowed
down in its eastern limit to the line recognized by the Spanish Government. Between that line and any line that may be agreed upon west, I leave the matter,
Mr. Jones. There is no member of this House, Mr. President, who is more
-i
willing to accept any proposition that we can in principle accept to compromise
new light
But, sir, here is a piece of news
this vexed question, than myself.
upon the subject. It is true we have certain authorized maps authorized by the
Congress of the United States certain conventions and agreements drawn up

Monterey, (Mr. Botts,)
It is utterly unfit for

in

agricultural, grazing, or other purposes,

—

—

;
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between the two high contracting parties, all having reference to these maps all
maps which have been before us and which are now before
recognizing them
Yes, sir, we have been laboring
us
but we are told that they are all wrong
The boundar-es of this territory have been incorin the dark on this subject.
it has been discovered that a new boundary exists somewhere
rectly laid down

—

!

;

;

Where are these maps,
John C. Fremont knew not of? Where were these maps when he based
Did they know nothing of their own
his maps upon maps of Mexican authority?
boundaries ?
Had they no knowledge of their own official archives ? Suppose
the Vice Royalty of Spain did fix this boundary, and the Mexican Government
thought proper to fix another, am I to be told that the act of the Mexican Government could not legally change the Vice Royal decree of the old Spanish Government ?
Sir, we are not bound in any manner by the Vice Royalty of Spain. The boundary
stands as fixed by the two contracting parties in the treaty of peace.
Neither
Mexico nor the United Slates can now assume any right to say that that boundary is
different.
The treaty of Guadaloupe Hidalgo took these boundaries, such as they
Now, if gentlemen could give me any assurance that this
are here represented.
avoids all difficulty, and that these facts which they bring forth will be recognized
by the Congress of the United States and the Congress of Mexico, I would be
perfectly willing to accept the compromise.
But, sir, I apprehend that the Congress of the United States would say, that the boundaries of California had already
been determined by the maps of the Mexican Republic, the treaty of peace, and
the official map drawn by J. C. Fremont.
Mr. President, there are certain propositions laid before this House which I
must deny. The issue is, that the Congress of the United States have no right
to establish the boundary that we propose
and rather than avoid the difficulty,
we
should
one
that
refuse to become
of the United States. That issue I am ready
to take up. Sir, there is a great principle for which the gentleman from Monterey
(Mr. Botts) contends upon this floor.
I suppose that gentleman, as a man of

among
sir,

the Spanish archives, bordering the Great Desert.

that

:

sense, is ready to admit that a great principle will apply to a small matter as well
as to a large matter.
He says that that great principle is about to be violated
here ; that the Congress of the United States, by the ratification of this Constitution with the proposed boundary, would be forcing a government upon a people
who do not want it, and who have had no part in its formation. I suppose if that
principle will hold good in reference to the Mormons, that it will hold good in
reference to the population of the Trinity River.
If you take the proclamation
of General Riley, and take the vote of every poll for the members of this Convention, you will find that it falls some hundreds of miles this side of the Sierra
Nevada; and there are certain miners who are now digging out gold from the
Sierra Nevada, who are not represented in this Convention.
This is the great
principle which the gentleman does not wish to see violated; but he violates it
hiriiself by taking in parts of the country which he does not pretend are represented upon this floor.
Sir, I have only supported this proposition for one reason.
I profess to know
something of the opinions of men in political life ; I know something of the
opinions of members of Congress ; and when I tell you they have urged you to
come in as a State of the Union, there is not one who tells you to come in as a
part
they want you to come in as a whole.
I only seek to avoid the difficulty
with which we are threatened.
Mr. BoTTs. I merely rise for the purpose of correcting two statements of the
gentleman from San Joaquin, (Mr. Jones,) and if he misrepresents his constituents as much as he misrepresents history, he ought to be discarded from their
service.
I say, sir, that in the treaty of peace between the United States and
Mexico, Fremont's map is not mentioned at all and the line that he puts dowa
as the boundary between New Mexico and California, is never alluded to.
Mr. Jones. I did not saj it was^ I spoke of the Mexican maps used by J. C.
;

;

Fremont*

:

!
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Mr. BoTTs. The particular question under discussion here, the boundary between Mexico and California, is not touched at all. As to the fact that the Congress of the United States have adopted the line as laid down in Fremont's map,
do you know what it amounts to? Col. Thomas H. Benton, upon the floor of the
Senate of the United States, looking directly to the valuable character of the
explorations made by his son-in-law, Col. Fremont, and according to him that
credit to which he is so justly entitled, with the unanimous approbation of the
that Col. Fremont's explorations and maps should be
Senate, proposed this
Senate, and I believe it was unanimously agreed to.
the
printed for the use of
printing
the
of five thousand copies of this map of Fremont's
The Senate ordered
the
full
extent
to which this is an official map; and yet
That is
explorations.
adopted
this line between New Mexico and Califorwe are told that the Senate
nia; that is, that every Senator pledged himself, and the President of the United
States pledged himself, to every line upon this map, printed by order of the
Senate
After some discussion as to the order of amendments,
Mr. Price withdrew his proposition, to allow Mr. Hill to propose the follow:

ing

The boundary

—

of the State of California shall be as follows
Beginning at the point on the
San Diego, to be established by the Commission of the United States and
Mexico, appointed under the treaty of the 20th February, 1848, for running the boundary between
the territories of the United States and those of Mexico; and thence along said line, until it reaches
the mouth of the Rio Gila ; thence along the centre of the Rio Colorado, until it strikes the 35th
degree of north latitude ; thence due north, until it intersects the boundary line between Oregon
and California thence southerly along the coast of the Pacific, including all the islands and bays
belonging to California, to the place of beginning.
:

Pacific Ocean, south of

;

Mr. Ellis moved the previous question.
Mr. McDouGAL said it was very important that every member of the House
He therefore hoped the question
should be present to vote upon this question.
would not be pressed at present, and moved a recess till three o'clock.

The House then

took a recess

till

3 P. M.

AFTERNOON SESSION, 3 o'cLOCK,

M.

was some doubt in regard to the question first in
Committee on the Boundary was beyond the
House, then the report of the Committee of the Whole would be the

The Chair
order.

P.

stated that there

If the original report of the

reach of the
primary question.
Mr. Jones said that the proposition of the gentleman from San Francisco (Mr.
Price) having been withdrawn, the proposition submitted by him would come
next to the report of the Committee of the Whole, and that of the gentleman from
San Diego (Mr. Hill) next to his.
Mr. Gilbert supposed the proper way of getting at the difficulty would be to
have the House decide whether the report of the Committee on the Boundary or
the report of the Committee of the Whole should be the main question.
Mr. Foster moved to suspend the rules, so as to enable the Convention to take
up and decide upon the several propositions, without regard to the usual parliamentary order of proceeding.
The Chair stated that the question then would be which one of the reports
should be taken up for consideration.
Mr. Sherwood moved to take up Mr. Jones's proposition, which was agreed to.
Mr. Gilbert. A question of order was yesterday raised in regard to the diThe Chair devisibility of a question of this kind, with a proviso attached to it.
fall
upon
the main
was
divisible,
that
first
and
the question would
cided that it
proposition, precefling the proviso.

have been taken upon the proviso*
the parliamentary Usage.

It is

my

That,

I

opinion that the question should
believe,

when a

division is

first

made,
''

-''^

is
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If I understand this question, one party are for a definite and limited boundary,
claiming it as an ultimatum, and leaving it to Congress to adopt us with that boundaTo prevent any difficulty in claiming the w^hole of this
ry or reject us entirely.
territory, the other party are in favor of a proviso, leaving the boundary to be determined by Congress in conjunction with the Legiislature of this State, in case of
It strikes me that the test quesobjection to the line proposed in our constitution.
definite
we
have
an
unconditional
and
boundary, claiming it as
shall
tion is this
claiming
we
fix
boundary,
it
a
also
as
our
right, but leaving it to
our right, or shall
with
the
our
Legislature.
consent of
Now, I shall move to
Congress to settle it
strike out the proviso of the gentleman from San Joaquin, (Mr. Jones,) which will
settle the point in dispute, although I am not favor of the proposition.
If we cannot have the whole of California, if we cannot present an undivided front on the
Sierra Nevada, I am not for going into the middle of the Great Desert and making
If we cannot claim the whole, let us claim only that which
our dividing line there.
we have a right to claim, and that which we can extend our institutions over and
do justice to the people who live within it. It is for this reason that I make the
m )tion. While I am with those who claim the whole territory; while I believe,
by adopting that policy, we can settle forever the question that is likely to divide
the Union, still, when a majority of this Convention say that they cannot go with
If we cannot
us, then I wish to limit the State to the most compact boundaries.
include the whole of the Great Desert, let us say we do not want any part of it.
Matters were brought up here today about the exact lines of that boundary, which
It makes very little difference
in my view are considerations of no importance.
to me whether they take a few Indian villages from New Mexico, or give a few
I contend that, by taking the larger boundary, we settle the
to New Mexico.
question of slavery over the territory included within it, and that every man who
wishes well to the Union would wish that question settled. I desire the proposition to come distinctly on this point, and I think my motion accomplishes the object.
While I am upon this subject, Mr. President, allow me to notice one of the arguments advanced against the proposition to include the whole territory. It is
urged upon this floor that it is not republican or democratic to include within the
that they have no representation in this
boundaries of this State the Mormons
Convention no voice in the formation of this constitution
and that they could
Legislature.
in
our
none
Admitting
these
facts,
I
say
it is still another
sir,
have
greater
principle
of republicanism that the majority should rule
and perhaps a
and does any gentleman here pretend to say that, if this constitution is adopted by
the whole people of California west of the Sierra Nevada, they will not constiWe are told that
tute a majority of the people of California, Mormons and all.
Now,
there are thirty thousand Mormons in the valley of the Great Salt Lake.
from the best information, I do not believe that there is half that number. But
admitting that there are thirty thousand, how many voters will they have? Five
thousand voters. If this constitution does not get more than double that number
I think then, if gentleof votes, it ought not to be the constitution of California.
men will insist upon one principle, that they ought not to forget that there are
others, and that they will find this perhaps a better test of republicanism than the
As a test question, therefore, I would suggest that all after
principle first stated.
definite
fixing
a
boundary be stricken out,
the words
bilieve
I
every gentleman knows that lam in favor of the Sierra
Mr. BoTTs.
Nevada; but I said today, and mean to adhere to it, that for a compromise I
would go as far as the middle of the desert. I now rise to a question of orderi
The gentleman from San Francisco (Mr. Gilbert) is out of order. His proposition to amend by striking out the proviso is an amendment to an amendment to
an amendment. It is also out of order on another ground. It leaves you the
original proposition, (Mr. McDougaFs,) which has already been voted down.
Mr. Gilbert. I would simply state to the gentleman from Monterey (Mr.
Botts) that I was aware that my motion was out of order, and that I only gave
:

;

;

;

;
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but in regard to the gentleman^s
it for the information of the House ;
statement that the proposition of Mr. McDougal would be out of order, I think
that, upon a reconsideration of the whole question, he (Mr. Botts) will admit
himself to be mistaken. Under the reconsideration the original motion of Mr.
McDougal could be moved as a new proposition. I merely suggested by my moSo far as I know, the gentlemen who voted for
tion to make it a test question.
taking in this whole boundary are anxious not to divide the Greal Desert, but
take the limits of the Sierra Nevada.
Mr. McCarver here rose to speak, but was interrupted by calls for the quesnotice of

tion.

Mr. McCarver. If the gentleman from San Francisco is to have a privilege
[Cries of question! question! let us have
which I am denied upon this floor
If you deny me any privilege,
the question !]
I protest against it as an outrage.
you deny the rights of my constituenls. I have never occupied the time of the
House upon this question. I deny your right to put me down in this manner.
Gentlemen have spoken twice, or three times, and I am to be debarred from the
privilege of speaking once
If the District of Sacramento is to be cut off from
her proper representation in this Convention, whilst San Francisco is allowed to
be heard on all occasions, I want to know it I want the people of Sacramento to
know it. [Great confusion, and repeated calls for the question.] I will not be
insulted
my constituents shall not be insulted. If thi« House is to stamp me
down and allow other individuals to speak as often as they please, I shall no
[Mr. McCarver thereupon lefl the Hall.]
longer remain here.
Mr. McDougal. I hope my colleague, Gen. McCarver, may be excused. It
is a matter of personal feeling with him ever since the sad fate of his free negro
project.
The news brought down from San Francisco on that melancholy occasion has made him very sore in regard to anything coming from that district.
Mr. Sherwood moved a call of the House
it was ordered, and 39 members
answered to their names. The Sergeant-at-arms was furnished, by order of the
!

—

—

;

President, with a list of ihe absentees, with directions to require their attendance
forthwith ; when, a quorum being present, on motion of Mr. Sherwood, further
proceedings under the call were suspended.
division of the question was moved, on Mr. Jones's proposition, so that the
vote should be taken on the first and second clauses separately.

A

The President

decided that the question was divisible.
From this decision
an appeal was taken, and the decision of the Chair was reversed.
The question recurring on the adoption of Mr. Jones's proposition, the yeas and
nays were ordered, and resulted as follows
:

—Messrs. Aram, Brown, Dimmick,
Jones, Moore, Reid, Sherwood, Stearns —
Covarrubias,
Nays — Messrs.
Ykas.

Gilbert,

Hanks, Hoppe, Hobson, HolUngsworth,

13.

Crosby, Dent, Dominguez, Ellis, Foster, Gwin,
Orel, Pedrorena, Price, Pico, Rodriguez, Sutter, Snyder, Shannon, Steuart, Tefil, Vallejo, Vermeule, Walker, Wozencraft, PresiBotts, Carrillo,

Hill, Halleck, Hastings, Larkin, Lippitt,

McDougal, Norton,

dent— 31.

Mr. Steuart moved to take up the proposition of the gentleman from San
Diego, (Mr. Hill,) which was agreed to.
Mr. Jones said his reason for voting against this proposition was that it was
not less objectionable than any proposition which had come before the House.
Mr. Carrillo remarked that so much had been said on this subject that he
supposed the Convention was heartily tired of it.
He, therefore, againsi^ his

own opinion, and, perhaps, against the interests of California, felt constrained to
vote in favor of the proposition of the gentleman from San Diego, (Mr. Hill,) so
as to put an end to this question, and have some boundary.
Mr. Covarrubias said he held an entirely different view from that just stated.
This Convention was assembled here for the purpose of performing certain
duties, and whatever debate might arise on questions presented to the considera-

:
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House, he thought it was the duty of every member to hear everything
on a question of so much importance as this, and therefore he did not approve of the sentiments expressed by his friend from Los Angelion of the

that

los

was

said, especially

(Mr. Carrillo.)

Mr. Carrillo said the reasons which he had avowed for the vote which he
intended to give on this proposition was a matter for which he alone was responsible.
The gentleman (Mr. Covarrubias) should keep his personalities to himself and vote as he thought proper, without undertaking to hold other members
accountable for their votes.
^,
Mr. LippiTT gave notice, that in the event of all the amendments now before
the House being rejected, he would move the first part of the proposition of the
gentleman from Sacramento, (Mr. McDougal,) adopting the Sierra Nevada as
ihe definite boundary line.

Mr. Halleck gave notice, if the House came to the determination not to adopt
propositions, he would move that the constitution go without any fixed
boundary, leaving the question to be decided by the Congress of the United

any of the
States.

i

Mr. Tefft thought this compromise had turned out to be a perfect farce.
Many members were compelled to vote for a proposition which they were opposed
to, from the fear of getting no boundary at all.
The question was then taken on Mr. Hill's proposition, and it was adopted, as
follows

rf

—Messrs.

Brown, Carrillo, Crosby, Dominguez, Foster, Hill, Hoppe,
Hastings, Jones, Larkin, McCarver, Ord, Pedrorena, Price, Reid, Sutter, Shannon, Steuart,
24.
Vallejo, Vermeule, Walker, President.
Nats. Messrs. Covarrubias, Dent, Dimmick, Ellis, Gilbert, Gwin, Hanks, Hobscn, Halleck,
HoUingsworth, Lippitt, Lippincott, Moore, McDougal, Norton, Pico, Rodriguez, Snyder, Sherwood, Stearns, TefFt, Wozencraft, 22.
Yeas.

Aram,

Bolts,

—

—

—

Mr. McCarver here asked to be excused from further attendance, inasmuch
as he considered that himself and the district which he represented had been
treated with disrespect by the interruption of his remarks this morning.
Several members disclaimed, on the part of the House, any intention of disrespect or want of courtesy towards the gentleman from Sacramento; whereupon,
^
Mr. McCarver expressed himself satisfied.
Mr. GwiN moved that the article on the boundary be engrossed for a third
reading, and stated that inasmuch as he would prefer having no boundary at all
to the one just adopted, he would vote against the engrossment.
Mr. Halleck said he would suggest one other remedy in regard to this boundary to put in a proviso that the Legislature and Congress might fix upon the
Sierra Nevada.
Mr. Price said he was confident a majority of the members of this House
were in tavor of the Sierra Nevada line. If the last vote could be reconsidered,
he had no doubt that line would be adopted.
Mr. BoTTs was opposed to the line adopted, and greatly preferred the Sierra
Nevada he would therefore vote against the engrossment.
Mr. Dent gave the same reasons for his vote.
Mr. Halleck thought the object could be attained in this way. The Chair
had put the question, and it had been decided by yeas and nays, as to this amendment; but the question had not yet been put upon the report of the Committee of
the V\giole, as amended.
The House could reject that report, as amended by this
:

;

proposition.

Mr. Jones said he would vote against the engrossment, in the hope that a line
which would please him better might be proposed.
Mr. Lippitt stated, as the reason of his vote, that if this line was rejected, he
desired to offer the proposition of which he had given notice.
Mr. Tefft said h^ would vote against the engrossment, for the purpose of getting the original report of the Committee as the boundary.

:
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Mr. Sherwood would also vote against the sahiie for the sattie reason.
Mr. Vermeule said that the^ proposition of the gentleman from San Joaquin,
(Mr. Jones.) having been lost and another adopted, he would vote against the
engrossment, in the hope that the Sierra Nevada line would be adopted, as it
seemed to be the only compromise left.
The question was then taken on the engrossment, and it was decided in the
negative as follows
Foster,
— Messrs. Aram, Botts, Brown, Crosby, Dominguez,
Hoppe, HastShannon, Steuart,
Walker, President— 20.
Nats. — Messrs. Covarrubias, Dent, Dimmick,
Gwin, Hanks, Hobson, Halleck, HolLippincott, Moore, McCarver, McDougal, Norton, Pico, Rodriguez,
lingsworth, Jones,
Sutter, Snyder, Sherwood, Stearns,
Vermeule, Walker— 29,

Yeas.

Ellis,

ings, Larkin, Ord, Pedrorena, Price, Reid,

Hill,

Vallejo,

Gilbert,

Lippitt,

Tefft,

Mr. Jones then moved the adoption of the first branch of his proposition.
Mr. Sherwood moved as an amendment, the report of the Committee of the

Whole.

The

question being taken on the proposition of Mr. Sherwood,

as follows

it

was rejected

:

—

Yeas. Messrs. Covarrubias, Dimmick, Dominguez, Foster, Gilbert, Gwin, Hobson, Halleck,
Hollingsworth, Moore, Norton, Pedrorena, Pico, Rodriguez, Sherwood, Stearns, Vallejo, Wozencraft.— 18.
Nats. Messrs. Aram, Botts, Brown, Crosby, Dent, nEIHs, Hanks, Hill, Hoppe, Hastings,
Jones, Larkin, McDougal, Ord, Price, Reid, Sutter, Snyder, Shannon, Steuart, Vallejo, Vermeule,
Walker, President 24.

—

—

Thereupon, the question recurring on the proposition of Mr. Jones,
adopted by the following vote, viz

it

was

:

—

Yeas. Messrs. Aram, Botts, Brown, Covarrubias, Crosby, Dent, Dominguez, Ellis, Gilbert,
Gwin, Hanks, Hastings, Hoppe, Hollingsworth, Jones, liarkin, Lippitt, Lippincott, McCarver,
McDougal, Norton, Ord, Price, Rodriguez, Reid, Sutter, Synder, Shannon, Steuart, Vermeule,
Walker, President.— 32.
Nats. Messrs. Dimmick, Foster,

—

Hill,

Hobson, Pedrorena, Vallejo, Wozencraft

On motion of Mr. Shannon, the article just adopted, was ordered
grossed for a third reading.
The House then adjourned to 7 o'clock, P. M.
NIGHT SESSION, 7 o'cLOCK,

P.

—

7.

to

be en-

M.

The Preamble to the constitution was read
On motion of Mr. Halleck, it was ordered

the third time and passed.
that the article on the Boundary be
inserted in the constitution immediately preceding the schedule.
Article I of the constitution on the " Declaration of Rights," was taken up, read

the third time, a few verbal errors corrected, and then passed.
Article
on the " Right of Suffrage," was then taken up, read the third time,
and passed.
Article HI on the "Distribution of Powers," was taken up, read the third time,
and passed.

H

Article IV on the "Legislative Department," was taken up, read the third time,
several errors in phraseology corrected, and then passed.
Article
on the " Executive Department," was taken up, read the third time,
or
two
one
verbal errors corrected, and the article then passed.
Article VI on the " Judiciary," was then taken up, read the third time, and

V

passed.
Article VII on the " Militia," was taken up, read the third time, and passed.
On motion, the report of the Committee of the Whole on the "Schedule," was
taken up, the amendments proposed by that Committee concurred in, and the article, thus amended, ordered to be engrossed for a third reading.
Article VIII on the " State Debt," was taken up, read the third time, and passed.
Article IX on " Education," was taken up, read the third time, and passed.
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X

Article

on the

*'

mode of amending

or revising the constitution,"

was taken

up, read the third time, and passed.

" Miscellaneous Provisions " of the constitution, were taken up, read the
third time, and passed.
On motion, adjourned to 10 o'clock, A. M., to-morrow.

The

THURSDAY, OCTOBER

11, 1849.

Prayer by Rev. Padre Antonio Ramirez. Journal read and
In Convention.
approved.
The Secretary submitted a report in reference to the duties and pay of the
clerks, asked for by Mr. Brown's resolution, which was read, and ordered *to lie

on the table.
Mr. SSteuart called

for the consideration of the

resolutions in relation to the

mineral lands of California, submitted by him on the 9th

inst.

should like to know what authority we have to pass such a resoMr. Crosby.
lution as this ?
As I understand it, it is merely recommendatory.
Mr. Steuart. I shall not detain the House by any argument in support of
the resolutions.
I believe they carry on their face a sufficient argument to induce every gentleman to vote f^r them. I will only say that, in bringing forward
these resolutions, I was not influenced in any degree by the singular position in
which this Convention is placed, but solely by the known desire of my constituents, and the people in the gold mines.
1 will further say that, in conversation
with some of the most intelligent merchants, the views expressed in these resolutions as regards the advantage of the gold dust being cast in ingots or bars, so
I could also present
as to form an article of commerce, were fully concurred in.
to the House, but it must be a subject^familiar to the minds of every one, some arguments as to the time and cost that it would require to establish a mint in California.
It would require several years, if we look to the time required for the establishment
The establishment of an assay office
of mints in other parts of the United States.
But the chief object I have in view
is preliminary to the establishment of a mint.
is to save to the people of California this source of revenue.
There is one general
feeling among all that class of persons who are engaged in mining operations, to make
every person pay for the privilege of working the mines. They go further; they would
exclude all classes who would refuse to pay.
I have put this proposition in its
I ask merely an expression of opinion of this Convention as insimplest form.
dividual members.
I believe that such an expression of opinion of the gentlemen now present here, known to be possessed of the best information as regards
the sources of revenue of California, will have a very important bearing upon the
action of Congress.
I believe it is a measure so reasonable and so well grounded that Congress will not refuse to grant what we desire. They can do it without infringing any of the existing laws of the General Government for the collection of revenue.
I leave it to the consideration of the House, with this single
by
the adoption of the article with respect to the public lands
remark that
granted to California, you have tied up every source of revenue, and the whole
burden of supporting the government a burden very onerous in itself is thrown
immediately, and as soon as taxation can be laid, upon the people.
You have to
resort to a measure more pregnant with mischief ^more calculated to shackle the
energies of the State than any other you could possibly adopt
I mean the exercise of that authority given to the legislature to borrow money to pay the expenses of the gr»vernment.
Mr. McCarver. I rise to a point of order. There was a resolution offered
bore a few days ago declaratory of the views of this House in relation to the public lands
claiming from Congress the right to these lands on the part of the people of California.
This resolution, it seems to me, should have the precedence,
having been referred to the Committee of the Whole. I do not know that the
I

—

—

—

;

—
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proposition of the gentleman from San Francisco, (Mr. Steuart) comes directly in
conflict with it ; but the resolution proposed by me covers the ground of the mining country. I rise to inquire whether it is not entitled to the precedence ?
Mr. Steuart. I was not aware that any proposition of the kind had been

Why did not the gentleman make a motion to have his resolution taken
asked the House to take up the resolutions which I had offered on the subject of the mineral lands, and they are now the subject before the House.
The Chair. It seems to the Chair that these resolutions come before the
House as a memorial, to be signed by the members.
Mr. McCarver. I move to lay them upon the table. Mine certainly has the
preference.
The object of the two is very nearly the same.
Mr» BoTTs. The gentlemen are disputing about the preference of their resolulions.
I hope the House will give neither the preference by postponing both of
them indefinitely. As to the principle, which is necessarily involved in the proposition of the gentleman from Sacramento, (Mr. McCarver,) I am much in favor
of it in the right place
but I hope we will go on to make a constitution, and I
that
hope
the Legislature, at its very first session, will pass a resolution requesting the members of Congress from California and instructing the Senators to introduce such a plan, and vote for it, in the Congress of the United States.
That
course is infinitely more efficacious, sir; the Legislature can do what we cannot
do they can instruct those whom they elect and they can at least do all we can
do request others. We have usurped very many of the powers of the Legislature, but none to such an extent as this.
To pass such a resolution here would
be simply a petition to Congress signed by forty. six individuals. There is another
objection.
The Congress of the United States cannot prohibit the exportation of
I cergold from California, without prohibiting it from every State in the Union.
tainly would not like to sign a paper to send lo Congress recognising the right of
Congress to pass a law prohibiting the exportation of gold from this State. If
they can pass a particular law for our benefit, remember, sir, they can pass a particular law for our oppression also.
I think we had better lay all these matters
on the table, never to be raised from it.
Mr. Steuart. It was a principle established in the formation of the constitution, and held from that time to the present, as regards the public lands, that they
were held in trust by the General Government for the benefit of the whole United
Congress is the guardian of that public property. This principle holds
States.
good in regard to any public property acquired at the expense of the blood and
treasure of the United States.
I thought the gentleman from Monterey, (Mr.
Botts,) looking to the State from which he came, would be the last to deny such
a principle.
I do not propose to ask Congress to give us in perpetuity these pubbut for a short period and for a specific object. Congress having failed
lic lands
to give us the benefit of a territorial government, the least that we can expect is
that she will grant us this source of revenue for the support of our State governmen until we can adopt some system of taxation that will not be onerous to our
citizens.
The gentleman says that this will merely be a petition. Sir, he rather
overlooks the fact that it proposes to be a series of resolutions adopted by this
Convention, representing the people of California.
We ask that a copy of these
resolutions be placed in the hands of our Senators and Representatives, that they
may be laid before Congress and receive the early hearing and speedy action of
offered.

up?

1

;

;

;

—

;

that body.

Mr. McCarver.

I

beg leave

to differ materially

from

my

friend from

Monte-

a subject
rey (Mr.
The matter contained in both of these resolutions
consideration,
and
the
which I think
members of this Convention should take into
and
proper
very
right
appropriately within their province.
which comes
It is
that the delegates of the people here assembled should declare their opinion that
they believe this to be a portion of the public domain that they ought to have.
do not do it in an official capacity, but as the representatives of the wishes of
Botts.)

We

is
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We know what the wishes of the people
the people, on our own responsibility.
ace on this subject, and if by the influence of this Convention we can carry out
those wishes it is unquestionably our duty to do so.
Mr. McDouGAL. The proposition of the gentleman from San Francisco, (Mr.
Steuart,) as I heard it read, struck me very forcibly as one of great interest and
but inasmuch as the House is very anxious to get through with the
importance
constitution, I hope the gentleman will postpone his resolutions till to-morrow,
when their minds will not be so much burdened with other matters.
Mr. Steuart. I called up the resolutions this morning at the request of a
number of gentlemen. There was nothing else before the House that we could
act upon.
I would make one explanation in regard to the objections of the gentleman from Monterey (Mr. Botts.) There is not one word in all these resoluThe Constitution of the United States well provides
tions about taxes or duties.
have
power
to lay and collect taxes, duties, imposts, and
that "Congress shall
to pay the debts and provide for the common defence and general welexcises
but all duties, imposts and excises shall be uniform
fare of the United States
throughout the United States."
Mr. BoTTs. I call the gentleman's attention to the 5th article to the 9th section, which says
;

;

;

:«

No

tax or duty shall be laid on articles exported from any State.
No preference shall be given
by any regulation of commerce or revenue to the ports of one State over those of another^ nor shall
Vessels bound to or from one State be obliged to enter, clear, or pay duties in another.

Mr. Steuart. I am ready to meet the gentleman on that ground. I say it is
not proposed to lay any tax or duly upon any article exported from this State.
There is nothing of the kind in the resolutions. As well might the gentleman
say that Congress has no right to establish a mint and make persons pay for havIt is nothing more than the inspection laws
ing their gold assessed and coined.
Slate.
the
of
Mr. BoTTs. The gentleman says there is no duty laid upon the exportation of
any article. I say there is a duty of one hundred per cent. ; a forfeiture of the
whole amount the largest duty I ever heard of.
Mr. Aram. So far as relates to the leasing of the mines, I recollect in the old
mines of the northwest, the United States endeavored to collect revenue from the
mines situated there, and established agencies from the year 1826 up to 1844.
But from the report of the Secretary of War on that subject, it appears that the
expense of keeping up these agencies has' overrun the income. That satisfied
Congress that it was utterly impracticable for the General Government to make
anything out of the public mines, and in compliance with memorials from the
people of those districts the lands were sold. I think myself that Congress would
willingly relinquish all claim to the gold regions; at least give the Stale the privilege of drawing an income from the working of the mines. It would be a source
Those who worked them could be
of very considerable revenue to the State.
licenses
at
so much a month
obliged to take out
and they would be very willing
to pay for the privilege, which would at the same time secure to them the protection of a good government.
On motion, the resolutions were laid upon the table.
The Schedule w^as then taken up, amended in the 5th section, by adding at the
close thereof the words, "and on the question of the adoption thereof;" and thus
amended, the article was passed.
The article on the Boundary was taken up, read a third time, and passed.
Mr. GvviN moved to take up the ordinance heretofore submitted by him but
the motion was decided in the negative.
On motion, the Convention took a recess till 3 o'clock, P. M.
^

—

;

;
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AFTERNOON SESSION, 3 o'cLOCK,

P.

M.

On motion of Mr. Wozencraft, Ihe Committee on Printing were discharged
from further duty in relation to that subject.
Mr. Tefft offered the following resolution, which, after some discussion, was
adopted
:

Resolved, That certified copies of this constitution in English and Spanish, be presented to the
present Executive of California, and that 8,000 copies in English, and 2,000 copies in Spanish,
be ordered to be printed and circulated.

Mr. Steuart then called up his resolutions relative

to the

mineral lands of

California.

Mr. McDouGAL said he was opposed lo that portion of the resolution fixing a
and also to that portion relating to the establishment of an essay office
penalty
While he was in favor of obtaining revenue from this source,
instead of a mint.
approve of the mode proposed by the gentleman from San
entirely
did
not
he
if these lands could be obtained from Congress, the necesthought
He
Fracisco.
relation
to them should be made by the Legislature.
regulations
in
sary
Mr. Steuart recapilalated his former remarks in defence of the resolutions.
Mr. Semple. The most important objection I have to these resolutions, is in
It is said here
reference to the establishment of an essay office instead of a mint.
that it would be impracticable for the Government
that we do not want a mint
of the United States to get one up and put it in operation short of three or four years.
Now, sir, I contend that we could get a mint almost as soon as we could get an
assay office. It will take no such time to erect one as the gentleman supposes.
if they
I judge from the private mints established here by individual enterprize
can get up mints in a few weeks, the Government of the United States certainly
can in a few months. What object is there in getting an assay office ? What
Every gold digger knows what gold is,
protection will it afford the community?
and there are very few, if any in California, who have not seen enough of gold
There is no danger of imposition. Again, you require
dust to tell it at a glance.
If any man underji forfeiture of the entire amount of gold to prevent smuggling.
takes to carry off his own bag of gold dust because he does not choose to pay a
duty of one per cent, to have it cast in ingots, or because he may be ignorant of
the law of Congress upon the subject, he is compelled to forfeit the entire sum,
which may be all he possesses. This seems to me to be a very improper restriction, and I think it would be very inexpedient for us to ask Congress to pass such
a law. I think, instead of having cause to be grateful to the Government at
Washington for such protection, we would find it to be a curse.
I see no objection to the first resolution, soliciting Congress to give up for a
series of years, all the revenue which may be derived from the renting, leasing,
That, I think, we are enor otherwise authorized occupation of the gold placers.
titled to, and I believe the unanimous opinion of the Convention is in favor of obtaining from Congress, as a matter of justice, what revenue can be derived from
these lands, though there may be some difference of opinion as to the mode.
Mr. Steuart.
I do not know, sir, what kind of mints the gentleman refers
to ; but we have only one reliable way of judging of these things, and that is, by
reference to operations at home.
We well know that the establishment of a mint
in North Carolina and in Louisiana, has been attended with immense ejtpense,
and they are not yet in as successful operation as the mint in Philadelphia.
all know that for years and years back, with all the commercial influence of the
great emporium of the United States, they have in vain sought to obtain from
Congress the establishment of a mint at the city of New York. I have no doubt
But
that the Congress of the United States will establish a mint in California.
this will not interfere with it.
An assay office is part and parcel of it. The establishment of a mint will require much time, and will be very expensive in such
want something
a country as this where every species of labor is so high.
;

;

;

We

We
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meantime. An assay office can be set in operation in a short time. In
to the advantage of having the goid cast in ingots, I have only to say this
that in conversation M'ith the most intelligent merchants, they all concurred in the
opinion that the ingots so cast, would be a much better article of commerce than
in the

regard

:

We

all knovi^ the vacillating chareither the gold dust or the coin of the country.
When
the
I
left
United
States, two years ago,
country.
the
of
coin
the
of
acter

the ounce was
$17 25. This

815 45;
is

in

Panama, $19;

the case all over the world.

Lima, $18

in
I

am

;

and

at

Valparaiso,

perfectly persuaded that the

plan proposed in the resolution would be the means of a large commerce directly
into the country.
Mr. Sherwood. I am in favor of the mines being left ^ree for everybody to
work under certain regulations but I am not in favor of the United States owning
them. I want the State of California to own them. I am in favor of a mint,
and I am opposed to bars or ingots or any thing of the kind. I want the round
I want the
dollar, sir, or the $5 or $10 or $20 gold pieces to circulate here.
In regard to the penalty of forfeiture fixed by the gencoin of the United States.
tlemen, I am opposed to determining the fine here for any infraction of the laws
regulating this matter.
I think we should pass a general resolution in regard to
opening these mines for everybody, asking Congress to grant them to the State
of California, and then making such regulations in regard to them as we may
deem proper. Believing, therefore, that the gentleman is entirely mistaken as to
the ground which this Convention and the people of California should take, I
shall vote against the resolutions, and I hope they will not receive the sanction of
;

the House.

Mr. WozENCRAFT. I do not think it would be at all proper to throw open the
mines to everybody. The x\.merican population should be protected in their right
The gentleman himself (Mr. Steuart)
to the profits resulting from these mines.
does not design that they shall be thrown open to foreigners, without restriction,
nor do I believe such is the desire of any person here. The resolution provides
It is very proper that they should be
that they shall first become naturalized.
but we see already that thousands are
thrown open to all American citizens
coming from Europe, to draw wealth from these mines and carry it out of the
They have no right to do it they contributed in no measure to the accountry
quisition of this territory, and they have no permanent interest in its welfare.
Mr. GiLBEFwT. As this is a question of considerable importance, and as I
agree in part with the gentleman from San Francisco, (Mr. Steuart,) I will endeavor to state in what I disagree with him. He says in the first resolution
;

;

:

That the Congress of the United States be, and they are hereby respectfully but earnestly solicited to give up to the people of California for a series of years, or so long as may be deemed expedient, all the revenue which may be derived from the renting, leasing, or otherwise authorized
occupation of the gold placers.

Now,

understand the gentleman, by that, he means that the United
but he goes on to
States shall give up the mines to the Slate of California
say:
sir, if I

;

That

in order to secure to the people of California a certain, immediate,

from the working of the gold mines,

it is

and abundant revenue

hereby recommended,

1st. That the Corigress of the United States throw open for a given time the whole placer
country to the thousands who are pouring in by every ocean port, as well as inland communication, requiring by* proper enactments and under regulations to be established by law, every goldaeeker to take out a license or permit for a given and stipulated time, from offices to be established
for that purpose at convenient places; and further requiring every such operative, if not a citizen
of the United States, to take the oath of allegiance, so long as he shall be a resident of California.
The fee or charge for such license or permit not to exceed five dollars per month, and the net
proceeds arising therefrom to be paid into the treasury of California.

I apprehend, sir, that if the Congress of the United States should consent to
give to California these mines, they would at the same time be willing to give us
the whole control of them; that we and not the Congress of the United States

;
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say wlio shall work them
upon what conditions they shall be worked
are to derive the revenue from them, that we should take such steps as we
best calculated to make that revenue what it should be.
On that ground I
am opposed to the first provision that follows the resolution. The next says that
the Congress of the United States shall establish an assay office. I have no objection to an assay office, only that it seems to preclude the establishment of a mint.
Mr. STeuart. Not at all. It is recommended as a [ireliminary measure. There
is no prohibition against the establishment of a mint.
Mr. Gilbert. I think, however, that if an assay office be established ^especially if you take up the succeeding resolution, which says that a mint cannot be
established at the proper time
that it would have the effect of precluding the
establishment of a mint.
Now, Mr. President, I am in favor of the establishment
of a mint in California.
I think the country requires it; and the sooner we can
get it the better
nat that I am opposed to an assay office, except that it would
preclude the speedy establishment of a mint.
This is substantially all the objection I have to the plan. I have no objecti<in
to the first or to the last resolution.
I therefore move that they be voted upon
seriatim.
Mr. Steuart. In asking Congress to give us the entire revenue and benefit
of the mines for a number of years, it is all I thought we probably could get
as Congress would not be likely to give in perpetuity these mines to California,
or entangle them with such regulations as might give rise to difficulty hereafter.
As regards the gentleman's objections on the subject of a mint, I am as much in
favor of the establishment of a mint in California as any gentleman here. But it
has been urged upon me by gentlemen acquainted with the subject, that an assay
office must precede the establishment of a mint, and I desired that, until we could
get a mint, the establishment of which would be more expensive, and require
much more time, that we should have an assay office. It would not preclude the
establishment of a mint. It would rather be an auxiliary.
must have an
assay office, if we get a mint.
I am willing that the House should take up these
resolutions seriatim and vote upon them.
I am not particularly wedded to any
AH I desire is an expression
particular form of words or any set of resolutions.
of the opinion of this Convention on the main subjects embraced in the resolutions.
I would prefer, however, that they should go as a whole.
Mr. Gilbert. I believe the gentleman will admit that I am as anxious to
have a mint in California as he is; but inasmuch as I do not think this the best
If he prefers that
plan to get it, I am opposed to that portion of the resolutions.
they should go as a whole, I shall withdraw my motion
but I shall be compelled
to vote against the proposition as a whole.

s1io«ld

;

;

we
deem
if

—

—

;

We

;

Mr. McCarver. I would call attention to my resolution, offered in relation to
That resolution gives the Legislature the power to do all that
the public lands.
Congress is required to do in these resolutions, provided Congress agree to it. It
covers the whole subject included in the proposition of the gentleman. I am in
favor of any proposition that asks that the goldmines shall be granted to California; but I do not at the same time believe that Congress would be so likely to
relinquish the gold mines as they would the public lands in any other part of the
country.
Mr. McDougal. I regard this as a very important matter, and I hope the gentleman (iMr. Steuart) will revise his proposition so as to leave out all the objectionable matter, which is not material, and then it will probably pass.
Mr. Ellis. I am also of opinion that this is a very important subject ; but I
cannot think that any gentleman here can vote for it as it stands, without violating

an oath which he took to support the Constitution of the United States. The same
It is
objection has been urged by the gentleman from Monterey, (Mr. Botts.)
" No tax or duty shall be laid on
contained in the 5th article of the 9th section
articles exported from any State."
:

;
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Mr. Steuart.

The gentleman

entirely mistakes the nature of the resolution.
make an individual pay for the coining of

If the United States have the right to

gold at the mint, they have a right to make him pay for having it assayed.
This
A. tax has always been laid by the inspection laws.
right has never been denied.
This is nothing more than an inspection of the gold of California.
Mr. Dent. I am in favor of many of the provisions of these resolutions, but as
they now stand, I shall be obliged to vote in the negative.

Mr. McDouGAL. I should vote in the affirmative if the objectionable clauses
were stricken out; but I cannot vote in favor of the resolutions as a whole.
The question was then taken, and the resolution was rejected.
Mr. McCarver's resolution in relation to the public lands was then, on motion,
taken up.
Mr. Sherwood. I shall vote against this resolution. I think these lands beThey cost the General Governlong to the Government of the United States.
ment fifteen millions of dollars and although it may be very well for us to ask
Congress to grant them to the State of Califarnia, inasmuch as she has had no
appropriation for the support of a government, I think we cannot say that of right
they belong to California.
Mr. Steuart. I certainly cannot vote for the resolution. It is a doctrine
broached some twenty or thirty years ago a doctrine which can never prevail in
the Congress of the United States.
It may be popular in the Western States
but it is in open violation of the Constitution of the United States.
The question was then taken, and the resolution was rejected.
On motion of Mr. Norton, Mr. Steuart's resolution, submitted on the 27th of
September, for the appointment of a Committee to draft an Address to the people
of California, was then taken up.
Mr. Steuart said he had offered the resolution because he thought it important
to send out with the constitution, as adopted by this Convention, a short address
to the people of California, upon the importance of an early consideration of the
constitution, and also the importance of attendance at the polls, in order that a full
expression of the public voice might be had, not only to show the sense of the
people of California in regard to this constitution, but to show the Congress of the
United States the imposing attitude that we assume, and the array of votes which
we can produce in the formation of our State government.
The question was then taken, and the resolution was adopted.
The Chair (Mr. Botts) appointed Messrs. Steuart, Halleck and Vermeule.
Mr. Halleck asked to be excused, as other duties would render it very difficult
;

—

him to attend upon this Committee,
Mr. Sherwood thought it would be proper to have one delegate from each district
Mr. Vermeule was also of that opinion.
On motion, the vote on the resolution was reconsidered and, on motion, it was
80 amended as to provide that the Committee should consist of one from each district, and thus amended, the resolution was adopted.
The Chair appointed as such Committee, Messrs. Steuart, McDougal, Vermeule, Larkin, Hoppe, Walker, TefFt, De La Guerra, Stearns and Pedrorena.
Mr. McDouGAL offered the following resolution

for

;

;

Resolved,

That Mr. Howe, a

clerk of this

House, be allowed the sum of five dollars per day ad-

ditional to his present salary.

Mr. McDouGAL said he would merely state that Mr. Howe was a most faithful
and efficient clerk; that his duties had been very laborious, and he had discharged
them with great credit to himself and advantage to the Convention.
Mr. Steuart fully concurred in the opinion expressed by his frind from Sacramento.
Mr. GwiN thought it an act of justice to state that he had never seen duties
more faithfully performed. Those duties had been very laborious and he hoped
the House would unanimously adopt the resolution.
;

30

;
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Mr. Steuart moved
And that he be authorized

to

amend, by adding thereto the following:

to continue the record of the proceedings at the

ance, provided he shall not be employed

more than ten days from

same per diem allowConven-

the adjournment of this

tion.

The amendment was agreed to, and the resolution
Mr. MooRE offered the following resolution

adopted, as amended.

:

Resolved, That William H. Richardson is entitled to receive mileage and per diem while prosecuting his claim to a seat in this House, as a delegate from the District of San Diego.

Mr. Moore said he considered that inasmuch as Mr. Richardson had come
here with a certificate of election, he was entitled to his per diem and mileage.
Mr. McDouGAL stated that Mr. Richardson was duly elected under the call of
the people of San Diego, and they gave him a certificate of election, as a delegate
from that district.
He came here with that certificate. When he arrived here,
he found that this Convention had resolved to admit but a certain number, and
they decided that he could not be admitted.
He (Mr. McDougal) thought it was
but simple justice that Mr. Richardson should at least have his allowance for
travelling expenses.
Mr. Shannon was of opinion that there was a good deal of douV)t upon this
matter.
It was known to the House that if Mr. Richardson could have been at
all admitted he could have been admitted only as a supernumerary.
He (Mr.
Richardson) then came here at his own risk; but further than that, he came here
under pay trom the United States Government, and at public expense.
Mr. Pedrorena stated that Mr. Richardson resigned his office under the Gov.
ernment of the United States, before he left for this Convention.
The question was then taken on the resolution, and it was adopted.
Mr. Sherwood offered the following resolution, which was adopted unanimously
Resolved, That

J. S.

Houston be recommended to Gen. Riley as a suitable jierson to circulate
San Francisco, Sonoma, Sacramento and San Joaquin.

the constitution in the Districts of

On motion of Mr. Pricp:, the resolution submitted by him on the 27th of September, relative to the Seal of State of California, was taken up.
Mr. DiMMicK moved to amend the resolution by adding at the end, " press and
materials."

Mr. Norton wanted to know what this $1,000 was for? Whether it was for
payment of the design and execution of the work, or to enable Mr. Lyon to
go up to San Francisco and sujskerintend the work.
Mr. McDouGAL said it was for the design, the engraving of the seal, and press,
all included.
He hoped no gentleman would think the sum too much. He was
authorised to say that if the House thought it too extravagant, that Sacramento
herself would pay the $1,000.
Mr. McCarver stated that the mechanic's bill for the press for the State of
Iowa was $500. If the Committee had said $2,000 he would not have thought
it out of the way.
Mr. Norton said he had made no objection whatever to the thousand dollars.
All he wanted to know was what it was for.
He did not know but that it was to
pay Mr. Lyon for going to Sacramento, and merely superintending the work. He
moved to insert at the end of the resolution, "press and all appendages."
Mr. DiMMicK said this was his amendment.
Mr. Halleck suggested that this thousand dollars could not be advanced, because the work was not for the existing government, and could not be paid for
except by the new Slate government, for which the seal was intended,
Mr. Norton then offered the following substitute, which was adopted
the

:

Resolved^ That Mr. Caleb Lyon be, and is hereby, authorised to superintend the engraving othe Seal for the State, and to furnish the same in the- shortest possible time to the Secretary of the
Convention, with the press and all necessary appendages, to be by him delivered to the Secretary
of State appointed under this Constitution; and that the sum of $I,OOQ be paid to Mr. Lyon in

compensation and payment for the design, seal, press, and all appendages.
Resolvtdy That the words **The great Seal of the State of California," be added to the design.

full

:
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Mr. Halleck inquired if any gentleman present knew what had become of the
The gentleman by whom it was designed* reqiiested that it
-original design.
should be found, if possible, and handed to the gentleman who occupied the Chair.
Mr. Sherwood believed that this seal was not the entire production of the gentleman who was authorized to have it engraved, and he (Mr. Lyon) did not claim
The original design was given to Mr. Lyon by a gentleman who did
it as such.
not wish his name to be made public, but expressed a desire in a confidential letter to Mr. Lyon that he (Mr. Lyon) might be known as the author of the design.
Some additions were made to it by Mr. Lyon, and it was adopted by the House
in

its

present form.

Mr. Halleck did not wish

throw the slightest censure upon Mr. Lyon, but
and disposed of, he was requested to ascertain if
the original paper laid before the House could be found.
On motion the Convention took a recess until 7 o'clock P. M.
after the matter

was

to

all settled

NIGHT SESSION, 7 o'cLOCK,

P.

M.

The Convention met

On

pursuant to adjournment.
motion of Mr. Gwin, the ordinance heretofore submitted by him, was taken

up, as follows, viz

ORDINANCE.
Be it ordained by the Convention assembled to form a constitution for the State of California, on
behalf and by authority of the people of said State, that the following propositions be submitted to
the Congress of the [Jnited States, which, if assented to by that body, shall be obligatory upon this
State
1.
One sect'on of land for every quarter township of the public lands; and when such section
has been sold or otherwise disposed of, other lands equivalent thereto, and as contiguous as may
be, shall be granted to the State for the use of schools.
Seventy-two sections of the unappropriated lands within this State, shall be set apart and
2.
reserved for use and support of a University, which, together with such further quantities as may
be agreed upon by Congress, shall be conveyed to the State and appropriated solely to the use and
support of such university in such manner as the Legislature may prescribe.
3.
Four sections of land, to be selected under the direction of the Legislature, from any of the
unappropriated public lands belonging to the United States, within this State, shall be granted to
the State for its use in establishing a seat of Government, or to defray the expenses ot public buildings at the same.
4.
Five hundred thousand acres of the unappropriated public lands in this State, belonging to
the United State?, in addition to the 500,000 acres granted to the new States under an act of Congress distributing the proceeds of the public lands among the several States of the Union, approved
A. D., 1841, shall be designated, under the direction of the Legislature, and granted to the State
for the purpose of defraying the expenses of the State Government, and for other State purposes.
And five per cent, of the net proceeds of the sale of all lands lying within the State which shall be
sold under the authority of the United States, after deducting all expenses incident to the same,
shall also be appropriated for the encouragement of learning.
5.
All salt springs within this State, and the lands reserved for the use of the same, at least
one section including each spring, shall be granted to the State, to be used or disposed of as the
Legislature may direct.
6.
The first Senators and Representatives elected to Congress from this State, are hereby authbrized and empowered to make or assent to such other proposition, or to such variations of the
propositions herein made, as the interests of the State may require; and any such changes when
approved by the liCgislature shall be as obligatory as if the assent of this Convention were given
thereto; and all stipulations entered into by the Legislature in pursuance of the authority herein
•conferred, shall he considered articles of compact between the United States and this State; and
the Legislature is hereby further authorized to declare in behalf of the people of California, if such
declaration be proposed by Congiess, that they will not interfere with the primary disposal, under
the authority of the United States, of the vacant lands within the Umits of this State.
:

Mr. Gwin. I find appended to most of the Constitutions of the new States an
ordinance, guaianteeing to the United States the exclusive right to dispose of the

*

Major Garnett.
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vacant land within the State, and agreeing to certain propositions, made by Congress, or when the Constitution has been formed without previous authorization
by Congress, making propositions to that body.
An ordinance of this kind may not be indispensible to the admission of California into the Union, but the want of it migjit seriously embarrass if not postpone the admission. With the limited means at hand I have not been able to
make a thorough examination into these ordinances, but I find Ohio had no ordi.
Louisiana had one agreeing to the requirements of the act of Congress
nance.
so also with Alabama and Missisrelinquishing the right to the public domain
Indiana has an ordinance, without guaranteeing the right of the vacant
sippi.
The same with Illinois and Missouri, and Florida
lands to the United States.
power
totwo-thirds
of the Legislature to agree to such proposimerely gave the
lions as might be made by the United States ; while Arkansas passed no ordinance. These two latter States formed constitutions without the authority of
a previous act of Congress. One gave limited power to the Legislature to agree
to propositions Congress might make, while the other gave none at all.
Yet we
see no difficulty between this State and the United States in regard to the primary disposal of the vacant lands within their borders.
In looking over these ordinances, I have seen none that seems so well adapted
and I have accordingly adopted it as the
to our situation as that of Michigan
basis of the one Ihold in my hand and propose for adoption by this body. I have
For instance, I ask for a section of land for
varied it in some of its provisions,
schools for every quarter township instead of one for each township.
I earnestly
hope this proposition will be acceded to by the United States. It will give us a
munificent school fund, and bring the school-house within reach of every house in
Congress has already in part adopted this policy with Oregon, giving
the State.
them two sections to each township instead of one, as was formerly the case.
May we not hope that, influenced by the liberal and enlightened spirit of an age
when the schoolmaster is abroad, we may get a section to each quarter township,
and thus, as I iaid before, bring the residence of every citizen within reach of
the school-house ?
There is another slight alteration in the third clause, where we ask for four
sections of land upon which to establish a seat of government, or to be approIn the fourth clause, instead of asking
priated towards erecting public buildings.
for seven hundred sections for roads and canals, we ask for half a million of acres
This is but just and proper, and
to assist us in starting our State Government.
hesitation
to
without
by
We have been forced
acceded
Congress.
will
be
hope
I
Government,
to
of
State
prevent
confusion
organization
a
and anarchy, by
the
into
give
a
Territorial
Government.
have had no
to
us
We
Congress
of
failure
the
appropriations
with
large
court
houses,
and other
pupilage,
to
build
jails,
territorial
this
to
be
the
All
of
has
done
by
by
a
tax
upon
us,
people,
necessary buildings.
portion
of
the
public
domain
for
that
gives
us
a
purpose,
or
allows
unless Congress
right,
an^
but
just,
proper,
all
moneys
the
collected prior to
us, what is nothing
State
the
Union.
into
the admission of our
I conceive it to be of the utmost importance that this ordinance should be adopted by the Convention. It may prevent serious difficulties, and can do no possible
harm for not a member of this body supposes or proposes that the United States
should not have the exclusive disposal of the vacant lands within our borders, although some of us hope that the General Government may relinquish to the State
authorities the control of the mineral lands, upon the payment of a very moderate
sum into the National Treasury. But this is a subject for future action between
the State authorities and the General Government, and I will not consume the
time of the House by giving my views on it, but submit the ordinance without
further remark.
Mr. Steuart. I had hoped, sir, from hearing this resolution or ordinance read,
thfit some proposition would have been presented to this House upon which we could
:

;

;
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base a calculation for the support of this government but I have heard none, nor
have I heard any very strong argument in favor of the adoption of the ordinance,
After the violent objecexcept that it is found in the Constitution of Michigan.
of
the
Select Committee, because of
tions that the gentleman made to the reports
the free use they made of the Constitution of New York, I hardly expected to be told
that this ordinance was specially recommended to our consideration because it had
been adopted by Michigan and other new States. I think, however, sir, that in
looking at the article already adopted on the subject of education, that the House
That article carries with it no
will find itself in some ditiiculty in adopting this.
meaning at all, or a palpable inconsistency; a distinct and absolute appropriation
and then comes the proof all the proceeds of all the unsold lands of the State
viso, which, if it means anything, is in conflict with the inviolable pledge already
;

;

adopted.

Mr. Jones.
Mr. BoTTs.

That proviso has been stricken
It seems to me that the fact that

out.

was stricken out is a still greater
It proposes to do something else
reason against the adoption of this ordinance.
with the proceeds of the public lands than what the constitution provides. I am
opposed to the whole ordinance, for it amounts, in my view, to a dictation to Congress to pass a law
it is a proposition that this Convention shall prescribe a law
which the Congress of the United States shall adopt. It seems to me that such
a recommendation would come much better from the Legislature, which is the
But if this is to be adopted
legitimate and customary source of all such action.
at all, hastily passing my eye over the 6th section, I see a difficulty which I hope
will be remedied.
It reads
it

;

:

The

Senators and Representatives elected to Congress from this State are hereby authorised
and empowered to make, or assent to, such other propositions^ or to such variations of the propopositions herein made, as the interests of the State may require; and any such changes, when approved by the Legislature, shall be as obligatory as if the assent of this Convention were given
thereto ; and all stipulations entered into by the Legislature, in pursuance of the authority herein
conferred, shall be considered articles of compact between the United States jind this State
and
the Legislature is hereby further authorised to declare in behalf of the people of California, if such
declaration be proposed by Congress, that they will not interfere with the primary disposal, under
the authority of the United States, of the vacant lands within the limits of this State.
first

,•

Then the Congress of the United States and our honorable Representatives in
Congress, and our Legislature, may together make us a new Constitution. This
only shows that although a thing may be in the constitution of Michigan or New York,
and as we have so many gentlemen here who no doubt were
it may be faulty
very able at home to make these constitutions, both for Michigan and New York,
I see no reason at all whyijtve may not correct the errors into which they have
fallen, or their forefathers.
I propose to amend this section so far as to dispossess
these gentlemen of the power to make or unmake a constitution for us.
We have
absolutely prohibited a majority of our own people from altering it at their polls.
You remember how hard I contended on this floor for that power; but I did not
the majority were however, by the
succeed.
I object to the two-third principle
Select Committee, denied the right to alter this Constitution.
But now, sir, the
Legislature, two Senators, and the Congress of the United States may change this
Constitution.
I have not had time to 'examine the rest of this ordinance in detail,
but I am afraid there may be equally objectionable provisions in the other sections.
I therefore propose that the Legislature shall take the subject in hand, and if any
such action on the part of Congress is needed for this State, that the Legislature
shall take such action as is necessary upon it.
I move the indefinite postpone;

;

ment of the ordinance.
Mr. McCarver. I have exactly the same objection that the gentleman (Mr.
and only to that section. It is to me a most serious objection.
We
have already fixed a plan by which the constitution shall be altered, and now it is
proposed to adopt a.different plan. Our boundary lines may be altered under that
provision, with barely the sanction of the members of Congress and the LegislaBotts) has

;
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ture of this State, without even consulting the people.
It seems to me that it
renders perfectly nugatory the existing provision of the constitution on that sub-

We

are opening a door to Congress to make various propositions.
The
reasons why such a provision was adopted in the constitution of Michigan were
very obvious, and if we had left open this boundary question it might have been
done here. In Michigan there was a difficulty, as to the extent of her territory,
between that State and Ohio, and it was presupposed that the Congress of the
United States was going to make some proposition to give her the disputed territory.
It does not apply to California in any way, and should not be considered
here.
Mr. Sherwood. I am in favor of the proposition, and I regret that my friend
from Monterey, (Mr. Botts,) who is opposed to almost everything, should have
made objections to a portion of the proposition, the propriety of which I think is
evident to all. The gentleman objects to the power given to the Representatives
of the State of California in the Senate and Lower House to make a different
arrangement with Congress; to accede to a different proposition from what is offered.
The ordinance which was passed in Michigan was passed not by the Legislature
but by the Convention that framed its organic law. It claimed so much land from
Congress; it asked Congress to concede so much ; it did not say that they should
not grant more.
The result was that they obtained what they asked and the
object of passing this ordinance is to place something before Congress expressive
of our wishes as a State as to what we should receive of the public domain.
Now suppose Congress should grant us the seventy. tv\H) sections, as she did to
Michigan, and the sections for school lands, and any portion of the public lands
for the capital of the State, which everybody knows must cost several hundred
thousand dollars
suppose the majority in Congress should say, we are perfectly
willing to grant an additional five hundred thousand acres of land; the very propo-

ject.

;

;

sition that the

gentleman objects

be authorized

to receive this additional grant.

Representatives of California shall
I say, if Congress should grant us
more than the additional half million, let our Representatives receive it. We are
not there as a body in Convention
we cannot negotiate with Congress; it is a
matter of negotiation, and every one knows who knows anything about legislation, either in this body or a legislative body, that propositions come up different
from anything that can be foreseen. Any proposition before a body which may
be much more acceptable to the people of California than any we may here present to Congress, it is our desire to accept, and for this purpose we introduce this
but suppose, on the other hand, that Congress were willing to grant
provision
hundred
thousand instead of five hundred thousand acres of land, should
us four
we not grant the power to our Representatives to conlfcrm to the wishes of ConShall we say that we will take five hundred thousand acres, and not half
gress ?
an acre more or less ? If the people, represented in the Legislature, elect two
Senators
if the people by their vote elect two Representatives to the lower
branch of Congress, shall we not trust them ? That is the point. If you confine
them to one specific quantity of land and they cannot get it, you do not, unless
you pass this provision, give them any power to take anything. If Congress is
willing to give us three or four hundred thousand you reject the grant, and you do
the same if they are willing to give us more.
It is a discretionary power that
should be left to our Senators and Representatives, and to them only; for they
are the only Representatives of the free people of California in Congress, and
after we have elected them we should trust them in regard to any gifts that the
National Legislature should wish to grant to us.
am extremely sorry to see my colleague (Mr. Sherwood)
Mr. McCarver.
It \s singular that any gentleman
take a position which seems to me so absurd.
should question the right of the Government of the United States to make this
donation to the people of California, without its being received in this way ; or
It is done in many
that the Legislature should not have power to acquiesce in it.
to is, that the

;

;

;

I
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it in whatever way they think proper.
It
could not receive a gift that the gentleman would
The Legislature is competent to receive anything that the Congress
tender me.
It is a right that the representatives
of the United States may give to the State.
of the people possess without any constitutional authority.
I am afraid the
friends of the large boundary are trying to get that measure through in ano-

oi the States.
is just

Congress appropriates

as absurd as to say that

1

ther shape.

Mr. Sherwood.

am

very sorry that the phantom of the boundary should
is pretty well settled here.
Nothing
of the kind ever entered my head. I admit that Congress has the right, if we do
not say a word, to grant us what they please ; but all men who hear me know
that Congress is very apt to regard the wishes of the people of the State rather
than the wishes of one Representative in Congress, who may bring in a bill upon
a certain subject. If the gentleman himself was in Congress, and was to introduce a bill to^rant us a half million, you would find fitly objections made but if
he brought in an ordinance adopted by the people through their Convention, Congress would listen to it. We are willing to receive all we can get. Our Representatives may go ttiere, without any wish expressed by this Convention or by the
people, and say that we do not want any addition to the five hundred thousand
acres granted by the law of 1841.
It is for us to say that we require or ask
more; and for this purpose we instruct our Representatives to make known through
this ordinance our wish
and if Congress is willing to grant more, we give them
the power to receive it.
Other States have come into the Union without any
such ordinance, and they have never got as much as Michigan did.
Let us ask
to receive this additional grant, and ask it in such a manner that our request will
have the greatest weight. It does not prevent Congress from granting the whole
of the public lands to us if they think proper.
Besides in this ordinance, if they
get five hundred thousand acres in addition to the five hundred thousand granted
under the law of 1841, without any proviso, it allows the State to select these
lands
to locate them in the mining districts
giving the State the choice of selection.
Inasmuch as, under the article upon education, we appropriate all that
to the support of schools, we certainly ought to have something for the support of
Government. We might then sustain our State Government partially at least,
from these mineral lands, or from a tax imposed upon those who extract gold from
these mineral lands.
Mr. JojvEs. I do not profess to be very profoundly versed in this question, and
I shall not say a great deal about it
but I should be at a loss to account for the
many objections that have been raised to what I conceive to be a plain proposition, if it were not for certain writings that I saw at the frontdoor as I came in;
and it strikes me that as there is to be a meeting of certain gentlemen, perhaps of
the whole Convention
for a purpose about which we all know something, that
there may be a little advantage gained in the race.
As I want to go before the
people with a fair face, I do not want to vote against a proposition which I consider so reasonable, so just, and necessary as this.
are told as a great objection to this proposition, that Michigan claimed the same thing and got it.
I
consider that a recommendation.
If we have the precedent in Congress of the
successful action of Michigan, it is surely a strong argument in favor of our adopting the same policy.
I do not think our own originality here would be any great
recommendation in Congress. I believe we could originate here as well as they
could in Michigan ; but as long as we have a successful precedent, I think we had
better follow it.
That article as to the lands granted by Congress for the purpose
of education, should be held sacred tor that purpose, and the rents should also be
applied to the same purpose.
do not talk here of revenues or rents we talk
of a specific appropriation by 'Congress for a specific purpose. I do not see a
word in this constitution against it. But we are told that Congress and our Representatives, together with the Legislature, are given, by this ordinance, the
I

trouble the gentleman.

I

think that matter

;

;

—

;

;

—

We

We

;

472
https://www.archive.org/ [Interent Archive - a nonprofit digital
library offering free universal access to books.]
Here is an ordinance for a particular purpose.
to alter the constitution.
gives a power merely to accept an appropriation.
The Legislature might open
Why, sir, gentlemen seem to be afraid of ghosts.
the boundary, gentlemen say.
One gentleman thinks that the Legislature ought to go before Congress with its
it is always demanded and granted upon the adSir, we want it now
petition.
it is most properly demanded by the constitution which demission of a State
have just as much right to present this
mands the admission of the State.
matter for the action of Congress as a majority of the Legislature. But we have
rendered absolutely necessary some action of this sort by the very act of this Convention in giving up the whole revenue from the school lands.
must go before Congress with a demand for revenue from additional lands, otherwise we may
be scarcely able to bear the expenses of government. I must say, finally, that I
have seen nothing more proper presented to this body than these resolutions. I
go for them heart and hand. If 1 were one of these gentlemen who oppose such
a measure, I should hesitate to go before the people on the yeas and nays.

power
It

;

;

We

We

Mr. Shannon.

move

as an amendment, to strike out the last section.
I do
seems that there is considerable objection to this section
on account of the possibility of its interference with Congress and the boundary
question, as established by this Convention.
Grant that it is so, and I think, since
my attention has been called to it, that it may be so. It appears lo me that the
reading of that section conveys a most distinct and separate idea.
Probably from
the imperfection of the language used, it may be that the whole section refers to
those which precede
but if that be so, then the language used, does not convey
the true meaning of the section.
It refers to some other sections beyond it contained in the body of the ordinance.
The reference is most decided and direct;
and most surely 1 do not wish, nor do I think any member wishes that any thing
contained in an informal instrument appended to this constitution, should conflict
with its provisions, which we have here so deliberately and unanimously passed.
Either one thing or the other is certain
if it has no reference to any thing without or beyond that contained within the ordinance, then the wording is most inMoreover, if
correct and improper.
If it is so, I think it should be striken out.
we wish any of the benefits to be accrued from this ordinance, those benefits are
to be obtained by every section and part of the ordinance preceding this section.
Mr. Hastings. I would sustain the motion made by my colleague to strike
The word " other " applies to
out the entire section.
I will read the section.
conducive
to
the
interest
of the State or not, is
any thing at all whether it is
left entirely to the judgment of our Representatives in Congress.
Mr. Sherwood. To save all discussion on this subject, I will move to insert
"such other propositions touching this ordinance."
Mr. Hastings. It appears to me that this is too general, and leaves an unI would suggest, "not inconlimited power to our Representatives in Congress.
it

for these

reasons

I

It

:

;

;

;

sistent with this constitution."

Mr. GwiN. If we do not retain something of this kind in the ordinance, we
may be kept out until the people assemble in Convention and pass a new provision.
Mr. Shannon then moved to strike out of the 6th section the clause " to such
other propositions or " which Mr. Gwin accepted, and thus amended, the ordinance was passed.
Mr. Jones called for the consideration of the resolution submitted by him on the
9th instant which being taken up, and the yeas and nays ordered thereon, it was
;

rejected, as follows

—
—

:

Yeas. Messrs. Aram, Brown, Crosby, Dent, Gilbert, Hoppe, Hollingsworth, Jones, Larkin,
Moore, McCarver, McDougal, Pedrorena, Sherwood, Steuart, Vermeule, Walker, Wozencraft 16.
Nats. Messrs. Botts, Dimmick, Dominguez, Ellis, Gwin, Hill, Hobson, Halleck, Hastings^
21.
Lippincottj Norton, Ord, Price, Sutter, Snyder, Shannon, Stearns, TefTt, President

On

—

—

motion of Mr. Sherwood, the report of the Committee on the Census

taken up, viz

:

was

:

:
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to whom was referred the subject of taking an enumeration of the inhabitants of
under the instructions of the Convention, beg leave to report
It is a fact well knov^n to all, that there are no statistics to which we can refer in order to determine the number of inhabitants in this Territory. Such has been the immense imigration to
this country by sea and land within the past six months, that no man can obtain a basis upon
which to estimate the number. The North and the South, the East and the West, the Old and
the New Worlds have been sending their thousands of enterprising and industrious men into California.
cannot doubt that the present population (exclusive of Indians) amounts to 80,000.
are aware that the number has been placed higher, by many intelligent men, well acquainted
At all events we hazard nothing in saying
"with the various districts into which the tide has flown.
that on the 1st of January next the population may be set down at 100,000.
But after all, when
this State applies for admission into the Federal Union, it may be said that this is mere conjecture,
and those who are called upon to vote for our admission, may demand better evidence than our
opinions on this subject.
In order to prevent delay, and secure at once a State Government capable of giving security to our persons and property, it is in ©ur opinion necessary that steps should
be taken to have immediately the census taken.
Our Representatives at Washington will then
be armed with official evidence of our right to ask admission into the Union.
Your Committee, entertaining these opinions, recommend that an enumeration be taken of the

The committee
California,

We

We

inhabitants of California, specifying
1st.

Number

2d.
4th.

To

of white Males over the age of 21 years.

"

"
"

3d.

:

Females
Males
Females

*'

under

"

18

"

21
18

"

««

your Committee recommend the appointment of a
have power to select deputies, who shall proceed at as early a day as possible to
take the census, and report to the first session of the Legislature.
dollars per day for each day
2d. That there be allowed to the said Marshal the sum of
actually employed, and his necessary traveling expenses.
3d. That the deputies appointed by the Marshal shall receive for their salaries
cents for
each name returned by them on their separate rolls.
4th. That said Marshal and his deputies shall, before entering on the duties of their offices,
subscribe an oath before some competent authority to discharge their duties faithfully, and make a
true and accurate report of the population of the respective districts assigned to them.
B. F. MOORE, Chairman.
(Signed)
effect this object as speedily as possible

Marshal,

who

shall

Mr. Steuart moved that the report be

The motion was decided
Mr. Shannon moved to

indefinitely postponed.

in the affirmative.

take up the report of the Committee of Ways and
Means, but the motion was decided in the negative.
Mr. Hill moved that the Convention adjourn until Saturday at 10 o'clock, but
the motion was decided in the negative, by yeas and nays, as follows
Yeas.— Messrs. Gilbert, Hill, Tefft-3.

—

Nays. Messrs. Aram, Botts, Brown, Covarrubias, Crosby, Dent, Dimmick, Ellis, Gwin,
Hoppe, Hobson, Halleck, Hastings, Jones, Larkin, Lippincott, Moore, McDougal, Norton, Ord,
Pedrorena, Price, Rodriguez, Sutter, Snyder, Sherwood, Shannon, Stearns, Steuart, Walker 30.

—

On

motion, the Convention then adjourned until 10 o'clock, A. M., to-morrow.

FRIDAY, OCTOBER

12,

1849.

The Convention met pursuant to adjournment.
Journal of yesterday read and approved.
Mr. Norton submitted the following resolution, which was unanimously adopted,
viz

:

That the thanks of this Convention be presented to the Honorable Robert Semple, for
the faithful and impartial manner in which he has discharged the arduous and responsible duties of
the Chair ; and that in retiring therefrom he carries with him the best wishes of this Convention.
Resolved.,

On

motion of Mr. Ellis,

it

was unanimously

Resolved, That a committee of three be appointed to transmit a copy of the Constitution of the
State of California to General Riley, acting Governor of California, with an accompanying letter

signed by the President of this body, requesting the Governor to forward the same to the President
of the United States by the earliest opportunity.

The Chair

appointed Messrs, Ellis, Hastings, and

McCarver as such committee.

'
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The President announced to the Convention that he had received official notice
from General Riley, that a national salute would be fired by his order, on the
signing of the Constitution adopted by this Convention.

SATURDAY, OCTOBER

13,

The Convention met pursuant to adjournment.
On motion (the President being absent on acount

1849.

of sickness) Mr. Sutter

was

called to the chair.

The

Journal of yesterday was read and approved.

Mr. BoTTs submitted the following

resolution,

which was unanimously adopted,

viz:
Resolved^ That the thanks of this Convention be tendered to Brevet Brigadier General Riley,
acting as Governor of California, for the kindness and courtesy which has marked his intercourse,
private and official, with the members of this body.

Mr. Steuart, from the committee appointed to prepare an Address to the People
of California, presented the following, which was unanimously adopted
:

TO THE PEOPLE OF CALIFORNIA.
The

undersigned, Delegates to a Convention authorized to form a Constitution for the State of
California, having to the best of their ability discharged the high trust committed to them, respectfully submit the accompanying plan of government for your approval.
Acknowledging the great
fundamental principles that all political power is inherent in the people, and that government is instituted for the protection, securit}'^, andbenefit of the people, the Constitution presented for your
consideration is intended only to give such organic powers to the several departments of the proposed government as shall be necessary for its efficient administration; and while it is believed no
power has been given which is not thus essentially necessary, the Convention deem individual
rights, as well as public liberty, are amply secured by the people, still retaining not only the great
conservative power of free choice and election of all officers, agents, and representatives, but the
inalienable right to alter or reform their government, whenever the public good may require.
Although born in different climes, coming from different States, imbued with local feelings, and
educated perhaps with predilections for peculiar institutions, laws and customs, the delegates assembled in Convention, as Californians, and carried on their deliberations in a spirit of amity,

compromise, and mutual concession for the public weal.
It cannot be denied, that a difference of opinion was entertained in the Convention, as to the
policy and expediency of several measures embodied in the Constitution
but looking to the
great interests of the State of California, the peace, happiness, and prosperity of the whole people, individual opinions were freely surrendered to the will of the majority, and with one voice
we respectfully but earnestly recommend to our fellow-citizens, the adoption of the Constitution
which we have the honor to submit.
In establishing a boundary for the State, the Convention conformed, as near as was deemed
practicable and expedient, to great natural landmarks, so as to bring into a union all those who
should be included by mutual interest, mutual wants, and mutual dependence.
No portion of territory is included, the inhabitants of which were not or might not have been legitimately represented in the Convention, under the authority by which it was convened
and in unanimously
resolving to exclude slavery from the State of California, the great principle has been maintained,
that to the people of each State and Territory, alone, belongs the right to establish such municipal regulations, and to decide such questions as affect their own peace, prosperity, and hap;

;

piness.

A

free people, in the enjoyment of an elective government, capable of securing their civil, religious, and political rights, may rest assured these inestimable privileges can never be wrested from
them, so long as they keep a watchful eye on the operations of their government, and hold to strict

No people were ever yet enslaved, who knew
and obligations of free and independent citizens. A knowledge of the laws, their moral force and efficacy, thus becomes an essential element of freedom,
and makes public education of primary importance. In this view, the Constitution of California
provides for and guarantees in the most ample manner, the establishment of common schools,
seminaries,-iiand colleges, so as to extend the blessings of education throughout the land, and secure its advantages to the present and future generations.
Under the peculiar circumstances in which California becomes a State with an unexampled increase of a population, coming from every part of the world, speaking various languages, and imbued [with different feelings and prejudices, no form of government, no system of laws, can be
be expected to meet with immediate and unanimous assent. It is to be remembered, moreover,
accountability, those to

whom

and dared maintain the

co-relative rights

power

is

delegated.

—

:
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Old Spain, Californians, and those
American citizens.
of government, regarding the rights of person and property as interwoven with ancient usages and time-honored customs, they Aiay not at once
see the advantage of the proposed new government, or yield an immediate approval of new
laws, however salutary their provisions or conducive to the general welfare.
But it is confidently believed, when the government as now proposed, shall have gone into successful operation, when each department theieof shall move on harmoniously in its appropriate and respective
sphere; when laws based on the eternal laws of equity and justice shall be established; when every
citizen of California shall find himself secure in life, liberty and property
all will unite in the cordial support of in-titutions, which are not only the pride and boast of every true-hearted citizen of
the Union, but which have gone forth, a guiding light to every people groping through the gloom
of religious supertition or political fanaticism.
Institutions, which even now, while all Europe is
agitated with the convulsive efforts of nations battling for liberty, have become the mark and model
of government for every people who would hold themselves free, sovereign and independent.
With this brief exposition of the views and opinions of the Convention, the undersigned submit
the constitution and plan of government for your approval.
They earnestly recommend it to your
calm and deliberate consideration, and especially do they most respectftilly urge on every voter to
that a considerable portion of our fellow-citizens are natives of

who have voluntarily relinquished the
Long accustomed to a different form

rights of Mexicans, to enjoy those of

—

attend the polls.

'

^''

The

putting into operation of a government which shall estabhsh justice, ensure domestic tranpromote the general welfare, and secure the blessings of civil, religious and political liberty,
should be an object of the deepest solicitude to every true-hearted citizen, and the consummation of
his dearest wishes.
The price of liberty is eternal vigilance, and thus it is not only the privilege,
but the duty, of every voter to vote his sentiments.
No fi"eeman of this land who values his birthquillity,

right, and would transmit unimpaired to his children an inheritance so rich in glory and in
honor, will refuse to give one day to the service of his country.
Let every qualified voter go early
to the polls, and give his free vote at the election appointed to be held on Tuesday, the 13th day
of November next, not only that a full and fair expression of the public voice may be had, for or
against a constitution intended to secure the peace, happiness and prosperity of the whole people,
but that their numerical and political strength may be made manifest, and the whole world see by
what majority of freemen California, the bright star of the West, claims a place in the diadem of
that glorious RepubUc, formed by the union of thirty-one sovereign States.

Benjamin

Joseph Aram,
Charles T. Botts,

Elam Bkown,
Jose Anto. Carrillo,
Jose M. Covarrubias,

Elisha O. Crosbt,
Lewis Dent,
Manuel Domikguez,
K. H. DiMMICK,
A.

J.

Ellis,

J.

Lippincott,

Hugh

Stephen G. Foster,
Pablo De La Guerra,
Edward Gilbert,
William M. Gwin,
Julian Hanks,

Henry

S.

M. M. Mc Carver,
John McDougal,
Benjamin F. Moore,
Mtron Norton,
P. Ord,
Miguel De Pedrorena,
Rodman M. Price,
Antonio M. Pico,
Jacinto Rodriguez,
J.

Reid,
A. Sutter,

Jacob R. Sntder,

Winfield

S.

Sherwood,

William C. Shannon,
Pedro Sansevaine,
Abel Stearns,
W. M. Steuart,

Hill,

D. HoppE,

Joseph Hobson,

H. W. Halleck,
L. W. Hastings,
J. McH. Hollinsworth,
James McHall Jones,
Thomas O. Larkin,
Francis J. Lippitt,

R. Semple,
Henry A. Tefft,
M. G. Vallejo,
Thomas L. Vebmeule,

Joel P. Walker,
O. M.

Wozenchaft.

Mr. Norton submitted the following resolution, which was adopted,
Resolvedy

That Mr. Hamilton, employed by

parchment, be paid

for his services the

sum

viz

Convention to enroll the constitution upon
hundred dollars.

this

of five

Mr. Shannon moved a suspension of the rules to enable him to move a reconby whieh the resolution of Mr. Jones, submitted on the 9th
yeas 16,
instant, was rejected
but the motion was decided in the negative
nays 28.
sideration of the vote

;

—

:

:

:
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*

On

motion of Mr. Sheewood,

it

was

Resolvedy That the ten days additional services authorized by a resolution of this Convention to
be performed by Mr. Howe, after its adjournment sine die, in completing the journal of the Committee of the Whole, and arranging the papers and reports necessary to a perfect understanding of
the whole proceedings of this Convention, be performed by him, as customary in such cases, under
the supervision of the Secretary of the Convention.

On

M.

motion, the Convention adjourned to 2 o'clock P.

AFTERNOON SESSION, 2 o'CLOCK P. M.

The Convention met

pursuant

to

adjournment.

The

President, though in feeble

resumed the Chair.

health,

Mr. Sherwood, submitted the following

resolution,

which was unanimously

adopted, viz
Resolved, That Bvt. Brig. Gen. Riley should, in the opinion of this Convention, representing,
it believes, the wishes of the people, receive during his continuance in office as the Executive of
the existing government in California, at the rate of $10,000 per annum, for his salary; and that
Bvt. Capt. H. W. Halleck, Secretary of State, should receive at the rate of $6,000 per annum, for
as

his salary.

On

motion of Mr, McDougal,

it

was unanimously

Resolved, That the members of this Convention will wait on Governor Riley in a body, after the
signing of the constitution.

Mr. Ord submitted the following

resolution,

which was unanimously adopted

Resolved, That the thanks of this Convention be tendered to the Secretary, the Assistant Secretaries, the Engrossing Clerk, and other officers, for the able and efficient discharge of their duties.

On motion of Mr. Gwin, Mr. J. A. Sutter was requested to address Gov. Riley
on behalf of this Convention, when it shall wait upon him in a body after the adjournment sine die.
On motion of Mr. McCarver, the thanks of the Convention were tendered to
the Trustees of Colton Hall for the use of that building during the sessions of the
Convention,
The Convention then, on motion of Mr. McDougal, proceeded to sign the enrolled constitution.
"After which the President addressed to the Convention a few remarks, thanking
them for the honor they had done him, and the courtesy they had always exhibited,
and wishing them a safe and speedy return to their several homes.

And

then, on motion of Mr.

McCarver,

the Convention adjourned sine die.

The members thereupon proceeded

in a body to General Riley's house.
behalf
of
the
Convention, addressed General Riley as
Captain Sutter, in

follows

General I have been appointed by the delegates elected by the people of
California to form a Constitution, to address you in their names and in behalf pf the
whole people of California, and express the thanks of the Convention for the aid
and co-operation they have received from you in the discharge of the responsible
And, sir, the Convention, as you will perduty of creating a State Government.
:

ceive from the official records, duly appreciate the great and important services
you have rendered to our common country, and especially to the people of California, and entertains the confident belief that you will receive from the whole
people of the United States, when you retire from your official duties here, that
" Well done, thou good and faithful
verdict so grateful to the heart of the patriot
:

servant."

General Riley replied as follows

Gentlemen
feel

;

and

I

do

:

I

feel

:

—

never made a speech in my life. I am a soldier but I can
Gendeeply the honor you have this day conferred upon me.
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tlemen, this is a prouder day to me than that on which my soldiers cheered me on
I thank you all from my heart.
I am satisfied now that
the field of Contreras.
the people have done right in selecting delegates to form a constitution.
They
have chosen a body of men upon whom our country may look with pride you
have formed a constitution worthy of California. And I have no fear for CaliforGentlemen, I connia while her people choose their representatives so wisely.
gratulate you upon the successful conclusion of your arduous labors
and I wish
you all happiness and prosperity.
[Here Gen. Riley was interrupted by three cheers from the members, "as Governor of California," and three more "as a gallant soldier, and worthy of his
country's glory."]
He then concluded in the following words I have but one thing to add, gentlemen, and that is, that my success in the affairs of California is mainly owing to
the efficient aid rendered me by Captain Halleck, the Secretary of State.
He
has stood by me in all emergencies to him I have always appealed when at a
loss myself; and he has never failed me.
;

;

:

;

<
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APPENDIX.

CONSTITUTION OF THE STATE OF CALIFORNIA.
PROCLAMATION TO THE PEOPLE OF CALIFORNIA.
The delegates of the people assembled in Convention, have formed a Constitution, which is now
The time and manner of voting on this Constitution, and of holdpresented for your ratification.
ing the first general election, are clearly set forth in the Schedule^ the whole subject is therefore
left for your unbiased and deliberate consideration.
The Prefect (or person exercising the functions of that office,) of each District will designate
the places for opening the polls, and give due notice of the election, in accordance with the provisions of the Constitution and Schedule.
The people are now called upon to form a

government for themselves, and to designate such offilaws.
That their choice may be wisely made, and
the permanent welfare and happiness of the people of
that the
the new State, is the sincere and earnest wish of the present Executive, who, if the Constitution
be ratified, will, with pleasure, surrender his powers to whomsoever the people may designate as

make and execute the
government so organised may secure

cers as they desire to

his successor.

Given at Monterey, California,

this 12th

day of October, A.D., 1849.
B.

Bvt. Brig. Gen' I U. S. A.

Official:

H.

RILEY,

and Governor of

California.

W. HALLECK,
Brev. Capt.

and

Secretary of State.

t

WE^

the People of California, grateful to Almighty God for our freedom, in
order to secure its blessings, do establish this Constitution.

ARTICLE L
Declaration of Rights.
Sec. L All men are by nature free and independent, and have certain inalienable .rights, among
which are those of enjoying and de/ending life and liberty, acquiring, possessing, and protecting
property
and pursuing and obtaining safety and happiness.
Sec. 2. All political power is inherent in the people.
Government is instituted for the protection, security, and benefit of the people; and they have the right to alter or reform the same, whenever the public good may require it.
Sec. 3. The right of trial by jury shall be secured to all, and remain inviolate forever
but »
jury trial may be waved by the parties, in all civil cases, in the manner to be prescribed by law.
Sec. 4. The free exercise and enjoyment of religious profession and worship, without discrimination or preference, shall forever be allowed in this State: and no person shall be rendered incompetent to be a vritness on account of his opinions on matters of religious belief; but the liberty of
:

;

conscience, hereby secured, shall not be so construed as to excuse acts of licentiousness, or justify
practices inconsistent with the peace or safety of this State.
Sec. .5. The privilege of the writ of habeas corpus shall not be suspended, unless when, in
cases of rebellion or invasion, the public safety may require its suspension.
Sec. 6. Excessive bail shall not be required, nor excessive fines imposed, nor shall cruel or unusual punishments be inflicted, nor shall witnesses be unreasonably detained.
Sec. 7. All persons shall be bailable, by sufficient sureties unless for capital offences, when the
proof is evident or the presumption great.
Sec. 8. No person shall be held to answer for a capital or otherwise infamous crime, (except in
cases of impeachment,' and in cases of militia when in actual service, and the land and naval forces in time of war, or which this State may keep with the consent of Congress in time of peace.
:

'
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and in cases of petit larceny under the regulation of the Legislature) unless on presentment or
indictment of a grand jury,- and in any trial in any court whatever, the party accused shall be allowed to appear and defend in person and with counsel, as in civil actions.
No person shall be
subject to be twice put in jeopardy for the same offence; nor shall he be compelled, in any criminal case, to be a witness against himself, nor be deprived of life, liberty, or property, without due
process of law; nor shall private property be taken for public use without just compensation.
Sec. 9. Every citizen may freely speak, write, and publish his sentiments on all subjects, being
responsible for the abuse of that right; and no law shall be passed to restrain or abridge the liberty
In all criminal prosecutions on indictments for libels, the truth may be
of speech or of the pre:?s.
given in evidence to the jury; and if it shall appear to the jury that the matter charged as libellous
is true, and was published with good motives and for justifiable ends, the party shall be acquitted:
and the jury shall have the right to determine the law and the fact.
Sec. 10. The people shall have the right freely to assemble together, to consult for the common
good, to instruct their representatives, and to petition the legislature for redress of grievances.
Sec. II. All laws of a general nature shall have a uniform operation.
Sec 12. The military shall be subordinate to the civil power. No standing army shall be kept
up by this State in time of peace ; and in time of war no appropriation for a standing army shall
be for a longer time than two years.
Sec. 13. No soldier shall, in time of peace, be quartered in any house, without the consent of
the owner; nor in time of war, except in the manner to be prescribed by law.
Sec. 14. Representation shall be apportioned according to population.
Sec. 15. No person shall be imprisoned for cebt, in any civil action on mesne or final process,
unless in cases of fraud; and no person shall be imprisoned for a militia fine in time of peace.
Sec. 1 6. No bill of attainder, ex post fado law^, or law impairing the obligation of contracts,
shall ever be passed.
Sec. 17. Foreigners who are, or who may hereafter become bona Jide residents of this State,
shall enjoy the same rights in respect to the possession, enjoyment, and inheritance of property, as
native born citizens.
Sec. 18. Neither slavery, nor involuntary servitude, unless for the punishment of crimes, shall
ever be tolerated in this State.
Sec. 19. The right of the people to be secure in their persons, houses, papers and effects, against
unreasonable seizures and searches, shall not be violated
and no warrant shall issue but on probable cause, supported by oath or affirmation, particularly describing the place to be searched, and
the persons and things to be seized.
Sec. 20. Treason against the State shall consist only in levying war against it, adhering to its
enemies, or giving them aid and comfort.
No person shall be convicted of treason, unles^on the
evidence of two witnesses to the same overt act, or confession in open court.
Sec. 2 1 This enumeration of rights shall not be construed to impair or deny* others retained by
;

.

the people.

ARTICLE

IL

Right of Suffrage,
Every white male citizen of the United States, and every white male citizen of Mexico,
have elected to become a citizen of the United States, under the treaty of peace exchanged
and ratified at Queretaro, on the 30th day of May, 1848, of the age of twenty-one years, who
shall have been a resident of the State six months next preceding the election, and the county or
district in which he claims his vote thirty days, shall be entitled to vote at all elections which are
now or hereafter may be authorized by law: Provided, that nothing herein contained, shall be construed to prevent the Legislature, by a two-thirds concurrent vote, from admitting to the right of
suffrage, Indians or the descendants of Indians, in such special cases as such a proportion of the
legislative body may deem just and proper.
Sec.

who

1

.

shall

Sec. 2. Electors shall, in

from

aiTCst

all

on the days of the

cases except treason, felony, or breach of the peace, be privileged

election, during their attendance at

such

election,

going

to

and re-

tu^ing therefrom.
Sec. 3. No elector shall be obliged to perform militia duty on the day of election, except in time
of war or public danger.
Sec. 4. For the purpose of voting, no person shall be deemed to have gained or lost a residence
by reason of his presence or absence while employed in the service of the United States; nor while
engaged in the navigation of the waters of this State, or of the United States, or of the high seas^
nor while a student of any seminary of learning; nor while kept at any almshouse, or other asylum, at public expense; nor while confined in any public prison.
Sec. 5. No idiot or insane person, or person convicted of any infamous crime, shall be entitled
to the privileges of

Sec

6.

an

elector.

All elections by the people shall be by ballot.
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ARTICLE

III.

Distribution of Powers.

The powers of the Government of the State of California shall be divided into three separate
departments: the Legislative, the Executive, and Judicial; and no person charged with the exercise
of powers properly belonging to one of these departments, shall exercise any functions appertaining to either of the others, except in the cases hereinafter expressly directed or permitted.

ARTICLE

IV.

Legislative Department.
1. The Legislative power of this State shall be vested in a Senate and Assembly, which
be designated the Legislature of the State of California; and the enacting clause of every law
shall be as follows: " The people of the State of California, represented in Senate and Assembly,
do enact as follows."
Sec. 2. The sessions of the Legislature shall be annual, and shall commence on the first Monday of January, next ensuing the election of its members, unless the Governor of the State shall,
in the interim, convene the Legislature by proclamation.
Sec. 3. The members of the Assembly shall be chosen annually, by the qualified electors of their
respective districts, on the Tuesday next after the first Monday in November, unless otherwise ordered by the Legislature, and their term of office shall be one year.
Sec. 4. Senators and Members of Assembly shall be duly qualified electors in the respective
counties and districts which they represent.
Sec. 5. Senators shall be chosen for the term of two years, at the same time and places as Members of Assembly; and no person shall be a member of the Senate or Assembly, who has not been
a citizen and inhabitant of the State one year, and of the country or district for which he shall be
chosens six months next beforo his election.
Sec. 6. The number of Senators shall not be less than one-third, nor more than one-half, of that
of the Members of Assembly; and at the first session of the Legislature after this Constitution
takes effect, the Senators shall be divided by lot as equally as may be, into two classes; the seats of

Sec.

shall

the Senators of the first class shall be vacated at the expiration of the
shall be chosen annually.

first

year,

so that one- half

Sec. 7. When the number of Senators is increased, ttiey shall be apportioned by lot, so as to keep
the two classes as nearly equal in number as possible.
Sec. 8. Each house shall choose its own officers and judge of the qualifications, elections, and
returns of its own members.
Sec. 9. A majority of each house shall constitute a quorum to do business; but a smaller number may adjourn from day to day, and may compel the attendance of absent members, in such manner, and under such penalties, as each house

may

provide.

own proceedings, and may, with the concurrence of two thirds of all the members elected, expel a member.
Sec. 11. Each house shall keep a journal of its own proceedings, and publish the same;
and the yeas and nays of the members of either house, on any question, shall at the desire of any
three members present be entered on the journal.
Sec 12. Members of the Legislature shall, in all cases except treason, felony, and breach of the
peace, be privileged from arrest, and they shall not be subject to any civil process during the session
of the Legislature, nor for fifteen days next before the commencement and after the termination of
each sessionSec. 13. When vacancies occur in either house, the Governor, or th^ person exercising the functions of the Governor, shall issue writs of election to fill such vacancies.
Sec. 14. The doors of each house shall be open, except on such occasions as, in the opinion of
Sec. 10,

the House,

Each house

may

shall determine the rules of its

require secrecy.

Neither house shall, without the consent of the other, adjourn for more than three days,
nor to any other place than that in which they may be sitting.
Sec. 16. Any bill.may originate in either house of the Legislature, and all bills passed by one
house may be amended in the other.
Sec. 17. Every bill which may have passed the Legislature, shall, before it becomes a law, be
presented to the Governor.
If he approve it, he shall sign it; but if not, he shall return it, with
his objections, to the house in which it originated, which shall enter the same upon the journal, and
proceed to reconsider it.
If, after such reconsideration, it again pass both houses, by yeas and nays,
by a majority of two-thirds of the members of each house present, it shall become a law, notwithstanding the Governor's objections.
If any bill shall not be returned within ten days after it shall
have been presented to him, (Sunday <^cepted,) the same shall be a law, in like manner as if he
had signed it, unless the Legislature, by adjournment, prevent such return.
Sec. 15.
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Bee. 18. The Assembly shall have the sole power of impeachment; and all impeachments shall
When sitting for that purpose, the Senators shall be upon oath or affirmabe tried by the Senate.
tion; and no person shall be convicted, without the concurrence of two-thirds of the members

present.

Sec. 19. The Governor, Lieutenant Governor, Secretary of State, Comptroller, Treasurer, Attorney General, Surveyor General, Justices of the Supreme Court and Judges of the District Courts,
shall be liable to impeachment for any misdemeanor in office; but judgment in such cases shall
extend only to removal from office, and disqualification to hold any office of honor, trust or profit,
under the State; but the party convicted, or acquitted, shall nevertheless, be liable to indictment,
All other civil officers shall be tried, for misdemeanors
trial, and punishment, according to law.
in office, in such manner as the Legislature may provide.
Sec. 20. No Senator, or member of Assembly, shall, during the term for which he shall have been
elected, be appointed to any civil office of profit, under this State, which shall have been created,
or the emoluments of which shall have been increased, during such term, except such office as
may be filled by elections by the people.
Sec. 21. No person holding any lucrative office under the United States, or any other power,
shall be eligible to any civil office of profit, under this State: provided, that officers in the militia,
to which there is attached no annual salary, or local officers and postmasters whose compensation

does not exceed five hundred dollars per annum, shall not be deemed lucrative.
Sec. 22. No person who shall be convicted of the embezzlement, or defalcation of the public
funds of this State, shall ever be eligible to any office of honor, trust, or profit under this State;
and the Legislature shall, as soon as practicable, pass a law providing for the punishment of such
embezzlement, or defalcation, as a felony.
Sec. 23. No money shall be drawn from the treasury but in consequence of appropriations made
An accurate statement of the receipts and expenditures of the public moneys, shall be atby law.
tached to and published with the laws at every regular session of the Legislature.
Sec. 21. The members of the Legislature shall receive for their services, a compensation to be
fixed by law, and paid out of the public treasury; but no increase of the compensation shall take
effect during the term for which the members of either hou^ shall have been elected.
Sec. 25. Every law enacted by the Legislature shall embrace but one object, and that shall be
expressed in the title; and no law shall be revised, or amended, by reference to its title; but in
such case, the act revised, or section amended shall be re-enacted and published at length.
Sec. 26. No divorce shall be granted by the Legislature.
Sec. 27. No lottery shall be authorized by this State, nor shall the sale of lottery tickets be allowed.
Sec. 28. The enumeration of the inhabitants of this State shall be taken, under the direction of
the Legislature, in the year one thousand eight hundred and fifty-two, and one thousand eight
hundred and fifty-five, and at the end of every ten years thereafter; and these enumerations, together with the census that may be taken, under the direction of the Congress of the United
States, in the year one thousand eight hundred and fifty, and every sub.^equent ten years, shall serve
as the basis of representation in both houses of the Legislature.
Sec. 29. The number of Senators and members of Assenibly, shall, at the first session of the
Legislature, holden after the enumerations herein provided for are made, be fixed by the Legislature,

and apportioned among the several counties and

districts to

be established by law, according

number of white inhabitants. The number of members of Assembly shall not be less than
twenty four, nor more than thirty-six, until the number of inhabitants within this State, shall
amount to one hundred thousand; and after that period, at such ratio that the whole number of
members of Assembly shall never be less than thirty, nor more than eighty.
to the

When

or assembly district, shall be composed of two or
by any county belonging to another district; and no county
shall be divided, in forming a congressional, senatorial, or assembly district.
Sec. 31. Corporations may be formed under general laws, but shall not be created by special
All general laws and special acts passed pursuant to this secact, except for municipal purposes.
tion may be altered from time to time, or repealed.
Sec. '62. Dues from corporations shall be secured by such individual liability of the corporators,
and other means, as may be prescribed by law.
Sec. 33. The term corporations as used in this article shall be construed to include all associations and joint-stock companies, having any of the powers or privileges of corporations not posAnd all corporations shall have the right to sue, and shall
sessed by individuals or partnerships.
be subject to be sued, in all courts, in like cases as natural persons.
Sec. 34. The Legislature shall have no power to pass any act granting any charter for banking
purposes; but associations may be formed, under general laws, for the deposite of gold and silver,
but iio such association shall make, issue, or put in circulation, any bill, check, ticket, certificate,
promissory note, or other paper, or the paper of any bank, to circulate as money.
Sec. 35. The Legislature of this State shall prohibit, by law, any person or persons, association,
company, or corporation, from exercising the privileges of banking, or creating paper to circulate
as money.

Sec. 30.

more

counties,

it

a congressional,

senatorial,

shall not be separated

"

vn
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Sec. 36. Each stockholder of a corporation, or joint-stock association, shall be individually and
personally liable for his proportion of all its debts and liabilities.
Sec. 37. It shall be the duty of the Legislature to provide for the organization of cities and incorporated villages, and to restrict their power of taxation, assessment, borrovi^ing money, contracting debts, and loaning their credit, so as to prevent abuses in assessments and in contracting debts

by such municipal corporations.
Sec. 38. In all elections by the Legislature, the members thereof
votes shall be entered on the journal.

ARTICLE

shall vote viva voce,

and the

V.

Executive Department,
executive power of this State shall be vested in a Chief Magistrate, who
Governor of the State of California.
Sec. 2. The Governor shall be elected by the qualified electors, at the time and places of voting
for members of Assembly, and shall hold his office two years from the time of his installation, and
Sec.

1.

The supreme

shall be styled the

until his successor shall be qualified.

Sec. 3. No person shall be eligible to the office of Governor, (except at the first election) who
has not been a citizen of the United States and a resident of this State two years next preceding
the election, and attained the age of twenty-five years at the time of said election.
Sec. 4. The returns of every election for Governor shall be sealed up and transmitted to the
seat of government, directed to the speaker of the Assembly, who shall, during the first week of
the session, open and pubHsh them in presence of both houses of the Legislature. The person having the highest number of votes shall be Governor; but in case any two or more have an equal and
the highest number of votes, the Legislature shall, by joint vote of both houses, choose one of said
persons, so having an equal and the highest number of votes, for Governor.
Sec. 5. The Governor shall be commander-in-chief of the militia, the army and navy of this
State.

He

executive business with the officers of Government, civil and miliin writing from the officers of the executive department, upon
any subject relating to the duties of their respective offices.
Sec. 7. He shall see that the laws are faithfully executed.
Sec. 8. When any office shall, from any cause become vacant, and no mode is provided by the
Constitution and laws for filling such vacancy, the Governor shall have power to fill such vacancy
by granting a commission, which shall expire at the end of the next session of the Legislature, or
at the next election by the people.
Sec. 9. He may, on extraordinary occasions, convene the Legislature by proclamation, and shall
state to both houses, when assembled, the purpose for which they shall have been convened.
Sec. 10. He shall communicate by message to the Legislature, at every session, the condition of
the State, and recommend such matters as he shall deem expedient.
Sec. 11. In case of a disagreement between the two houses, with respect to the time of adjournment, the Governor shall have power to adjourn the Legislature to such time as he may think
proper; provided, it be not beyond the time fixed for the meeting of the next Legislature.
Sec. 12. No person shall, while holding any office under the United States, or this State, exercise the office of Governor, except as hereinafter expressly provided.
Sec. 6.

tary,

shall transact

all

and may require information

The Governor

have the power to grant reprieves and pardons after conviction,
and cases of impeachment, upon such conditions, and with such
Testrictions and limitations, as he may think proper, subject to such regulations as may be provided
by law relative to the manner of applying for pardons.
Upon conviction for treason he shall
have the power to suspend the execution of the sentence until the case shall be reported to the
Sec. 13.

shall

for all offences except treason

Legislature at its next meeting, when the Legislature shall' either pardon, direct the execution of
He shall communicate to the Legislature, at the beginthe sentence, or grant a further reprieve.
ning of every session, every case of reprieve or pardon granted, stating the name of the convict,
the crime of which he was convicted, the sentence, and its date, and the date of the pardon or repiieve.

There shall be a seal of this State, which shall be kept by the Governor, and used by
and shall be called *' The great seal of the State of California."
Sec. 15. All grants and commissions shall be in the name and by the authority of the people of
the State of California, sealed with the great seal of the State, signed by the Governor and countersigned by the Secretary of State.
Sec. 16. A Lieutenant Governor shall be elected at the same time and places, and in the same
manner as the Governor; and his term of office, and his qualifications of elegibility shall also be
Sec. 14.

him

officially,

He shall be President of the Senate, but shall only have a casting vote therein. If,
during a vacancy of the office of Governor, the Lieutenant Governor shall be impeached, displaced, resign, die or become incapable of performing the duties of his office, or be absent from the
State, the President of the Senate shall act as Governor, until the vacancy be filled, or the disabili-

the same.

ty shall cease.

vin
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impeachment of the Governor, or his removal from office, death, inadischarge the powers and duties of the said office, resignation, or absence from the State,
the powers and duties of the office shall devolve upon the Lieutenant Governor for the residue of*
But when the Governor shall, with the consent of the
the term, or until the disability shall cease.
Legislature, be out of the State in time of war, at the head of any military force thereof, he shall
Sec. 17. In case of the

bility to

continue commander-in-chief of the military force of the State.
Sec. 18. A Secretary of State, a Comptroller, a Treasurer, an Attorney General, and Surveyor
General, shall be chosen in the manner provided in this Constitution; and the term of office, and
elegibility of each shall be the same as are prescribed for the Governor and Lieutenant Governor.
Sec. 19. The Secretary of State shall be appointed by the Governor, by and with the advice and
consent of the Senate.
He shall keep a fair record of the official acts of the legislative and executive departments of the Government, and shall, when required, lay the same, and all matters relative thereto, before either branch of the Legislature; and shall perform such other duties as shall
be assigned him by law.
Sec. 20. The Comptroller, Treasurer, Attorney General, and Surveyor General, shall be chosen by joint vote of the two houses of the Legislature, at their first session under this Constitution,
and thereafter shall be elected at the same time and places, and in the same manner as the Governor
and Lieutenant Governor.
Sec. 21. The Governor, Lieutenant Governor, Secretary of State, Comptroller, Treasurer, Attorney General, and Surveyor General, shall each at stated times during their continuance in office,
receive for their services a compensation, which shall not be increased or diminished during the
term for which they shall have been elected; but neither of these officers shall receive for his own
use any fees for the performance of his official duties.

ARTICLE VL
Judicial Department.
Sec.
in

1.

cipal

and other

Sec. 2.

of

The

judicial

County Courts, and

whom
Sec. 3.

The

this State shall be vested in a

may

The

Supreme Court,

Legislature
necessary.

may

in District Courts,

also establish

such muni-

be deemed
Supreme Court shall consist of a Chief Justice and two Associate Justices, any two
inferior courts as

quorum.
Supreme Court shall be elected at the general election, by the
of the State, and shall hold their office for the term of six years from the first day

shall constitute a

The

Justices of the

qualified electors

•

power of

in Justices of the Peace.

of January next after their election; provided that the Legislature shall, at its first meeting, elect
a Chief Justice and two Associate Justices of the Supreme Court, by joint vote of both houses,
and so classify them that one shall go out of otHce every two years. After the first election the
senior Justice in commission shall be the Chief Justice.
Sec. 4. The Supreme Court shall have appellate jurisdiction in all cases when the matter in dispute exceeds two hundred dollars, when the legality of any tax, toll, or impost or municipal fine
And the
is in question, and in all criminal cases amounting to felony or questions of law alone.
said Court, and each of the Justices thereof, as well as all district and county judges, shall have
power to issue writs of habeas corpus at the instance of any person held in actual custody. They
shall also have power to issue all other writs and process necessary to the exercise of their appellate jurisdiction, and shall be conservators of the peace throughout the State.
Sec b.- The State shall be divided by the first Legislature into a convenient number of districts
subject to such alteration from time to time as the public good may require, for each of which a
district judge shall be appointed by the joint vote of the Legislature, at its first meeting, who shall
hold his office for two years from the first day of January next ajFter his election; after which, said
judges shall be elected by the qualified electors of their respective districts, at the general election,
and shall hold their office for the term of six years.

The

Courts shall have original jurisdiction, in law and equity, in all civil cases
two hundred dollars, exclusive of interest. In all criminal
cases not otherwise provided for, and in all issues of fact joined in the probate courts, their jurisdiction shall be unlimited.
Sec. 7. The Legislature shall provide for the election, by the people, of a Clerk of the Supreme
Court, and County Clerks, District Attorneys, Sheriffs, Coroners, and other necessary officers;
and shall fix by law their duties and compensation.
County Clerks shall be, ex officio, clerks of
the District Courts in and for their respective counties.
Sec. 8. There shall be elected in each of the organized counties of this State, one County Judge,
who shall hold his office for four years. He shall hold the County Court, and perform the duties
of Surrogate, or Probate Judge.
The County Judge, with two Justices of the Peace, to be designated according to law, shall hold courts of sessions, with such criminal jurisdiction as the Legislature shall prescribe, and he shall perform such other duties as shall be required by law.
Sec. 9. The County Courts shall have such jurisdiction, in cases arising- injustices Courts,, and
in special cases, as the Legislature may prescribe, but shall have no original civil jurisdiction, except in such special cases.
Sec. 6.

District

where the amount

in dispute exceeds

IX
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Sec. 10.

The

times and places of holding the terms of the

Supreme Court, and

the general aad

special terms of the District Courts within the several districts, shall be provided for

Sec. 11.

No

judicial officer, except a Justice of the Peace, shall receive, to his

by law.

own

use,

any

fees or perquisites of office.

Sec. 12.

The Legislature shall
it may deem

judicial decisions as

provide for the speedy publication of all statute laws, and of such
expedient; and all laws and judicial decisions shall be free for pub-

by any person.
Sec. 13. Tribunals for conciliation may be established, with such powers and duties as may be
prescribed by law; but such tribunals shall have no power to render judgment to be obligatory on
the parties, except they voluntarily submit their matters in diiference, and agree to abide the judglication

ment, or assent thereto in the presence of such tribunal, in such cases as shall be prescribed by law.
Sec 14. The Legislature shall determine the number of Justices of the Peace, to be elected in
each county, city, town, and incorporated village of the State, and fix by law their powers, duties,
and responsibilities. It shall also determine in what cases appeals may be made from Justices'
Courts to the County Court.
Sec. 15. The Justices of the Supreme Court, and Judges of the District Court, shall severally,
at stated times during their continuance in office, receive for their services a compensation, to be
paid out of the treasury, which shall not be increased or diminished during the term for which
they shall have been elected.
The county Judges shall also severally, at stated times, receive for
their services a compensation to be paid out of the county treasury of their respective counties,
which shall not be increased or diminished during the term for which they shall have been elected.
Sec. 16.
The Justices of the Supreme Court and District Judges shall be ineligible to any other office, during the term for which they shall have been elected.
Sec. 17.
Judges shall not charge juries with respect to matters of fact, but may state the testimony and declare the law.
Sec. 18.
The style of all process shall be "The People of the State of California ;" all the
prosecutions shall be conducted in the name and by the authority of the same.

ARTICLE VIL
Militia,
Sec. 1.
The Legislature shall provide by law for organising and disciplining the militia, in
such manner as they shall deem expedient, not incompatible with the Constitution and laws of the
United States.
Sec. 2.
Officers of the militia shall be elected, or appointed, in such a manner as the Legislature shall from time to time direct, and shall be commissioned by the governor.
Sec. 3.
The governor shall have power to call forth the militia, to execute the laws of the
State, to suppress insurrections, and repel invasions.

ARTICLE Vm.
State Debts.

The

Legislature shall not in

any manner create any debt or debts, Hability or liabilities, which
with any previous debts or liabilities, exceed the sum of three hun-

shall singly, or in the aggregate,

dred thousand dollars, except in case of war, to repel invasion or suppress insurrection, unless the

same shall be authorised by some law for some single object or work, to be distinctly specified therein, which law shall provide ways and means, exclusive of loans, for the payment of the interest of
such debt or liabilily, as it falls due, and also pay and discharge the principal of such debt or liability within twenty years from the time of the contracting thereof, and shall be irrepealable until the
principal and interest thereon shall be paid and discharged but no such law shall take effect until,
at a general election, it shall have been submitted to the people, and have received a majority of all
;

the votes cast for and against

it

at

such election

;

and

all

money

raised

by authority of such law,

payment of the debt thereby

shall be applied only to the specific object therein

stated,

and such law shall be published in
be published therein, throughout the State,

one newspaper in each judicial district, if one
months next preceding the election at which

created
it is

;

at least

or to the

for three

submitted to the people.

ARTICLE

IX.

Education

^

Sec. 1
The Legislature shall provide for the election, by the people, of a superintendent of
public instruction, who shaU hold his office for three years, and whose duties shall be prescribed
by law, and who shall receive such compensation as the Legislature may direct.
.
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The Legislature shall encourage, by all suitable means, the promotion of intellectual,
The proceeds of all land that may be granted by
moral and agricultural improvement.
the United States to this State for the support of schools, which may be sold or disposed of, and the
five hundred thousand acres of land granted to the new States, under an act of Congress distributing the proceeds of the public lands among the several States of the Union, approved A. D. 1841;
and all estates of deceased persons who may have died without leaving a will, or heir, and also
such per cent, as may be granted by Congress on the sale of lands in this State, shall be and remain a perpetual fund, the interest of which, together with all the rents of the unsold lands, and
such other means as the Legislature may provide, shall be inviolably appropriated to the support of
common schools throughout the State.
Sec 3. The Legislature shall provide for a system of common schools, by which a school shall
be kept up and supported in each district at least three months in every year, and any school neglecting to keep and support such a school, may be deprived of its proportion of the interest of the
public fund during such neglect.
Sec. 4.
The Legislature shall take measures for the protection, improvement, or other disposition of such lands as have been, or may hereafter be reserved or granted by the United States, or
any person or persons to the State for the use of a University
and the funds accruing from the
rents or sale of such lands, or from any other source for the purpose aforesaid, shall be and remain
a permanent fund, the interest of which shall be applied to the support of said University, with such
branches as the public convenience may demand, for the promotion of literature, the arts and sciences,
as may be authorised by the terms of such grant. And it shall be the duty of the Legislature, as soon
as may be, to provide effectual means for the improvement and permanent security of the funds of
Sec. 2.

scientific,

;

said University.

ARTICLE

X.

Mode of Amending and Revising

the Constitution.

Sec. 1.
Any amendment, or amendments to this Constitution, may be proposed in the Senate
or Assembly
and if the same shall be agreed to by a majority of the members elected to each of
the two houses, such proposed amendment or amendments, shall be entered on their journals, with
the yeas and nays taken thereon, and referred to the Legislature then next to be chosen, and shall
;

be published for three months next preceding the time of making such choice.
And if, in the Legislature next chosen as aforesaid, such proposed amendment or amendments, shall be agreed to by
a majority of all the members elected to each house, then it shall be the duty of the Legislature to
submit such proposed amendment or amendments to the people, in such manner, and at such time
as the Legislature shall prescribe ; and if the people shall approve and ratify such amendment or
amendments, by a majority of the electors qualified to vote for members of the Legislature, voting thereon, such amendment or amendments, shall become part of the Constitution.
Sec. 2.
And if, at any time two-thirds of the Senate and Assembly shall think it necessary
to revise and change this entire Constitution, they shall recommend to the electors, at the next
election tor members of the Legislature, to vote for or against the convention and if it shall appear
that a majority of the electors voting at such election have voted in favor of calUng a convention,
the Legislature shall, at its next session, provide by law for calling a convention, to be holden within six months after the passage of such law
and such convention shall consist of a number of
members not less than that of both branches of the Legislature.
;

;

ARTICLE

XI.

Miscellaneous Provisions.
Sec. 1.
The first session of the Legislature shall be held at the Pueblo de San Jose ; which
place shall be the permanent seat of government, until removed by law
Provided, however, that
that two-thirds of all the members elected to each house of the Legislature shall concur in the passage of such law.
Sec. 2. Any citizen of this State who shall, after the adoption of this Constitution, fight a duel with
deadly weapons, or send, or accept a challenge to fight a duel with deadly weapons, either within
this State or out of it; or who shall act as second, or knowingly aid or assist in any manner those
:

thus offending, shall not be allowed

under

to

hold any office of

profit,

or to enjoy the right of suffrage

this Constitution.

of the Legislature, and all oflScers, executive and judicial, except such inbe by law exempted, shall, before they enter on the duties of their respective offices, take and subscribe the following oath or affirmation
** I
do solemnly swear (or affirm, as the case maybe,) that I will support the Constitution of the United States, and the Constitution of the State of California, and that I will faithfully discharge the duties of the office of
, according to the best of my ability."
And no other oath, declaration, or test, shall be required as a qualification for any office or
Sec.

3.

Members

ferior officers as

may

:

public trust.
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Sec 4. The Legislature shall establish a system of county and town governments, which shall
be as nearly uniform as practicable, throughout the State.
Sec. 5. The Ijegislature shall have power to provide for the election of a board of supervisors in
each county; and these supervisors shall jointly and individually perform such duties as may be
prescribed by law.
Sec. 6. All officers whose election or appointment is not provided for by this Constitution, and
all officers whose offices may hereafter be created by law, shall be elected by the people, or appointed as the Legislature may direct.
Sec. 7. When the duration of any office is not provided for by this Constitution, it may be declared by law, and if not so declared, such office shall be held during the pleasure of the authority
making the appointment; nor shall the duration of any office not fixed by this Constitution ever
exceed four years.
Sec. 8. The fiscal year shall commence on the 1st day of July.
Sec. 9. Each county, town, city, and incorporated village, shall make provision for the support
of its own officers, subject to such restrictions and regulations as the Legislature may prescribe.
Sec. 10. The credit of the State shall not, in any manner, be given or loaned to or in aid of
any individual, association, or corporation ; nor shall the State directly or indirectly become a
stockholder in any association or corporation.
See. 1 1. Suits may be brought against the State in such manner,, and in such courts, as shall
be directed by law.
Sec. 12. No contract of marriage, if otherwise duly made, shall be invalidated for want of
conformity to the requirements of any religious sect.
Sec. 13. Taxation shall be equal and uniform throughout the State.
All property in this State
shall be taxed in proportion to its value, to be ascertained as directed by law
but assessors and
collectors of town, county, and State taxes, shall be elected by the qualified electors of the district,
county, or town, in which the property taxed for State, county, or town purposes is situated.
Sec. 14.
All property, both real and personal, of the wife, owned or claimed by marriage, and
that acquired afterwards by gift, devise, or descent, shall be her separate property ; and laws shall
be passed more clearly defining the rights of the wife, in relation as well to her separate property,
:

as to that held in

common

with her husband

.

Laws

shall also be passed providing for the

regis-

tration of the wife's separate property.

Sec. 15.

The

Legislature shall protect by law, from forced sale, a certain portion of the
all heads of families.

home-

stead and other property of

No perpetuities shall be allowed, except for eleemosynary purposes.
Every person shall be disqualified from holding any office of profit in this State, who
have been convicted of having given> or offered a bribe, to procure his election or appoint-

Sec.

16.

Sec.

17.

shall

ment.
Sec.

18.

Laws
who

suffrage, those

shall be

made

to

exclude from

office,

serving on juries, and from the right of
high crimes.

shall hereafter be convicted of bribery, perjury, forgery, or other

The

privilege of free suffrage shall be supported by laws regulating elections, and prohibiting, under adequate penalties, all undue influence thereon from power, bribery, tnmult, or other improper
practice.

Absence from this State on business of the State, or of the United States, shall not
question of residence of any person.
Sec. 20.
plurality of the votes given at an election shall constitute a choice, where not otherwise directed in this Constitution.
Sec. 21.
All laws, decrees, regulations, and provisions, which from their nature require pubSec.

19.

aftect the

A

lication, shall

be published in English and Spanish.

ARTICLE XIL
Boundary.
The Boundary of the State of California
Commencing at the point of intersection

shall be as follows

:

of 42d degree of north latitude with the 120th degree
of longitude west from Greenwich, and running south on the line of said 120th degree of west longitude until it intersects the 39th degree of north latitude ; thence running in a straight line in a
south easterly direction to the River Colorado, at a point where it intersects the 35th degree of
north latitude ; thence down the middle of the chajinel of said river, to the boundary line between
the United States and Mexico, as estabUshed by the Treaty of May 30th, 1848 ; thence running
west and along said boundary line to the Pacific Ocean, and extending therein three EngUsh miles ;
thence running in a northwesterly direction, and following the direction of the Pacific Coast to the
42d degree of north latitude, thence ©n the line of said 42d degree of north latitude to the place of
beginning.
Also all the islands, harbors, and bays, along and adjacent to the Pacific Coast.
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SCHEDULE.
Sec.
porate,

1.

and

All rights, prosecutions, claims and contracts, as well of individuals as of bodies corlaws in force at the time of the adoption of this Constitution, and not inconsistent

all

therewith, until altered or repealed by the Legislature, shall continue as if the

adopted.

same had not been
'

The

Legislature shall provide for the removal of all causes which may be pending when
this Constitution goes into effect, to courts created by the same.
In order that no inconvenience may result to the public service, from the taking effect
Sec. 3.
of this Constitution, no office shall be superceded thereby, nor the laws relative to the duties of the
several officers be changed, until the entering into office of the new officers to be appointed under
this Constitution.
The provisions of this Constitution corncerning the term of residence necessary to enSec. 4.
able persons to hold certain offices therein mentioned, shall not be held to apply to officers chosen
by the people at the first election, or by the Legislature at its fir.=;t session.
Every citizen of California, declared a legal voter by this Constitution, and every citiSec. .5.
zen of the United States, a resident of this State on the day of election, shall be entitled to vote at
the firstgeneral election under this Constitution, and on the question of the adoption thereof.
Sec. 6,
This Constitution shall be submitted to the people, for their ratification or rejection,
at the general election to be held on Tuesday, the thirteenth day of November next.
The Executive of the existing Government of California is hereby requested to issue a proclamation to the
people, directing the Prefects of the several districts, or in case of vacancy, the Sab-Prefects, or senior Judge of first Instance, to cause such election to be held, the day aforesaid, in the respective
districts.
The election shall be conducted in the manner which was prescribed for the election of
Delegates to this Convention, except that the Prefect, Sub-Prefect, or senior Judge of first Instance
ordering such election in each district, shall have power to designate any additional number of
places for opening the polls, and that, in every place of holding the election, a regular poll-list
shall be kept by the judges and inspectors of election.
It shall also be the duty of these judges and
inspectors of election, on the day aforesaid, to receive the votes of the electors qualified to vote at
such election.
Each voter shall express his opinion, by depositing in the ballot-box a ticket,
whereon shall be written, or printed '* For the Constitution," or "Against the Constitution," or
some such words as will distinctly convey the intention of the voter. These Judges and Inspectors shall also receive the votes for the several officers to be voted for at the said election as herein
Sec. 2.

At the close of the election, the judges and Inspectors shall carefully count each ballot,
provided.
and forthwith make duplicate returns thereof to the Prefect, Sub- Prefect, or senior Judge of first Instance, as the case may be, of their respective districts
and said Prefect, Sub-Prefect, or senior
Judge of first Instance shall trsnsmit one of the same, by the most safe and rapid conveyance, to the
Secretary of State.
Upon the receipt of said returns, or on the tenth day of December next, if the
returns be not sooner received, it shall be the duty of a board of canvassers, to consist of the Secretary of State, one of the Judges of the Superior Court, the Prefect, Judge of first Instance, and an
Alcalde of the District of Monterey, or any three of the aforementioned officers, in the presence of
all who shall choose to attend, to compare the votes given at said election, and to immediately pubAnd the Executive
lish an abstract of the same in one or more of the newspapers of California,
will also immediately after ascertaining that the Constitution has been ratified by the people, make
proclation of the fact and thenceforth this Constitution shall be ordained and established as the
Constitution of California.
Sec. 7.
If this Constitution shall be ratified by the people of California, the Executive of the
existing government is hereby requested immediately after ,the same shall be ascertained, in the
;

;

manner herein

directed, to cause a fair

States, in order that

Sec.

At

8.

he may lay

it

copy thereof

to be

forwarded to the President of the United

before the Congress of the United States.

the general election aforesaid, viz

elected a Governor, Lieutenant-Governor,

:

the thirteenth day of November next, there shall be
Legislature, and also two Members of

members of the

Congress.
Sec. 9.
If this Constitution shall be ratified by the People of California, the Legislature shall
assemble at the seat of government on the fifteenth day of December next, and in order to complete the organization of that body, the Senate shall elect a President pro tempore, until the Lieutenant-Governor shall be installed into office.
Sec. 10.
On the organization of the Legislature, it shall be the duty of the Secretary of State,
to lay before each house, a copy of the abstract made by the board of canvassers, and if called for,
the original returns of election, in order that each house may judge of the correctness of the report
of said board of canvassers.
The Legislature, at its first session, shall elect such officers as may be ordereded by
Sec. 1 1
this Constitution, to be elected by that body, and within four days after it organization, proceed to
elect two Senators to the Congress of the United States.
But no law passed by this Legislature
shall take efTect until signed by the Governor after his installation into office.
Sec. 12.
The Senators and Representatives to the Congress of the United States, elected by
the Legislature and People of California, as herein directed, shall be furnished with certified copies
.
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XIII

when ratified, which they shall lay before the Congress
name of the People of California, the admission of the State

of this Constitution,
requesting, in the

of the United States,
of California into the

American Union.
Sec.
office

1

All officers of this State, other than members of the Legislature, shall be installed into
day of December next, or as soon thereafter as practicable.
Until the Legislature shall divide the State into counties, and senatorial and assembly

3.

on the

Sec.

fifteenth

14.

by this Constitution, the following shall be the apportionment of the two houthe districts of San Diego and Los Angelos, shall jointly elect two
senators ; the districts of Santa Barbara and San Luis Obispo, shall jointly elect one senator ; the
district ot Monterey, one senator
the district of San Jose, one senator ; the district of San Francisco, two senators
the district of Sonoma, one senator ; the district of Sacramento, four senators ; and
And the district of San Diego shall elect one
the district of San Joaquin, four senators.
member of assembly ; the district of Los Angelos, two members of assembly ; the district of Santa
Barbara, two members of assembly ; the district of San Luis Obispo, one member of assembly ; the
district of Monterey, two members of assembly ; the district of San Jose, three members of assemthe district of Sonoma, two members
bly ; the district of San Francisco, five members of assembly
of assembly the district of Sacramento, nine members of assembly and the district of San Joaqum
nine members of assembly.
Until the Legislature shall otherwise direct, in accordance with the provisions of this
Sec. 15.
Constitution, the salary of the Governor shall be ten thousand dollars per annum ; and the salary
of the Lieutenant-Governor shall be double the pay of a State senator ;''and the pay of members of
the Legislature shall be sixteen dollars per diem, while in attendance, and sixteen dollars for'every
twenty miles travel by the usual route from their residences, to the place of holding the session of the
Legislature, and in returning therefrom.
And the Legislature shall fix the salaries of all officers,
other than those elected by the peojtle, at the first election.
The limitation of the powers of the Legislature, contained in article 8th of this ConSec. 16.
stitution, shall not extend to the first Legislature elected under the same, which is hereby authorised to negotiate lor such amount as may be necessary to pay the expenses of the State Government.
districts, as directed

ses of the Legislature, viz:

;

5

;

;

5

•

R.
President of the Convention,

Wm.

SEMPLE,

and Delegate from

G. Marct, Secretary.
J.

AuAivr,

C. T. BOTTS,
E. Brown,
J.
J.

A. Carrillo,

M. COVAHRUBIAS,

E. O. Crosby,
P. De la Guerra,
L. Dent,

M. DOMINGUEZ,
K. H. DlMMICK,
A.

J.

S.

C. Foster,

EtLis,

E. Gilbert,

W. M. GwiN,
H. W. Halleck,
Julian Hanks,
L. W, Hastings,
Henrt Hill,

B.

Lippincott,

S.

M. M. McCarver,
John McDoural,
B. F. Moore,
Mtron Norton,
P. Ord,
Miguel Pedrohena,
A. M. Pico,
R. M. Price,

Hugo

Reid,

Jacinto Rodriguez,
Pedro Sansevaine,
W. E. Shannon,

W.

Sherwood,
Sntder,
A. Stearns,
W. M. Steuart,
J. A. Sutter,
J.

S.

R.

J.

Hobson,

Henrt

J.

McH. HoLLINSWOKTH,

S.

L.

a. Tefft,

Vebmdle,

J.

D. HoppE,

M. G. Vallejo,

J.

M. Jones,

J.

T. O. Larkin,
Francis J. Lippitt,

Walker,

O. M.

Wozencraft.

Benicia.

:
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MEMORIAL,
To

the

Honorable the Senate and House of Representatives of the United
States of America in Congress assembled

The undersigned, Senators and Representatives elect from the State of California, have the honor,
in pursuance of a requirement in the Constitution recently adopted by her people for her government as a State, to lay before your honorable bodies certified copies of said Constitution, together
with their credentials, and to request "in the name of the people of California, the admission of
the State of California into the

American Union."

In performing this duty, the undersigned deem it but just to state that they have learned with
astonishment and sincere regret, since their arrival in the City of Washington, of the existence of
an organized, respectable, and talented opposition to the admission of the new State which they
have the distinguished honor to represent. This opposition is so unexpected, so important in numbers and ability, and so decided in its sectional character, that they feel they should do injustice to
their constituents, to the cause of good government, and to the progressive advance of freedom
and civilization, did they not at least attempt an answer to the many arguments urged against the
admission of California.
The undersigned, therefore, fully aware that much ignorance, misapprehension, and misconception exists in the public mind of the Atlantic States relative to their country, its citizens, and the
proceedings by wnich a State Government has been recently formed there, and deeply sorrowful
that false charges should have been made against the character, intelligence, and virtue of their constituents, have deemed it obligatory upon them, in presenting in a formal manner the request of
the State of California for admission into the American Union, that they should, by a narration of
facts, at once and forever silence those who have disregarded the obligations of courtesy and all the
rules of justice, by ungenerous insinuations, unfair deductions, false premises, and unwarranted
conclusions.
They believe that in so doing they will carry out the wishes of those who have commissioned them, and contribute to the true history of this important political era; while they ardently desire and hope that they may thereby be enabled to exert a happy influence in allaying that
intense excitement which now menaces the perpetuity of the Republic, and all the dearest hopes
of freedom.
In pursuance of this determination, the undersigned have thought it proper to present, as briefly
as possible, an outline of the history of the country, from its conquest by the American forces to
the adoption of her present Constitution and the erection of a State Government.
In order to do
this satisfactorily, it is not believed to be necessary to dwell at length upon the details of the early
history, but simply to state that the first emigration of Americans into California in any considerable numbers, occurred during the summer and fall of the year 1845.
This emigration, which is
believed not to have exceeded 500 persons, constituted the basis from which sprung the train of
causes which led to the ultimate subjugation of the country.
The particulars of those events are
presumed to be familiar to the members of each of your honorable bodies, and generally understood
by the public at large, and the undersigned therefore pass over the history of the revolutionary and
mihtary operations which resulted in the establishment of Col. Richard B. Mason as the military,
and ex officio civil. Governor of the Department of Upper California, on the 31st day of May, 1847.
At that time the American forces held possession of the whole of what was then denominated
Upper California, and were posted at different points, in small detachments, from Sutter's Fort in
the north to the town of San Diego in the south.
The Pacific squadron of the Navy of the United States, under the command of Commodore Shubrick, was then upon the coast, and its vessels
were at anchor in the different harbors of the country. The country was quiet, and the population orderly, industrious, intelligent, and enterprising.
From the time that the united forces of
American emigrant volunteers under Col. Fremont, and the United States naval forces under Commodore Sloat had raised the American standard throughout the country, the supreme authorities
had collected in all the ports of California a revenue from imports.
This, with other slight cases
of individual severity and infringement by the military and naval commandants during the war,
upon what was regarded by the American emigrants as the inherent rights of the citizen, together
with a natural jealousy of military rule, which is believed to be a national characteristic, could not
fail to make the military authority, which had now devolved upon Col. Mason, a source of suspicion, disagreement, and discontent.
This was more particularly the case in regard to the American
inhabitants, who had now become quite numerous by continued arrivals of emigrants, both by sea
and land; but the feeling was also participated in, to a great extent, by the native citizens of the
country, who were further influenced by the chagrin, hatred, and uncertainty which is sure to fill
the breasts of a subjugated but courageous people.
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Even at this early day the subject of the establishment of a Civil Territorial Government had
found advocates; but as the war was not yet ended, and as the country could not be regarded in
any other light than that of a military conquest, and as such, subject to the government of the
military power, and as the majority of the people felt that self-reliance which convinced them there
was little danger of any serious attempt at usurpation on the part of the military authority, the
matter was not seriously pressed, though generally approved. Nevertheless, it was becoming daily
more and more a pervading sentiment, that the civil government, as then organized under the almost obsolete laws of Mexico, was totally inadequate to the changed circumstances of the country;
and, as the undersigned believe, none were more fully convinced of that fact, than the executive
officers ot" that Government.
This sentiment finally became general; and the errors and difficulties that every day occurred, from the ignorance of Mexican law, or its inapplicability, induced the
Governor to make a compilation and translation of all such Mexican regulations as could be found
in the archives of the State Department at Monterey, with such additions as were thought advisable
and necessary. These were printed in both the English and Spanish languages; but, unfortunately
for the country, they were not quite ready for publication at the time news of peace reached California, and the Governor, therefore, never proclaimed' nor issued them.
In the month of October, 1847, the Military Contribution Tariff, promulgated by the then President of the United States, was established in the ports of California.
The custom-houses, which
theretofore had remained in the hands of citizens who accounted to the Military Governor, or the
Commodore of the Pacific Squadron, were now filled by army or navy officers. This tariff was
justly but rigorously enforced; and, though its provisions bore so oppressively upon the country as
to add slightly to the causes and feeling of discontent, no opposition was manifested.
Indeed, during this whole time, although the evils and difficulties under which the country suffered were manifold, we believe no single instance can be found of unlawful or riotous resistance to the constituted
authorities.

But the desire for a more congenial government went on steadily increasing in that portion
of the country lying around and north of the district of San Francisco.
To this feeling the
arrival of the overland emigration in the fall of 1847 greatly contributed.
In the meantime,
the original citizens of California had become in a measure satisfied with their position, and
as the conduct of the American officers and citizens was of a courteous and upright character,
they gradually became assured that there rights, property, and happiness were not likely to be
destroyed by the conquerors.
Still, a degree of solicitude and suspicion preyed upon the public
mind.
An uncertahity seemed to pervade the whole country, exercising a chilling and depressing
effect upon its agricultural, commerce, mechanic arts, and general business relations.
The military government had continued the collection of duties under the military contribution tariff, and
as a parsimonious policy of expenditure was maintained, the whole circulating medium of the country was gradua'ly locked up in the military chest.
This exerted a paralyzing effect on the industrial
and business pursuits of the whole community, and gave rise to complaints that the military power
was taxing the people without allowing them a voice in the matter, and that at the same time they
failed to give to the country a government in consonance with its wishes or commensurate to its
wants ; in other words, that after taxing the inhabitants of the country in contravention of all right,
they committed the greater injustice of refusing or neglecting to expend the money so obtained in
such a manner as would provide a government that would give protection to the citizen and securiCalifornia, however, went on steadily increasing in population, wealth, industy to his property.
try and commercial and political importance.
Such was the condition of CaUfornia in April, 1848. In that month was made the extraordina-

The towns were
ry discovery of the gold mines, and instantly the whole territory was in a blaze.
deserted by their male population, and a complete cessation of the whole industrial pursuits of the
country was the consequence.
Commerce, agriculture, mechanical pursuits, professions all
were abandoned for the purpose of gathering the glittering treasures which lay buried in the
The productive industry of the country
ravines, the gorges, and the rivers of the Sierra Nevada.
was annihilated in a day. In some instances the moral perceptions were blunted, and men left
The desire for gold was not regulated
their families unprovided, and soldiers deserted their colors.
by any of the ordinary processes of reasoning, and such was the disastrous effect of the discovery of
the precious ore
the social, business, and political interests of the country, that the hish hopes
which the far- seeing and patriotic had entertained of the future progress and greatness of California,
were dashed at once to the ground.
pall seemed to settle upon the country ; and even the bewildered miners wondered as the result.
But the peculiar energy and the utilitarian predisposition of the American character could not
Commerce
long be diverted from its natural and accustomed channels, even by the glitter of gold.
slowly revived', and mechanical and professional pursuits began to assume their wonted importance,
as the novelty of gold digging was dispelled by a correct understanding of the difficult and laborious nature of the pursuit.
'J'he large emigration which was now pouring into the country from
Oregon, Mexico, and the Sandwich Islands, though it added to the number of miners, contributed

—
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A

to the necessities

which had made a diversion

more healthy and

staid condition of public opinion

in favor of the sober pursuits of

and business ensued.

everyday

life,

and a

*
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At about this time (on the 7th of August, 1848) the news of peace between the republics of the
United States and Mexico reached the country, and was communicated to the people in a pioclaThis proclamation, after reciting so much of the treaty as applied to
mation by Governor Mason.
California, stated that the existing laws would remain in force, and the existing officers would administer them as heretofore and it did not fail to express the confident hope that the Congress of the
United States, which was in session at the time of the ratification of the treaty, had already organGovernor Maised a Territorial Government, which might be expected to arrive at any moment.
son then abolished, in pursuance with treaty stipulations, the military contribution tariff; but not
deeming it advisable to abandon the collection of revenue entirely, and yet having no authority ei-ther in executive orders, law, or precedent, he declared the revenue laws of the United States in
force throughout the Territory, appointed civilians to the post of collector, and received the duties
into the military treasury of the department, under the distinctive appellation of the *' civil fund of
;

California."

There were those in the country at this time, and they were not few in numbers, who believed
it was the duty of Governor Mason, immediately after the reception of the news of peace, to
have called upon the people to elect delegates to a Territorial Convention for the purpose of forming a Civil Provisional Territorial Governnunt for California and that it was his duty, so soon as
such form of government was ratified by the people of the Territory, to have delivered up to the
appointed agent the powers he possessed as Civil Governor, and left to such appointee of the people
that

;

It may be imagined then,
the entire discharge of the duties appertaining to a civil Executive.
that when, instead of doing this, the existing order of things was preserved and the United States
revenue laws enforced, that great dissatisfaction ensued. To add to the general discontent, the daily
arrival of large importations created so great a demand for coin with which to meet the custom
house charges, that gold dust was depreciated so much in value as to be sold as low as seven dollars
per ounce, at one time and finally such became the utter barrenness of the San Francisco money
;

market, that the collector at that port was authorised to receive gold dust on deposit as collateral security for duties, at the rate of ten dollars per ounce.
Other difficulties of a perplexing and serious character grew out of this sudden substitution of a new revenue system, by which foreign ves-sels were denied the privileges which they would have had under the military contribution tariff.
But, suffice it to say, that again the public mind was disturbed and excited by taxation without
representation, and by that falsely economical policy which continued to take money from the people without law, and yet would not appropriate the funds so obtained to the purpose of securing

them a good government.
But the unsettled and unstable

order of things which had ensued upon the discovery of the gold
and the dissatisfaction and discontent of the people, though quite general, failed,
The fact that four-fifths of the male pofor this reason, to assume an organized or imposing form.
pulation of the country were eagerly engaged in the mines, greatly contributed to this result, and
the almost universal belief that the United States Congress had before its adjournment passed a
law establishing a Territorial Government, satisfied the public mind that no action on its part was
So passed the summer and fall of 1848.
then necessary.
Upon the coming on of winter, the great majority of the miners returned to their homes in the
They came rich in gold dust but a sint'le glance at the desolate and unthrifty appearance
towns.
of the Territory convinced them that other pursuits than that of gold-digging must receive a proportion of their care and labor, if they wished to be really happy, and promote the true interests of
They felt, as all Americans feel, that the most important step they could take, and
the country.
that most imperatively called for by the wants of the inhabitants, was the establishment of a stable
system of government, which would command the respect and obedience of the people whose proCongress had adjourned without providing a
perty it protected, and whose rights it preserved.
Territorial Government, and the public had settled into the firm conviction that the de facto Government was radically defective and incapable of answering the public wants. The large increase in
the emigration during the past year, the still greater prospective increase in the year to come, the
increased wants which were daily growing from a rapidly rising and extending commerce, and the
growing demands of an enterprismg and progressive people, all required a new and compatible system of government. Recent murders, highway robberies, and other outrages in various portions of
the country, had convinced the honest and the orderly that anarchy, misrule, and wrong were abroad
in the land.
For a moment doubt, fear, uncertainty and indecision seemed to paralyze the public
energies
but that love of order and justice which ever springs from the "still small voice," soon
triumphed, and terrible indeed, was the retribution meted out to the offenders.
The opinions of the people, accelerated by the combined causes just enumerated, now, for the
first time in the history of the country, assumed an organised form.
On the 1 1th day of December
1848, a large meeting of the inhabitants of the district of San Jose was held at the town of that
name, at which speeches were made, committees appointed, and resolutions unanimously adopted in favor of holding a convention for the purpose of forming a Provisional Territorial Government, to be put into immediate operation, and to remain in force until Congress should discharge
The proceedings of this meeting
its duty, and supersede it by a regular Territorial organization.
were published and disseminated as rapidly as the means of communication would allow and its

mines

still

existed

;

;

^

;
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met with the unanimous approval of the people of the northern and miJdle portions of CaliOn the 2 1st and 23d of December, 1P48, two of the larpest public meetings ever held in
California convened at San Francisco, and unanimously declared their concurrence in the course
On the 6th and 8th of .January, 1849, meet©faction recommended by the citizens of San Jose.
ings at Sacramento City were held concurring in the same purpose.
In the district of Monterey a
similar meeting was held on the :}lsl of January, 1849, and in the district of Sonoma a meeting of
approvaland concurrence was held on the 5th of February, 1849. These five districts elected delegates
to the proposed conventi'>n, viz
The district of Sacramento 5, Sonoma 10, San Francisco 5, San
Jose 3, Monterey 5.
These districts comprised at that time more than three -fifths of the entire
population of the country.
But the five other districts, viz San Joaquin in the n >rth, and San Luis
Obispo. Santa Barbara, Los Angelos, and San Diego in the south, failed to concur in this movement for the establishment of a Provisional Territorial Government. The reasons of this noncom urrence were substantially the following
The meeting held at San Jo.se recommended that the (convention for forming a Provisional Government should assemt)le at San Jose, on the second Monday of January, 1849. The San Francisco meeting believing that day much loo early to allow communication with the remote Districts—
and deeming it of paramount importance that the whole Territory should be represented in the proposed Convention, recommended that it should meet on Monday, Maich 5.
In this recommendation of the District of San Francisco^he Disrricts of Sonoma and Sacramento concurred, as did
tacitly the District of San Jose
The District of Monterey, also concurred therein, but constituted its elected Dele.ates a Committee to confer with the other Districts to obtain, if possible and
Miction

fornia.

:

:

:

advisable, a

still

further extension of the time of holding the Convention.

The Corresponding Committee

San Francisco meeting had taken great pains
and in San Jose, and to request that
measures be adopted to promote the cause of Provisional Government in the .surrounding Districts;
but the inclemency of the weather and the impassable condition of the roads and streams in consequence of the severe winter rains, had, up to January 24, 1849, prevented all communication
with the five Districts above named.
The Committee received many letters aid much verbal information from different sections, which finally decided them in issuing to the public on January 24,
1849, a recommendation " that the time for the proposed assembling of the Provisional Government Tonvention be changed from Monday, the 5th tlay of March, to Tuesday the 1st day of
May, 1849."
As was to have been expected, this recommendation, though generally concurred in, and though
appointed by the

to spread the intelligence of the action ef the people there

the reasons by which it was supported were never attempted to be controverted, had a tendency, by
creatingian impression of uncertainty, to cool the ardor of those interested in the cause.
In addition lo this, the ncent intelligence from the Atlantic coast had given some assurance that Congress
would not again adjourn without the adoption of a Territorial Government for California, and the
arrival of Gen. P. F. Smith, on the 28th day of February, at San Francisco, to assume the com-

mand

of the Pacific Division of the U. S. Army, was considered a favorable omen of what migh^
be expected from the action of the cabinet and the law givers at Washington.
Notwithstanding all these obstacles, the cause of Provisional Government still progressed; and
though it was now feared and foreseen that the attempt to assemble a Convention on the first of
May would probably fail, yet twelve of the Delegates elected to that body met at San Francisco early
in the month of March, 1819, and issued an address to the people of California.
That address,
after recounting the reasons which prevented the assembling of the Convention, as originally proposed, on the 5th of March, and after reasserting the truth, that the action of a Convention which
did not consist of representatives from each and every district would not be likely to meet with approval or respect from the public at large, concluded with the suggestion that "new elections should
be held in the several districts for delegates to meet in convention at Monterey, on the first Monday in August next ," and that those delegates "should be vested with full power to frame a State
Constitution to be submitted to the people of California
and further staing their belief that the
circumstances and wants of the country were "such as to requre the immediate formation of a State
Constitution, and entitle us to a right to be admitted into that Union of sovereign States, which we
trust will ever be 'distinct as the billows, but one as the ocean ' "
There is no doubt that this
was then the prevailing sentiment of the people of the Territory.
In order to provide for the immediate wants of their respective districts, the citizens of Sonoma
and Sacramento had elected, early in the year 1849, District Legislative Assemblies.
The
district of San Francisco, in consequence of difficulties between their Alcalde and two Town
Councils claiming jurisdiction, resorted to the same method, and elected a Legislative Assembly.
'J'hese acts on the part of the people of the respective districts brought about
various collisions between the people and the de facto government of which Gen. Riley, who arrived on the
3th of April, 1849, was now the head.
It is not necessary for us to enter into details of these matters, further than to say that a very exc'tcd and bitter feeling of hostility to this
defado go^ernnaent was quite universal, and that this feeling was strengthened by the failure of Congress to pass a bill establisjhing a Perritorial government in ( 'alifornia, and the passage of a law for the
collection of revenue.
The intelligence of this failure to act in the one case, and action in the oth;

1
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on the part of Congress, reached San Francisco on the 28th May, 1849, by the U. S. propelEdith, which vessel had been despatched to Mazatlan by order of Gen. Smith, on the preceding
No sooner was this intelligence disseminated throughout the country, than it belOth of April.
came evident to all men that the political complexion which a great question had assumed in the
Atlantic States had prevented Congress from establishing a Territorial government, or even authorizing the people of (California to form a State government and there grew up at once a unanimous
er,

ler

;

scheme which promisThis sentiment daily gained ground until
ed them a government that of a State organization.
the beginning of June, 1849, when the Legislative Assembly of the District of San Francisco
published an address to the people of California, asserting that they ''believed it to be their duty
to earnestly recommend to their follow citizens the propriety of electing at least twelve delegates
from each district to attend a general convention to be held at the Puebla de San Jose on the third
Monday in August next, for the purpose of organizing a government for the whole Territory of
California ;" such ^'conditional or temporary Staie government to be put into operation at the
earliest practicable moment" after "it^^ ratification by the people," and "to become a pernument
State government when admitted into the Union." This recomendation met with universal approval.
Simultaneous with this action on the part of the Legislative Assembly of the district of San
Francisco, though without any knowledge thereof, Gov. Riley issued at Monterey, (130 miles distant,) on the 3d day of June, 1849, a proclamation recommending the election of delegates to a
convention for forming a State Constitution, said body to convene at Monterey on the 1st day of
September following.
He also evinced a disposition, which had not been manifested before, to put
in immediate, complete, and fair operation, the whole machinery of the rie facto government, of
which he claimed to be the head^ he assured the people of his patriotic desire to accomplish his duty
and their welfare by recommending thetn to elect all such officers as the existing laws authorized,
whether it were provided that such officers should be elected by the people or appointed by the executive and he convinced them of his good faith by at once coming forward and appropriating the
*' civil fund of California," which had been collected upon the imports of the country without law
or authority, to the payment of the current expenses of the de facto government, which he had determined to put fully into operation.
Notwithstandinii all this, however, the majority of the people
of the Territory denied his right to issue a proclamation calling a convention, contending that in
the default of the action of ('ongre-ss, the right to pursue such a course was inherent in the people.
But the opposition of the people to the de facto government had sprung fron) patriotic motives
and from experimental conviction that it was insufficient for the exigencies of the country. This
opposition was confined in its public manifestations entirely to the American born population.
The Californians proper, as a whole, had never participated in any of the popular exhibitions of
discontent ; and the emigration thatv\^as now daily arriving in large numbers did not, of necessity,
enter into the spirit of the grievances which were complained of l)y the older residents, nor espouse
All men, though,
either side of a quarrel of which they could not distinctly comprehend the nature.
rdently desired a settled, Constitutional form of government and it became the duty of the patridesire in the hearts of the citizens of the Territory, to adopt the only feasible

—

;

\

and abstract opinions, and to unite in one common effort to promote
Congress had abandoned the Territory to its own resources— had oppressed it by
the public good.
a large portion of its popula'tion were in determined and open hostilithe passage of an unjust law
petty governments had been established in several districts
and
ty to the itefaa'o government
It was a moment of uncertainty and fear for
anarchy and civil discord impending over the land.
California
but American palri tism and American love of law and order were superior to all other
consideratitms, and the present and future prosperity of California was secured by a unanimous
combination to form a State government
On the 7th of June, 1849, the citizens of San Jose, in a j)ublic meeting, concurred in the recommendations of Gen. Riley; and on the 1 Uh of the same month the citizens of Monterey agreed
On the 2th day of that month the largest mass meeting of the citithereto in a similar manner.
That meeting waS'
zens of i^'an Francisco ever held convened in Portsmouth square in that city.
but
addressed by Hon. T, Butler King, \^'m. M. Gwin, Edward Gilbert, and other gentlemen
such was the excited state of feeling in that district that the meeting, by a direct vote, rt-fused to conA corresponding (-/'ommittee was, .howcur in the recommendation ofGen Riley's proclamation.
ever, appointed, which, on the 18th of June, in an address to the public, used the following lanotic to yield their prejudices

—

—

—

;

1

;

guage, viz
*'The Committee, not recognizing the least power, as matter oi right in Brev. Brig. Gen. Riley
to '^appcnf' a time and place for the election of delegates and the assembling of the convention,
yet as these matters are subordinate, and as the people of San Jose have, in public meeting, expressed their satisfaction with the times mentioned by Gen Riley, and as we are informt^d the districts below will accede to the same ; and as it is of the first importance that there be unanimity of
the attempt to form
action among the people of California in reference to the great leading object
we recommend to our fellow citizens of California the profriety, una government for ourselves
der existing circumstances, of acceding to the time and place mentioned by Gen. Riley in his proclamation, and acceded to by the people of other districts.''
This is believed to have been the general sentiment.
:

—

—
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In all tbo other districts of the Territory, public meetings of concurrence in Gen. Riley's proclamaThe election followed on the 1st of August, and the convention astion were subsequently held.
sembled at Monterey on the 1st of September, 1849.

The undersigned have not presumed to weary your patience by laying before you in full the
proceedinas and action of the pul)lic bodies to which they have made allusion nor have they thought
it neccessary to enter into a detail of minor particulars of difference and disagreement between the
people and the de facto government.
They, however, deem it their duty to assure you, that the
persons who figured most conspicuously in the whole undertaking, enjoyed a high share of the
public confidence and esteem and we believe that the best tribute to their worth and respectability
is to be found in the fact that many of them were members of the convention which framed the Constitution, and now enjoy responsible and honorable positions under the government whose basis they
so patriotically contributed to establish.
Such, in the opinion of the undersigned, is a brief and impartial history of the causes which have
resulted in the formation of the present State government of California, and the presentation of
her request for admission into the American Union.
And the undersigned firmly and religiously
believe that a perusal of the foregoing pages must lead irresistibly to the following conclusions, viz :
;

;

1. That a Territorial government, under the revisory power of Congress, would, so far from
promoting the interests of California, so circumscribe its energies, prevent the development of its
capacities, and impede its general advancement, as to be a source of discontent, difficulty, and ultimate ruin, either to the government or governed.
2. That the wonderful increase of the country in population, in wealth, and consequently in
commercial, social, and political importance, renders imperatively necessary the adoption of such
a system of measures as can only be enacted by a State Legislature and enforced by a State government.
3. That the neglect and oppression of the United States Congress, forced California to form a
State goverment, if she desired to avoid civil strife and anarchy.

form of government in obedience to
but on the contrary, actuaMy took the
initiative in the movement, and only concurred in the suggestions of the de facto Governor as a
matter of convenience, to save time, and wiih a patriotic resolution to merge all minor differences,
of opinion in one unanimous effort to avert impending ills and remedy existing evils.
Much misapprehension appears to have obtained in the Atlantic States relative to the question of
slavery in California.
The undersigned have no hesitation in saying that the provision in the Constitution excluding that in.stitution, meets with the almost unanimous approval of that people.
This unanimity is believed to result not so much from the prejudices against the system, which are
quite general in the northern portion of the United States, as from a universal conviction that in
noportiot)^ of ('alifornia is the climate and soil of a character adapted to slave labor.
Since the discovery of the mines, the feeling in opposition to the introduction of slavery is believed to have become, if possible, more unanimous than heretofore.
The relation of master and slave ha- never existed in the country, and is there senerally believed to be prohibited by Mexican law, consequently
the original California population is utterly opposed to it.
Slavery is a question little discussed
in California, so settled appears the public mind relative thereto.
Public meetings have scarcely
ever considered it.
The opinion put forward, that the decision of this question has been foiestalled,
has no foundati* n in truth.
And no more conclusive proof of this can be found than the simple
facts, that fitteen of the forty-eight members composing the convention which unayiiino isiy inserted the prohibtory clause in the Constitution, were from slaveholding States, while twelve were Californians proper, and twenty one northern men.
Further than this, there is no doubt, that twofifths of those who voted in favor of the Constitution were recent emigrants from slaveholding
States, while it is known that many of the votes given against the instrument were so given in
consequence of the failure of the messengers to distribute the printed copies in several mining localities.
No debate upon the subject was had in the convention, though some "conversation" ensued upon a pioposition to submit the provision to the people for a separate vote.
This was suggested by northern men, and did not prevail.
Objections huve been urged against the boundaries of California, as fixed by her (^Constitution.
The convention v\hich settled upon the proposed bou idary, was engaged during three days in debate upon that sul>ject.
There were two parties, or rather two propositions: 1. To take in the
whole of (Jalifornia as it existed when a department of Mexico but with a proviso that Congress
and the State Legislature might limit the bounds of the State to the summit of the Sierra Nevada,
and leavmg it to t ongress to establish Territorial governments over such portions of the country aa
it might see fit.
2. To divide the whole Territory on the
1 6th degree of west longitude, from the
southern boundary of Oregon to the northern boundary of Mexico, that portion of said Territory
lying west of the one hundred and sixteenth degree of West longitude, and between that line and
the Pacific Ocean, to constitute the State of (alifornia.
The opinion of the convention was so
nearly divided between these two propositions, that both were supported by a majority at different
times during the informal stages ; and on the final passage the present boundary was adopted as a

And,

4.

That the people of

that country did not adopt such

dictation from the executive here, through Gen. Riley there

;

;

I
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This question called out the most vehement and anjjry debate which wa*
The project of fixing the southern boundary of the
witnessed during the sitting oi the convention.
State on the parallel of 36° 30' was never entertained l)y that body.
Indeed, when it is recollected that eleven of the delegates sitting in the convention, represented a large constituency south of
that line it is at once apparent that it would have been a most unju?t and discourteous act to have
listened to such a proposition, unless it came from them.
The people of that southern portion of
California mo^t certainly did not wish, and probably never would consent to su^-h a separation.
In
former years they con.'^tituted tlie great majority of the population
they have always been governed by the same laws and they would be the last to sanction a division of California as they
have always known it.
In a political point of view, too, it would seem desirable that these original Mexican citizens shoul become as speedily as pos.sible Americans in sentiment and language,
and there certainly can be no moreeffecfual mode of accomplishing this than l)y bringing them into that
daily contact which an existence under the same laws and the same .social, political, and commercial re;.^ulations must inevitably produce.
In the extreme north, also, the adventurous miners had
crossed the coast range, and penetrated to the head waters of the Trinity river, which finds its way
through an unexplored and dangerous Indian country to the Pacific Ocean.
As the abundance of
gold found there rendered it probable that a lar^e community would soon become permanently established in that region, the convention felt that it could not refuse them the benefits and protection
of a government by circuinscrit)ing the limits of the State in that direction.
Tbe eastern boundary of the rotate, so far as explored and known, runs through a desert
A small portion of the eastern slope of the Sierra Nevada is said to be adapted to agricultural and grazing purposes, and as
that country, \ulien settled, must necessarily find an outlet across the mountains into the valleys of
the Sacramento and San Joaquin Rivers, and as it could never have any natural connt-clijn with
the country to the eastward of it, by reason of the great desert, it was thought advisable and proper
to include that strip of territory witfdn the bounds of the State.
That portion of the State lying to
the southward and eastward of the Sierra Nevada and the coast range, and between those mountains and the Colorado river, is believed to be an arid desert.
So much as lies u[)on the usual emigrant trail from the Colorado to San Diego and that further north in the vicinity of the explorations
of John Charles Fremont, is known to be of that character.
The general impression therefore is,
that that part of the Territory included in the>tate boundaries is of little or no value.
The superficial area of the State of California, according to the boundaries prescribed in her Constitution, is
155,550 square miles, or 99, 55.', 000 s(]uare acres, exclusive of the islands adjacent to her coast.
A glance at the map prepared by order of the United States Senate, from the surveys of John
Fremont and other authorities, upon which the above calculation is based, will at once satisfy all
that the topographical characteristics of that country are peculiar and novel.
Two great chains of
mountains, the Sierra .Nevada, and the coast range, traverse it in nearly its whole extent from
north to south.
The large valleys that lie between these two ranges, and the small lateral valleys
that pierce their ruged sides in every direction, are the valuable arable portion of the lar||| of California.
Assuming then, that two fourths of the whole superficial area of the State is covered by
species of compromise.

—

—

I

C

and

we have

one fourth as useful for agricultuand productive land.
This estimate, in the opinion of the undersigned, is fully borne out by the topographical surveys of
the country
but anxious as they are to avoid misstatement, they do not hesitate to assert their belief that it is quite apparent, after all due allowances, three fifths of the whole Territory embraced
This, then,
in the State of ( 'alifornia will never be susceptible of cultivation or useful to man.
would give, as the remaining two-fifths, 62,220, square miles, or 39,820,800 square acres, which
would constitute Ihe sum total of valuable arable and grazing land embraced within the boundary
fixed by the Constitution of the State of California, and distributed at intervals over the whole surThe foregoing arc
face of the country, from its extreme northern to its extreme southern limit.
believeil to be substantially the reasons which led to the present proposed boundary of California
The qualifications prescribed for voters by Gen. Riley's proclamation were carried out at the election of delegates to the convention.
These qualifications were generally approved, and believed to be
correct.
By that proclamation, after requiring the voter to be twenty-one years of age and an actual resident of the district where he offered his vote, three classes of voters were declared eligible,
I.
viz
American citizens 2. Mexicans who had elected under the treaty to become American citi
zens
and 3. Mexican citizens who had been forced to leave their country in consequence of givThese requirements were faithing aid and succor to the American arms during the recent war.
fully complied with, beyond all doubt.
Such would seem to be the undeniable fact, as no com-

raountain.s, that another fourth is a desert waste,
ral

purposes, that

is,

33,887^ square

left

miles, or 24,888,01)0 square acres of arable

;

•

:

;

;

was ever made of illegal voting.
Under the provision relative to the right of suffrage in the Constitution of California, white male
American citizens twenty-one years ofai^e, and white male citizens of Mexico of the same age, who
had elected to become citizens of the United States under the treaty of peace, were permitted to
vote, in the districts of their residence, upon the ratification of the Constitution, and for the various officers to he elected under it.
No other persons were allowed to vote no other persons

plaint

—

did vote.
tion,

The allegation,

of California

is

and adventurers adopted the ConstituThat Constitution was ratified by over 12,000 votes

therefore, that foreigners, aliens,

not warranted by fads.
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in its favor, of which, it is firmly believed, not a single one was that of a foreigner, and from the
bestinformatian, it is past doubt that there were only about some 1,300 Californian votes, while
the remaining 10,7(0 were totally American.
The undersigned believe that they would fail to fulfil their duty if they did nnt, in connection
with this subject, express the regret which they so strongly feel at the unjust attacks which have
They regard such assaults as not only ungenerous toward
thus been made upon their constituents.
the citizens of California, but as direct offences against the nobility and sacredness of the American
character itself
They look upon such insinuations as hurtful and injurious to the lasi degree, to
Y<^ will search history in vain for
a population than which none nobler and truer ever existed.
an example of order under excitement like that which California has presented for the last two years.
And it is the proud boast of every American, that to the republican education which that people
has received, is due the extraordinary state of things which has heretofore rendered li!e and property
Yet this people, whose conduct has excited
secure where there was no law but the law of force.
the admiration of every portion of the civilized world where their course is understood, are disparaged by a portion of their American brothers
The Convention which formed the Constitution of California assembled at Monterey on the 1st
<lay of September, If849.
Under the apportionment fixed by the Proclamation of General Hiley, it
would have consisted of •'^7 Delegates. This apportionment was based upon the Mexican law applicable to the country when it was a Department of Mexico ; but inasmuch as the recent large immigration had changed the relative importance of the Districts in regard to the number of population, Gen. Riley had i*ecommended the election of .-uch number of supernumerary Delegates from
each District as the inhabitants thereof might deem proper. Most of the Districts acted on this
suggestion ; and one of the first acts of the Convention was the settlement of the rights of membership, and the adaption of a new apportionment.
Under the rule thereupon passed, the number
of Delegates was fixed at 73, of whom 48 appeared, took their seats, and participated in the delil)erations and action of the body.
The Convention was in session from the 1st day of September till
the 13th of October 1849.
Its proceedings were characterized by order and a correct understanding and application of legislative rubs.
Every subject upon which diverse opinions were entertained was fully and ably debated
and though the action of the body was unanimous to an extraordinary degree, it was a unanimity springing from reasoning and conviction, and not the elFect of
!

;

sycophancy, truckling, or fear.
The men composing it were highly and justly estenned among
immediate constituents for their independence, republican principles, ability, and honesty and
it is confidently believed that the great and good qualities displayed by them in their action in the
Convention have not only endeared them the more to their old and devoted friends, but have given
them an enviable reputation and a flattering name coextensive with the boundaries of the State and
perhaps ot the American Union.
Known among their fellow citizens by their social qualities and
virtues; appreciated for their industry, enterprise, and devotion to the interests of the ma^sess, to
liberty and law, they were elected without distinction of party
and the Constitution which they
prepared for the government of the new fetate in which they have cast their lot, and on whose soil
many of them were born, and most of them have resided for several years, is an instrument which
cannot fail for ever to bear testimony to the integrity, the capacity, and the patriotism of those who
framed it. The insinuation that those men were awed or influenced by Gov. Riley, is arr unjust
assault not only u()on their character and that of their constituents, but upon the fame and integrity
of as brave a soldier and as good a man as the annals of American glory can boast.
The result of the labors of the Convention was submitted to the People of California for their consideration on the 3th day of October, 1849, on which day the Convention adjourned s/'/^f rf/e. The
Constitution was printed in the English and Spanish languages, and extraordinary efforts were
made to circulate it in every portion of the Territory. In order that as full a vote as possible might
be had both upon the Constitution and for the election of the officers under it, it was deemed absolutely necessary that the election should be fixed at a time anterior to the setting in of the winter
rains.
The impassable condition of the roads and rivers during the winter, it was well known,
must inevitably detain large numbers of voters from the polls, if the election were too long postponed.
Beside, it was deemed importairt that the admission of the State should be secured as
speedily as possible, in ori'er that her Senators and Representatives might early take their s ats in
Congress, and devote their energies to the promotion of the national legislation of which the country
was so much in need. Accordingly the 13th of November, 18^9, was fixed upon as the day of the
election, and the 15th of December, 1849, as the day of the assembling of the State Legislature.
The anticipations which had caused the elictior^to be held at an early day, proved not to be unfounded.
The winter rains commenced several days before the 13th of November, and on thatday
one of the worst storms ever experienced raged throughout the whole country.
The consequence
was, notwithstanding the personal exertions of the friends of the different candidates for popular
favor, that only about fifteen thousand votes were polled
Of these 12,061 were for the Constitution, 811 were against it, and from" 1,200 to 1,.'J00 were blanks, in consequence of the failure of the
printer to place the words *'For the Constitution" at the beau of the ballots.
It is believed that
there never was an election attended with less excitement.
The sentiment in favor of the 'onstitution was nearly unanimous, and was entirely the result of the unbiassed and deliberate opinions
their

;

;

1

*

:
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it.
No attempt was made to mislead or control public opinion
candidate sought success by either an ardent advocacy of its
merits, or a broad denunciation of any of its provisions.
The three newspapers published in the
Territory did not feel called upon to aid it, further than to publish it with a simple recommendatory
paragraph, and no member of the Convention urged its adoption with improper zeal.
The truth
is, that no political result in the history of any nation is more surely the honest expression of a
public opinion founded in reason, reflection, and deliberate judgment, than the ratification afforded
by the People of Cahfbrnia to their Constitution.
The Legislature elected in November, assembled at San .lose, the Capitol of the State, on the
The Governor elected by the People, Peter H. Burnett, Esq. was inau15th December last.
gurated according to the requirements of the Constitution
and on the 20th of the same month,
Gen Riley, by proclamation, delivered the Civil Government into the hands of the duly-elected
agents of the newly -organized State.
That State Government, complete in all its elemental parts,
is now exercising the powers and performing tlie duties prescribed by the Constitution of the State
of California.
The legislation that is likely to ensue will be of such a character as is demanded by
the public interests, but always in conformity to the Constitution of the United States and the laws
of Congress.
The intelligence and patriotism of those composing the State Government, are a
warranty that no conflict of authority or interests is likely to occur, either from ignorance or design,
between the Government of the United States and the Government of the State of California and
while it cannot be denied that the position of affairs is anomalous, it is not doubted that the legitimate
channels of the two powers are so widely diffeient that, running in a parallel direction, they never
can come into collision.
Such is believed to be the settled opinion of the People of California and

of those

who were most

interested in

in relation to the Constitution.

No

;

;

and Executive authorities.

of their Legislative

desire to establish a State Government in opposition to or regardless of the
wishes and rights of the people of the United States, that the people of California pursued this
course.
No improper motives, no ambitious impulses, no executive influence prompted their action.
It

was not from any

They

believed that their brethren on the Atlantic appreciated their sufferings,

admitted their pa-

and would hail their action with joy.
They thought that the Congress of the United
States would instantly open its doors to their delegated representatives, and that the State would be
immediately and gladly admitted.
To this impression the tone of the public press, the dispatches
of executive officers, and the speeches of distinguished statesmen in Congress had contributed in a
very great degree
and as nothing of a contrary character had ever reached the Pacific shores, it is
not surprising that the sentiment became a general one.
The daily arriving emigration added their
corroborative evidence to the already general belief, and it finally came to be credited that the great
public ot the Atlantic States were as ardently and unanimously in favor of the admission of California as were her own citizens.
They did not anticipate delay, and consequently could not perceive or guard against a contingency arising from su h a state of things
They believed their action
to be eminently right and necessary, and sanctioned by the approving voice of the American people.
The population of California on the first day of January, IS.'iO, is supposed to have been about
There are no means of ascertaining with certainty the number and character of the
107,000 souls
large immigration which has poured into the country since the discovery of the gold mines, but the
undersigned, having taken much pains to arrive at correct conclusions on this subject, submit the
triotism,

;

following estimates
The population of California, exclusively of Indians and Africans,
the first day of January, 1 849, as follows, viz
:

is

supposed

to

have been, on

Foreigners

13,000
8,000
5,000

Total

26,000

Californians

•

Americans

Fiom that time down to the 1 1th day of April, 1849, the arrivals by sea at the different ports is
believed to have exceeded 6,00(i, and the arrivals by land from Sonora, Mexico, is estimated at
One half of this increase, it is presumed, were Americans.
following statistical table, compiled from the records of the Harbor Master's Office at Saa
Francisco, presents a more reliable and satisfactory account of the immigration which arrived there
by sea from the I2th of April to the 31st of December, 1849, viz

2,000.

The

:

Months.
April, May, June.... 3, 944
3,000
July
3,384
August
September
4,271
October
2,655

Americans.

November
December
Totals

Foreigners.

1,942

614
509
1,531

1,414

1,746
3,069

490
500

22,069

7,000

*

Males.

Females.

5,677
3,565
3,806
5,680
3,950
2,155
3,436

209
49
87

28,269

Totals,

122
119
81
133

5,886
3,614
3,893
5,802
4,069
2,236
3,569

800

29,069

!
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In addition to the immigration thus arriving by sea at the port of San Francisco, it is beheved
that not less than 1,000 persons landed at other ports in California, during the same time.
By
From Mexico by land,
the way of Santa Fe and the Gila the immigration was estimated at 8,000.

from 6,000 to 8,000 were supposed to have arrived, of which only about 2,000 were believed to
have remained in the country.
Adding to these amounts the 3,000 sailors who have deserted
from ships arrivino[ in the country, and computing the great overland immigration (which was variously estimated from 30,000 to 40,000,) at 25,000, the following totals result, viz
:

Jan.

Americans
Californians
Foreigners

Totals

1,

1849.

Jan.

1,

1850.

8,000
13,000
5,000

76,069
13,000
18,000

26,000

107,G69

The foregoing figures and estimates though known not to be strictly accurate, are thought to be
The round numbers are presumed,
a near approximation to the actual numbers of the inhabitants.
in every case, to I'e below the mark.
The undersigned do not deem it their duty or province to urge upon your honorable bodies the
many cogent reasons which in their opinion might be justly presented in favor of the admission of
Nor do they feel assured that it would be proper for them to lay before you
California as a State.
any impressions which they may have of the history of the admission of new States, or the prescripNeither would they wish to overstep the
tions, regulations, or laws of Congress relative thereto.
Yet they
bounds of true propriety by indelicately requesting a speedy decision of this question.
cannot refrain from saying that great interests inserests of the highest importance to the Republic
and to California are suffering incalculably for want of action on the part of Congress.
They will
not attempt to particularize them, confident that the intelligent statesmen who compose your honorable bodies will at once understand to what they allude, and properly appreciate the suggestion.
The people of California are neither rebels, usurpers, nor anarchists. They have not sought to
sow the seeds of revolution, that they might reap in the harvest of discord. They beheve that the
principles that guided them are true
they know that the motives which actuated them are pure
and just and they had hoped that their action would be acceptable to every portion of their common country. They did not expect that their admission as a State would be made the test question
upon which would hang the preservation of the American Union, nor did they desire such a result^
but urged by the imperative and extraordinary necessities of their country, they united in such action as they believed would secure them a government under and in conformity to the Constitution
of their country.
In thus presenting the certified copies of their State Constitution and their credentials, and asking the admission of the State, and that they may be permitted to take their seats in your respective bodies, the undersigned feel that they would neglect an important duty if they failed to assure you of
the anxious desire for the perpetuity of this Union which animates all classes of their constituents.
Born and reared under its protecting influences, as most of them were, their patriotism is as broad
as the Republic— it extends from the Atlantic to the Pacific it is as deep as the current of their
mighty rivers as pure as the never-melting snows which crown their mountains, and as indestructiComing as they nearly all do from the different
ble as the virgin gold extracted from their soil.
States composing the Union, deeply impressed, as most of them have been by passing through foreign lands, with the immeasurable superiority of American institutions and American character, it
would be strange, indeed, if they did not turn with reverence and affection toward their country,
Possessed, too, in a remarkable degree, of intelligence, enterprise,
its institutions, and its people.
and ability, rich in high moral qualities, industrious, energetic and honest, firm in their devotion to
order and justice, they compose a community which has no superiors in the elements which consti-

—

—

—

—

—

—

and a nation's greatness.
This people request admisssion into the American Union as a State. They understand and estimate the advantages which will accrue to them from such a connection, while they trust they do not
They do not present theratoo highly compute those which will be conferred upon their brethren.
They come as
fielves as suppliants, nor do they bear themselves with arrogance or presumption.
citizens by treaty, by adoption, and by birth
and ask that they may be
free Americans citizens
permitted to reap the common benefits, share the common ills, and promote the common welfare,
as one of the United States of America
tute a citizen's glory,

—

—

WILLIAM M. GWIN,
JOHN-C. FREMONT,
GEORGE W. WRIGHT,
EDWARD GILBERT.
Washington, D. C. March

12,

1850.

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

DIGEST OF LAWS.
Translation and Digest of such portions of the Mexica-n Laws of IVIarch
20th and May 23t/, 1837, as are supposed to be still in force and adapted
to the present condition of California. ; with fin Introduction and Notes^
by J. Halleck, AJtorncy at Law, and W. E. P. Hartnell, Government
Translator.

Executive Depautment of California,
MoNTERKY, July 2^ 1849.

The following pages have been examined in manuscript and compared with the orio;inal text,
and are believed to be essentially correct.
As it is thought that their puhlicition at this time will
be useful and advantageous, three hundred copies are ordered for distribution among the officers of
the existing Ciovernment, to be paid for out of the " Civil Fund."
[Signed.]
B. RILEY,
B'vt. Brig.

GenH U. S. Army,
and Governor of California.

INTRODUCTION.
In 182S the Supreme Court of the United States,
made the following decision:

in a

case concerning the then Territory of

Florida,

*'The usaoe of the world is, if a nation be not entirely subdued, to consider the holding of
conquered territory as a mere military occupation until its fate be determined at the treaty of peace.
If it be ceded by the treaty, the acquisition is confirmed, and the ceded territory becomes a part of
the nation to which it is annexed, either on the terms stipulated in the treaty of cession, or on such
as its new master shall impose.
On such transfer of territory it has never been held that the relaTheir relations with the former
tions of the inhabitants with each other undergo any change
sovereign are dissolved, and new relations are created between them and the Government which
The mere act which transfers their country, transfers the allegiance
has acquired their territory.
of those who remain in it; and the law which may be denominated political, is necessarily changed,
although that which regulates the intercourse and general conduct of individuals re//iams in force
until altered by the newly created power of the State.
" The treaty (by which Florida was ceded) is the law of the land, and admits the inhabitants
of Florida to the enjoyment of the privileges, rights, and immunities of the citizens of the United
It is unnecessary to inquire whether this is not their condition, independent of stipulaiion.
States.
They do not, however, participate in political power; they do not share in the government till
In the mean time, Florida continues to be a territory of the United States,
Florida become a State.
governed by virtue of that clause of the Constitution which empowers ('ongress to make all needful rules and regulations respecting the territory or other property belonging to the U/5ited States.
*' Perhaps the power of governing a territory belonging to the United States, which has not by
becoming a State, acq.uired the means of self government, may result necesssarily from the fact, that
it is not within the jurisdiction of any particular State, and is within the power and jurisdiction of
the United States.
The right to govern may be the inevitable consequence of the right to acquire
territory.
Whichever may be the source whence the power is derived, the possession of it is unquestioned."

This decision shows plainly and conclusively what is the present legal condition of things in
The laws which were in force in this country previous to its conquest, and which do
not conflict with the Constitution, Treaties and Laws of the United States, constitute the existing
laws of California, and the government recognised in those laws is the only one which can be recognised in any legal court, and these laws and this government must continue until changed by
California.

or with the consent of ('ongress.
During the military occupation of California, the commanding officer here, under the general
authority conferred on him by the laws of war, could suspend or change any of the laws of Mexico
affecting the people of this Territory ; but all such suspensions and changes were only of a temporary character, and ceased with the war.

The

relations

which formerly existed between this government and Mexico were dissolved by
and it may be a question how far these relations have been transferred

the transfer of the territory,

,
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Some of the powers of the General Government of Mexico
to the Oovernment of the United States.
over this countiy we know have never be^n transferred to the Government of the United States,
because the Constitution of the United States forbids certain powers to our Government which by
the Constitution of Mexico are given to its Government ; while, on the other hand, the Government
of the United States possesses certain powers over the Territory ot the United States which Mexico
For example, the Government and Legislature
did not possesr! over even her frontier department.
of California, under the Mexican laws, could on certain conditions make and confirm grants of
public lands ; but no one will pretend Ihat the Government and Legislature of California can now^
make or confirm such grants, Congress alone having power to dispose of the public d main.
Again, the people of California could participate in a limited manner in the General Government
of Mexico
but now they cannot participate in the Government of the United States till Congress
gives them that right
Formerly, the peeple of California had only such rights as were given them
by the Constitution and laws of Mexico ; now they have all the rights, privileges, and immunities
given by our Constitution and laws to the people of the United States.
This is a great and important distinction, which cannot be too highly appreciated, and which compensates more than a
thousand fold for what little we have temporarily lost in political power.
As some months will necessarily elapse before the existing government and laws of California
can be changed, it is important to know the powers and responsibilities of the several political and
judicial officers of the present Government.
The following- pages have been prepared to assist in
furnishing this information.
The laws of March 2()th and May 23d, 1837, are regarded as the
laws in force in California up to the time of the conquest.
The Mexican Constitution of 1844,
partially adopted in Mexico, was never regarded as in force in California, nor was it known here
that these laws were materially modified by any decrees or orders of the Mexican Congress.
It
will be a question hereafter for the decision of courts, what modifications were legally made by
Mexico, and how far they are actually in force under the existing circumstances of the country.
It
is not pretended that all the provisions of the laws of 1837, actually in torce in California, are embodied in the following pages, nor that all the articles which have been selected are applicable in
their full extent to the existing state of the country.
This little work is merely intended as a temporary guide and assistance to the inferior officers of Government, till more complete treaties can be
prepared by competent persons.
Most of the articles in the following pages are nearly literal translations of the Spanish text, consequently new words and awkward expressions are frequently introduced.
This was deemed preferable to attempting a more liberal tendering.
The translator
will not vouch for the perfect correctness of his translation in every instance, for he does not himself
Where
understand the exact meaning of some of the terms and pbrases used in the Spanish laws.
doubts aris*^ respecting the meaning of these phrases, it will be neceasary for the court to critically
examine the words of the original text.
Tnpjtlin<T in practice the existing laws of California important assistance will be derived by consulting the " Febrero Mejicano," "Alvarez' Inut it u clones de derechn real de C ait Hay dt Lidias,"
"Gutierres' Pructca Criminal,," the work of " Salas," &c.
The codes of Louisiana, which are
almost identical with the Spanish codes, will also be found applicable in most of the cases which
may arise in the courts of California. The following brief sketch of the history of the jurisf)rudence
of that State by an eminent American writer will be read with interest at the present time
Louisiana was ceded by France to Spain in 762, and was taken possession of by this latter
power in 1769, when the Spanish law was introduced. The great body of this law, called the
Siete Partid(n, was compiled as early as 1263.
The Recopiladonde Castilla. published in 1567,
was intended to clear up the confusion of the previous codes, but it leaves the authority of the
partidas generally unimpai^d.
The cession of Louisiana to the United v'^tates necessarily introduced the trial by jury in a modified form, and the writ of habeas corpus, which were unknown to
the pre-existing laws.
The legislative council of the territory of Orleans borrowed largely from the
common law, but principally those forms of proceedings necessary to confer efficient powers on the
courts organized under the authority of the union
But, in the adjudication of suits between individuals, the Spanish jurisprudence was the sole guide, except in commercial questions.
In 1806
the legislative council ordered two able jurists to prepare a civil code for the use of the territory on
the groundwork of the civil laws which governed the territory.
It was reported in 1808 and
adopted, but was not allowed to supersede the previous laws, except as far as those laws were inconsistent with its provisions.
The "Digest of the Civil Code now in force in the territory of
Orleans," as it was called, though termed a code, is^, in fact, little more than a synopsis of the jurisprudence of Spain.
It continued in operation for fourteen years without any material innovation.
In 1822 Messrs. Derbigny, Livingston, and Moreau Li.'^let were selected by the le. islature to revise
and amend the civil coJe, and to add to it such of the laws stillin force as were not included therein.
They were authorized to add a system of commercial laws and a code of practice
The code
which they prepared, having been adopted, was promulgated in 1824, under the title of the 'Civil
Code of the State Louisiana ;" and the legislature rei>olved, that " from and after the promulgation
of this code, the Spanish, Roman, and French laws, which were in force when Louisiana was ceded
to the United States, and the acts of the legislative council of the legislature of the territory of
Orleans, and of the legislature of the state of Louisiana, be, and hereby are, repealed in every case
;

:

1

;

;
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for which it has been specially provided in this code."
It would seem that where the code is silent
on any subject, any pre existing laws on that subject, whether of French or Spanish origin, or of
native growth, would be considered as s'ill in force.
The new code, independently of the great
changes which it has introduced, is much more full and explicit in the doctrinal parts than the
The theory of obligations particularly deserves to be mentioned, as comprising, in
former digest.
a condensed and even elegant form, the most satisfactory enunciation of general principles.
The
jurisconsults appear to have profited much by the great work of Toublier, entitled Le Droit civil
The code contains 3, .552 articles, numbered from the beginning for convenience of
Francdis.
The most striking and material changes introduced by the new code relate to the rules
reference.
of succession, and the enlarged liberty of disposing of property by last will, by curtailing the portions
which must be reserved for forced heirs. The new order of succession conforms to that established
in France by the Code Napoleon, and will be found to be copied almost precisely from the 1 8th
novel of Justinian, from which the Spanish rules of descent had deviated in some essential particulars.
The legislature of Louisiana provided also for the formation of a penal code, by an act
passed in 1820, and entrusted the charge of preparing it to Mr. Edward Livingston.
A plan of a penal code was accordingly drawn up by him, and presented to the legislature in
This code has since been published, and is regarded as one of the most elegant and learned
1822,
legal works extant.
1

PAET FIRST.
POLITICAL.

LAW

OF MAECH 20tH, 1837.

The interior Government of the Department shall be under the charge of the Governor, Departmental Legislature (Juncta,) Prefects and Sub Prefects, Ayuntamientos, Alcaldes, and Justices of
the Peace.

SECTION

Of
Art.

shall he his duty^

To take care of the preservation of public order in the interior of the department
To dispose of the armed force which the laws assign to him for this purpose, and

thereof, or

who

for election are specified in the

(1)
It

1st.

the Governor.

His term of service and the necessary qualifications

1.

sixth constitutional law.

2nd.

I.

where

it

cannot refuse

may

;

in default

not be sufficient, to ask the necessary force ^'•om the military commandant,

it

publish without delay, execute and cause to be executed, the laws and decrees of Congress, and circulate them through the Department
4th.
To execute also, and cause to be executed, the decrees and orders of the General Government and the resolutions of the departmental legislature, previously approved, when necessary, by
3d.

To

Congress
•5th.

;

To

legislature

remit to the General Government, with his report,

all

the resolutions of the departmental

;

To appoint the Prefects, approve the appointment of Sub Prefects of the department, con6th.
firm that of the Justices of Peace, and to remove any of these functionaries, having first the opinion
of the departmental legislature respecting such removal ;

(1)

These

are no longer necessary, nor even admissible,
United States our relations with Mexico were dissolved.

qualifications

this Territory to the

for

by the transfer of

)

;
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To apppoint likewise the other officers of the Department, whose appointment is not re7th.
served to some other authority ;
To suspend the officers of the Department for a term not exceeding three months, and
8tli.
even deprive them of half of their salary for the same period
To suspend the Ayuntamientos of the Department with the consent of the departmental
9th.
;

legislature

;

(

1

In case of exercising either of the two foregoing attributes, he shall immediately report to
the general government
To grant permission with a just motive, for a period not exceeding two months in each
11th.
year, to government officers to be absent from their stations
To decide executively and without appeal the doubts which may arise respecting the
12th.
elections of Ayuntamientos, and admit or not the renunciations of the members elected
10th.

'

;

;

To

13th.
tie,

exercise, in union with the departmental legislature, with a casting vote in case of a

the rejecting power (esclusiva) referred to in Article 22nd, Attributes 8th of the

tional

law

To incite

14th.

constitu-

the tribunals and magistrates to the prompt and correct administration of justice,

to the respective superior authorities the faults of the inferior

and report

fifth

(2)

;

ones

;

To

watch over the revenue officers of the Department in the manner which shall be prescribed by law
To watch over the public health of the Department, taking, in concert with the legis16th.
lature, the necessary measures for its preservation
To take particular care that there be no want of elementary schools in any of the towns
17th.
of the Department, and that the masters and mistresses, as far as the circumstances of the place
will admit, possess good moral character and the necessary qualifications.
Art. 2. He may in his executive capacity, and without appeal, impose fines not exceeding
two hundred dollars, which shall be paid into the municipal funds (propiosy arbitrios) of the place
or he may sentence the inhabitants of the Department who shall
to which the person fined belongs
disobey him or be wanting in respect, or who in any other manner disturb the public tranquillity,
to one month at public works, or double the time of arrest, conforming himself to the circumstances
of the individuals, and allowing them a summary and verbal hearins:, in case they should request
But with respect to faults for which the law has provided a penalty, the existing regulations
it.
15th.

;

;

;

must be
Art.
and

observed.

He

3.

complaints against the functionaries of the departmental government,
by government' he may impose executively and without appeal a fine not

shall hear

for faults cognizable

exceeding fifty dollars, to be likewise paid over to the municipal funds-; but said functionaries shall
also be heard in a summary and verbal manner in case they desire it.
Art. 4. He may send vagabonds, idle persons, and such as have no known occupation, to the
establishment dedicated to this object, or to such workshops or agricultural establishments as may
choose voluntarily to admit them ; hut the persons so to be disposed of shall have the choice of the

two

latter destinations

5.
When the public tranquility shall require it, he may give a written order to search
and even without this requisite he may command the arrest of any
houses and to arrest persons
but in either case the persons arrested must within three days be
delinquent caught in the act
put at the disposal of the competent magistrate, to whom he will make a written report of the
motives of the arrest.
(3)
Art. 6. On the report of the Prefect (the opinion of the departmental legislature being obtained) he may grant permission to the Ayuntamiento or authorities in charge of the administration
and expenditure of municipal funds, to defray such extraordinary expenses as may be required for

Art.

;

:

objects of necessity or

Art.

common

utility.

In cases of necessity or for motives of public utiHty, he may, in concert with the departmental legislature, grant permission to said authorities to alienate certain property belonging to
the municipal funds (proprios y arbitrios ;) and any cession, donation, or contract made without
this requisite, will be null and void.
Art. 8. He will issue the respective commissions to the officers whom by law he is entitled to
7.

appoint.

(4)

(1)

Where

power

there

is

no departmental

legislature organized

of removal and suspension rests with the Governor,

it

who

has always been held that the

responsible for his acts to the
general government.
This has reference to the appointments of certain subal em officers.
(2)
It may be a question whether this clause is not slightly modified by Art. IV. amendments
(3)
to the Constitution of the United States.
The original text also states how he shall sign his name to diflferent documents, when his
(4)
family name, and when his 'mere flourish is sufficient.
With us one and the same signature is always used.
is

.
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Art.
Art.

9.

At public meetings

He

0.

1

lie will

take precedence of

all

the authorities of the department.
when he shall attend the sessions

will also preside at the departinental legislature

;

but he shall only be entitled to vote in case of a tie, or in such cases as are or may be provided for
by the Constitution and the laws.
IShould he be in any town of the department, he may preside without vote at the
1.
Akt.
sessions of the ayuntamiento thereof.
AuT 12. He shall nominate and remove at pleasure the Secretary of the Departmental government, hut he cannot appoint to this office, or to that of prefect, any public officer, without the
consent of the auihority who named him.
13.
His ordinary residence shall be in the capital of the department, and in order to remove
therefrom, he will require the permission of the President.
AuT. 14. He shall be the ordinary channel of communication between the supreme powers of
the nation and the departmental legislature, and between the latter and the authorities of the department.
Art. 15. In all official matters, the Governor, whether regularly appointed, or acting as such
ad interim^ shall4)e entitled to the appellation of '* Your Excellency."
Aut. 16. The salary of the Governor is regulated by the General Government, hut can never
exceed rive thousand dollars per annum.
Aut. 17. In temporary default of the Governor, another shall be named ad Intrim, in the
same manner as the proper one. If the default should be of short duration, the senior (mas
antiguo) lay member of the departmental legislature shall take charge of the government, as he
shall in like manner do, during the interval which may take place between the default, of the Gov(I)
ernor proper and the appointment of his successor ad interim,
1

SECTION

of
Atit.
of

1.

There

government.

Art.

The

2.

Department

for the transaction of the affairs

Secretary shall be the immediate head of the office and shall form regulations
government of the same, which must be submitted to the Governor for him to ap-

prove or reform as he

Art.

the Secretary

shall be a Secretary's Office in the

its interior

for the interior

ir.

may

see

fit.

The

Secretary shall authorize under his signature the publication and circulation of
the laws, decrees and orders" of the Supreme powers, the determinations of the departmental legislature, the municipal ordinances of the Ayuntamientos, the interior police regulations of the De3.

partment and the

Aut.

4.

He

titles

or despatches issued by the Governor.

shall carry

on the Governor's correspondence with the inferior authorities under
what is directed by the Governor, and he shall be answerable

his signature, restricting himself to
for

any deviation therefrom.

He

for the want of the csj9<?c?/e«^e?, laws, decrees, orders,
on file in the office.
Art. fi. Neither the Secretary or any of the Clerks of the office shall ask or accept any fees
or emoluments for the despatch of any kind of business.

Art.

5.

shall likewise be

and other papers, which ought

Art.
Art.

7.
8.

answerable

to be

He shall be fficially entitled to the appellation of "Honorable" (Senoria.)
The salary of the Secretary is fixed by the Governor (with the appro!):ition
<

General Government,) but can never exceed two thousand

SECTION

Of
Art.
lature,"

tJie

hundred

dollars per

of the

annum.

III.

Departmental Legislature.

In this Department there shall
composed of seven individuals.
1 .

five

be" an

assembly denominated the

*'

Departmental Legis-

( I )
In the older Departments of Mexico the Legislature nominated several persons from which
the President selected the Governor, but in California and the other frontier Departments, no such
right was vested in the Legislature, the President having power to select any person for Governor
without a previous nomination.
In the present instance, the commanding officer of this military
.

is designated by the President of the United States, as Governor of California, which
power is exercised in accordance with the former laws of the country it is therefore unnecessary
to examine whether this power could not have been exercised (any laws of this country to the contrary notwithstanding) under the new relations, created by the transfer of the territory, between its
inhabitants and the General Government of the United States.
.i.w-iJ i. .-.

department

;

—

—

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]
»

These persons shall be elected by the same electors who choose the deputies to Con"
gres.?, and the election must take place precisely on the day following that of said deputies.
Akt. 3. Seven substitutes shall likewise be named in the same manner as the foregoing, who
shall fill vacancies that may occur, accord ng to the order of their nomination.
AuT. 4. The Departmental Legislature shall lie entirely renovated every four years, and they

Art.

will

2.

commence

AiiT.
l.'t.

on the first day of January following their election.
belongs to the Departmental Legislature
pass (iniciar) laws relative to taxes, public education, industry, trade and municipal
their functions

It

•'>.

To

:

administration.
2d.

To

establish

common

schools in

all

petent donations, out of the municipal

the towns of the Department, and assign to them com-~
where there are any, and wiien not, to impose

funds,

moderate contributions.
To order ihe establishment and repairs of the interior roads of the Department, establishing
3d.
moderate tolls for the payment of the expenses.
4tli.
To dictate all regulations proper for the preservation and improvement of the establishments of public instruction and benificence, and such as tend to the encouragement of agriculture,
industry and commerce
but if such regulation sh(iuld in any way be burdensome to the towns of
the department they must not be put in execution until they be previously approved by Congress.
fith
To promote by means of the Governor whatever may be conducive to the prosperity of
of the Department in all its branches, and to the well being of its inhabitants.
'J'o firm, in union with the Governor, the Municipal Ordinances of the Ayuntamientos,
6th
a|id the regu'ati ns of the interior police of the Department.
7th.
To examine and approve the accounts which are to be rendered of the collection and expenditure of the municipal funds (propios y arhitrios.)
To advise with the Governor in all affairs in which he may require it.
8th
AitT. 6
The Legislature will form its own regulations for its interior government, and elect
:

its

own
Art.
Art.

subordinate
7.

P'our

S.

The

officers.

members present

quorum.
must be signed by the senior member present and by the

are necessary to form a

acts of the Legislature

Secretary.

Art.

v

Each one of the members of the Iie<.'islature shall be responsible for the opinion said
Legislature may give to the Governor against an express law, and particularly if it be constitu9.

tional, or for bribery or subornation.

Akt.

The

10.

I

members -Honorable*' (Senoria)
annum.

egislature shall be styled "Excellency ;" their

in their official capacity

;

and they

shall receive $!,50() per

*

The Governor shall administer the oath of office to each member of the Legislature,
body be present it shall be administered in their presence, to keep and cause to be kept
the constitutional laws, and faithfully to fulfil the obligations of their situations, being responsible
for the infractions which they may comnjit or not impede.
Aur. 12. The Legislature shall have a Secretary with a salary not to exceed ^1200 per
Art.

1

I.

in case that

annum.
Art.

The

18.

They

Restrictions of the

no

Governor and Departmental Legislature
nor apply any contributions
:

to other than
those objects pointeil out by law.
'i'bey ."^hall not adopt any measures for raising armed forces except in such cases wherein
2d.
they are expressi) authorized by law, or when tliey may be ordered so to do by the General Gov-

1st

shall im.[)ose

illegal contributions,

ernment.
They shall not make use of any other authority than that granted to them by law.
3d
AiiT. 11.
Fhe members of the iJepartmental Legislature cannot renounce their situations
without a legal motive, to be approved by the Legislature itself, and sanctioned by the Governor.

SECTION

IV.

Prefects and Sub-Prefects
AnT. L In ea h district there shall be a Prefect named by the Governor and confirmed by the
General Government, who shall rema n in office four years, and may be re-elected.
Art. 2. It belongs to the Prefects:

—

1st.

To

take care of public order and tranquility in their district, with entire subjection to the

Governor

and cause to be enforced, the laws and decrees of Conand circulate them in the towns of the di.strict.
To observe, and cause to be observed, the decrees and orders of the General Govennnent,
3d.
the resolutions of the Departmental Legislature and of the Governor.
Art. 3. In order to carry out the foregoing powers and duties (atribuciodes, ) they may in
their district impose by their own authority, fines to the amount of one hundred dollars, to be de2d.

'^o publi.^h without delay, enforce

gress which they

may

receive from the Governor,
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where the person fined helongs, or they may sentence to
days of public works, or arrest for double that period, those who disobey or are wanting in
respect towards them, or who in any other way disturb the public tranquility
attention being paid
to the circumstances of the individuals, and a trial being allowed them in case they should require
But with respect to such faults as have penalties assigned to them by law, the existing laws
one.
must be observed.
Art. 4. They will hear complaints against the functionaries of the government of the district,
livered to the municipal fund of th^ place

fifteen

;

and they may

in their

own

amount

authority impose upon them a fine of the

of thirty dollars, to

be applied to the municipal fund of the place to which the person fined belongs, for faults cognizable by government but in case they should consider that said functionaries should be suspended,
they will inform the Governor for him to determine what may be convenient.
Art. 5. They will resolve on their own authority the doubts which may occur respecting the
election of Ayuntamientos, and accept or not the resignations of the members thereof, and the Justices of the Peace ; but the parties interested will nevertheless have the right to appeal directly to
the Governor.
Art. 6. iShould any one consider himself wronged in any of the three foregoing cases, he
may appeal to the Governor, who will definitively decide what he may consider just.
Art. 7. When public tranquility or the investigation of some crime makes it necessary, they
may give a written order to search certain houses, and to arrest any person and without this requisite they will order the culprit i,n fraganfe to be secured, but in both cases they will within
three days place the person arrested at the disposal of the competent judge, to whom they will
manifest in writing the cause of the arrest.
Art. 8. With the consent of the Governor they may oriler idle vagabonds who have no known
occupation, for the time necessary for their correction, to the establishments destined to that object, or to such manufactories or agricultural establishments as may choose to receive them voluntarily
the person sentenced being allowed to choose to which of the last two esta!)lishments he
wishes to go.
Art. 9. They will incite the tribunals to render prompt and upright justice, informing the
Governor of the defects they may note in the magistrates ; but without intermeddling in their func;

;

^

tions.

Art.

10.

They

will take particular care that

common

schools be not wanting in any of the

towns of the Department.

Art.
1.
They will scrupulously take care that the masters and mistresses not only possess
the necessary instruction, but they also be of good moral character, the circumstances of the place
being taken into consideration.
1

Art.

Should the want of funds prevent the establishment of

schools, they will apply to
Departmental Legislature.
Art. 13. They will propose to ihe Governor whatever measures they may judge proper for
the encouragement of agriculture and all the branches of industry, instruciion, and public beneficence, and for the execution of new works of public utility and for the repairs of the old ones.
Art. 14. They will by their own authority and agreeable to the laws, regulate the distribution.
oi cortinion lands in the towns of the district, provided there be no law suits pending in the tribunals
respecting them the parties interested having the right to appeal to the Governor, who in concert
with the Departmental Legislature, will decide definitively what may be most convenient.
(1.)
Art. 1.5. They will cause the Sub Prefects, Ayuntamientos, and Justices of the Ptace to
comply faithfully with their respective obligations, and see that they do not exceed their authority.
Art. 16. In the administration and expenditure of the funds of the towns, they will exercise
the supervision which may be granted to them by the ordinances of the Ayuntamientos.
Art. 17. They will appoint the Sub-Prefects, sending the appointments to the Governor to
12.

the Governor that he

may make

it

known

to the

;

obtain his approval.

Art. 18. Should not the Governor's answer arrive in time, owing to the loss of the mail or
any other cause, the person appointed will take his situation on the 1st of January in which the
periodical renovation takes place, without prejudicing what the Governor may resolve.
AiiT. 19.
They will also name the Justices of the Peace of the District, to be proposed to them
by the Sub-Prefects of the different towns, observing what is ordered in thet^vo preceding articles.
Art. 20. The Prefects will communicate their appointments to the new Sub-Prefects in an
official letter, of which they will also send a copy to the former ones, that they may likewise oflScially inform the authorities of the towns.
Art. 21. In the same manner they will communicate the appointments to the new Justices
of the Peace and to those who have ceased, that these latter may inform all vi'hom it may concern.

This distribution has referenence only to temporary use and occupation.
Common lands
(1.)
cannot be sold without legislative authority, but municipal lands, with certain restrictions, may
be sold by the Town Councils.
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Art. 22. They will require from the military commandant the necessary force for the preservation or re establishment of public tranquility and for the security of the roads.
Aut. 23. The Prefects on taking possession of their siluations will receive by inventory all the
documents, laws, decrees, orders and other papers belonging to the Prefect's office, and will in the
same manner deliver to their successors, they being responsible for any loss of said documents.
Art. 24. They shall be the ordinary channel of communication between the Governor and the
Subaltern authorities of the District; and whatever representations may be made by the latter to the
Their ordinary place of residence
former must be accompanied with their remarks (information.)
shall be the chief town of the district, unless under particular circumstances, the Governor may
determine otherwise with the consent of the Departmental Legislature.
Whenever they may think proper they will consult with some competent judge,
Aut. 25
(Juez de letras) who is bound to give his advice.
AnT. 26. The Governor in concert with the Departmental Legislature, and bearing in mind
the diiTerent circumstances of the districts, will propose to the President of the Republic the salary
which each Prefect ought to enjoy, but this must not exceed ^^500 per annum.
Art. 27. Each Prefect shall have a i^ecretary, which he may appoint and remove at pleasure,
who shall have a salary of $700 per annum. Neither the Prefects nor their Secretaries can ask or
receive any emolument or fee for any kind of business connected with their offices.
Art. 28. The Prefects on entering on their duties will make oath in presence of the Ayuntamiento of the chief town of their district, or if there be no Ayuntamiento, then before a Justice of the
Peace.
Aut. 29. The Secretaries will take a similar oath before their respective Prefects.
Anr. 30. The Sub Prefects have the same faculties and are subject to the same obligations of
the Prefects in their respective localities, but in all their official duties they are subject to the direction of the Prefect of their District.
They can however of their own authority impose a tine of §50
or sentence to eight days labor on the public works in the same manner and under the same restrictions as the' Prefects.
On entering upon the duties of their office they take a similar oath, and are
allowed §365 per annum for stationery &c., which is the only salary they receive; they however
are not prohibited from receiving fees.

SECTION

Of

V.

the Ayuntamientos,

Art.

1.
The Capital of the Department, Ports with a population of 4000 inhabitants. Interior
of 8000 inhabitants. Towns which had Ayuntamientos previous to 18(8, and those to
whom this right is given by special law, shall he entitled to Ayuntamientos or 'I'own Councils.
Art. 2
In order to form a quorum for the transaction of any business, more than one half of
the members must be present.
Art. 3. The number of Alcaldes, Regidores, and Sindicos will be fixed by the Departmental
Legislature in concert with the Governor, but the first must not exceed six
the second, twelve ;
and the third, two.
Art. 4. The Alcaldes are to be removed every year, half of the Regidores the same, and
when there are two Sindicos one of them, the first appointed to be first removed when there is
only one Sindicohe must be changed every year.
Art. 5. The Alcaldes, Regidores, and Sindicos may be re-elected indefinitely, and no one can
refuse to serve without a just cause, approved by the Governor or Prefect, or in case of re-election,
when two years have not expired, or if within the same period they have acted in any other municipal situation, or as Sub Prefect, or Justice of the Peace.
Art. 6. In case of the death or inca[)acity of any of the members of the Ayuntamiento, others
may be elected to supply their places, unless thevncancy should occur within less than three months
of the close of the year in which case the periodical time n)ust be waited for.
Art. 7. If the newly elected should be an Alcalde, he will take the place that was vacant ; if
a Regidor or Sindico, he will occupy the lowest place, and the others will ascend according lo the
order of their appointment, until the vacancy be filled up.
Art. 8. In case of the suspension of an entire Ayuntamiento, or part of one, the Avuntamienio of the preceding year will take its place in the whole or in part as it may happen.
Art. 9. The following persons cannot be members of Ayuntamiento: (Officers afipointed by
Congress, by the General or Departmental Governments, the Magistrates of the Supreme tribunals,
the legal judge of the lower court (de primera instancia 5) Clergymen, Directors of Hospitals, or
other chartible itsstitutions.

Towns

;

;

;

Art. 10. The Ayuntamientos, under subjection to the Sub Prefects, and through them to the
Prefects and Governor, will have charge of the police, health, c»mfort, ornament, order and security of their respective jurisdictions.

Art.

1

1.

They

the public squares.

will coijsequently take care of the cleanliness

of the streets, market places and
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AuT.

12,

They

will seeihkit

ifi

each town fh^Ve

tue otie

or thdl'ieiburying gfduncis conveniently

located.

Art. 13. They will watch over the quality of all kinds of liquors and provisions, in order that
nothing unsound or corrupted be sold.
Art. 14. They will take care that in the Apothecary shops, no rancid or adulteratt^d drugs be
sold, to which end they may appoint intelligent persons of the faculty to examine them.
Art. 15. They will see that marshes be drained, and that stagnant and unhealthy waters be
made to run off. and that everything which tends to injure the health of men or cattle be removed.
Art 16. They will likewise take care of prisons, hospitals, and establishments of public benificence

which

are not of private foundations.

'I'he moment that any prevailing sickness makes its appearance in the district of the
Municipality, the Ayuntamiento will inform the Sub-Prefect, or should there be no Sub- Prefect, the
Prefect, in order that through his means the necessary assistance may be administered, but this
will not prevent the Ayuntamiento from taking in the mean time the necessary steps to cut oft* or
restrain the evil in its commencement.
Vv ith this laudabe object, they will name a committee of charity, composed of a
Aur. 18.
Regidor or Alcalde, a Sindico, a Physician should there be one in the place, and two residents or
more, should the Ayuntamiento think it necessary, according to the extent of the pi. ice and the
duties to be performed.
Art. 19. The Aynntamiento will remit semi-annually, to (he Sub-Prefect, or in default of hirn
to the Prefect, that he may forward it to the Governor, an accoimt of the births, marriages and
deaths in ea h of these periods, which must embrace all its district, and mention the sex, age, diseases of tf'hich they may have died, keeping in its records a copy of this document.
Art 5o. In order to obtain these data, they may ask them of the parish curates, the Justices
of the Peace, the mianicipality, or any other persons or corporation capable of furnishing them.
Art. 21. In order to attend to the ornament and comfort of the towns, they will see that the
market places, be well distributed, and thai every obstacle, tending to hinder them fiom being sufficiently provided be removed.
Tht-y will take care of the preservation of the public fountains, and see that there be
AiiT. 22.
abundance of water for men and cattle.
Art. 23. They will likewise endeavor as far as possible, to have the streets straight, paved and
lighted, and that there be public walks and abundant plantations, for the beauty and health of the
towns.
Art. 24. It belongs to them to procure the construction and repairing of bridges, causeways
and roads, and to encourage agriculture, industry, trade and whatever they may consider useful to

Art.

17

the inhabitants.

Art. 25. At the junction of different roads, they will place inscriptions pointing out the respective directions and distances.to the nearest towns.
Art. 2(J. It belongs to the .'\yuntamientos, to make contract for all kinds of diversions, licence
ba''ing previously been obtained from the first local political auihorty.
Art. 27. The products from these contracts must be paid into the municipal funds.
Art. 28. If the regulations of police and good government should not embrace all the measures which the Ayuntamientos may consider necessary for the preservation of order and the security of persons and property, they may propose to the Governor whatever others they may deem
convenient, in order that those which may appear just may be adopted.
Art 25). They will see that in every town there be a safe and commodious prison, that in said
prisons different departments be found for persons arrested and for prisoners, and they
care that the hitter be usefully employed.
Art. 3U. They will pay careful attention to the establishment of Common Schools
town, the masters and mi.stresses of which must be paid out of the municipal fund, and
not only be careful to appoint proper persons, but to see that at all times they continue

will take

in every
they will
to be of

good conduct and sound morals.

Art. 31. They will distribute with all possible impartiality, the municipal duties imposed
upon the citizens, guiding theniselves by the existmg laws, or by such as may hereafier be made.
Art. 32. They wdl watch over the arrangement of the weights and measures, agreeable to the
laws on the subject.
AiiT. 33.
The Ayuntamientos, and every one of iht'ir members, whenevf-r they may be called
upon by the Prefect, Sub- Prefect, and Alcaldes, will render every assistance towaids carrying into
execution the laws, decrees and orders, and the preservation of public order.
Art. 34. They will have the administration and expenditure of the municipal funds to manage,
being guided by the ordmances relating thereto, and having in view the expenses approved by the
Government. Within the fijst two months of the year, they will remit to the Sub-Prefe( t, or in default ot him, to the Prefect, that he may send to the Governor, an account with vouchers, of the total
amount of municipal funds, and of the direction given them during the preceeding year.
Art. 35. The municipal funds will be deposited with such person or peisons as the Ayuntamiento may appoint, under its responsibility.
Art. 36. The mal administration of the funds and the expenditure thereof in expenses not
designated by the ordinances of the Ayuntamientos, or which have not obtayied the approbation

;
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of Government, involve the pecuniary and personal responsibility of each of its members, who riiay
prove to be culpable in its management, or who may have given their votes in the resolutions of
said corporation 5 but those who may not have voted for such resolutions will be free from responsibility.

Art. 37. The Ayuntamientos may appoint at their pleasure a Secretary, and assign him with
the approbation of the Governor, who will act in concert with the Departmental Jjegislature, the
salary that may be considered just
but he cannot be removed from his situation without the same
approbation.
Abt. 38. Should the municipal funds not be sufficient to pay the salary of a Secretary, the
Regidores by monthly turns will perform his duties, and they will only be allowed stationery.
Art. 39. The members of the Ayuntamientos on taking office will take the same oath as
other political authorities ; the Alcalde, or the first one, should there be two or more, will take it at
;

the hands of the Prefect or Sub-Prefect, or in defect of both, at the hands of the former Alcalde,
and the other members of the corporation, as likewise the Justices of the Peace of the Municipality
will also be sworn in by the Alcalde.
Art. 40. The Secretaries will take the same oath before their Ayuntamientos.

SECTION

Of
Art.

1.

The

VI.

the Alcaldes.

Alcaldes in the places of their usual residence, will take care of good order and

public tranquility.
2.
They will watch over the execution and fulfilment of the police regulations, laws, deand orders which may be communicated to them by the Sub-Prefects, or in their defect, by
the Prefects, and ihey will duly circulate them to the Justices of the Peace of the Municipality.
Art. 3. For the fulfilment of the objects mentioned in the preceding articles they will ask for
the necessary force from the Military Commandant.
Art. 4. In defect of such force, or if it should not be sufficient, and any citizens should ask
assistance in order to secure their persons or property when they are in danger, and in general for
the security or apprehension of criminals within their jurisdiction, and for the preservation of public
order, they will call upon the citizens, who are strictly obliged to obey them, the same as any other

Art.

crees,

public authority.

Art. 5. They
him at the disposal
Art. 6. They
reprimand the

Art.

7.

idle,

will cause the culprit, infraganU^ to be secured and within three days will put
of the competent Judge.
will see that the residents of the place live by useful occupations, and they will

vagabonds, persons of bad conduct, and those

Those who through drunkenness

who have no known

any other motive,

or

occupation.

disturb the public tranquility,

or who disobey them, or are wanting in respect to them, they may on their own authority fine to
the amount of $25, to be applied to the municipal funds, or they may sentence to four days of public works, or double the time of arrest, taking into consideration the circumstances of the individuals,

and giving them a trial in case they may require it; but with respect to crimes designated by law the
existing regulations must be observed.
Art. 8. Should any one consider himself aggrieved in the case of the preceding article he
may appeal to the immediate superior, who will definitely determine what he may esteem just.
Art. 9. They will assist and have a vote at the session of the Ayuntamientos, and they will preside over
assist,

them according, to the order of

and when they do preside

their

appointment when neither the Prefect nor Sub-Prefect

their vote shall be decisive.

The temporary absence of the Alcaldes will be supplied by the Regidores according
The same will be practised in case of death, &c., until the perof their appointment.
son be elected who is to succeed them.
Art.

10.

to the order

SECTION

Of the

Justices

VII.

of the Peace.

Art. 1. The Departmental Legislature and the Governor, having previously heard the opinfen of the respective Prefects and Sub Prefects, and bearing in mind the different circumstances of
all the towns and villages of the Department, will determine the number of Justices of the Peace which
there should be in each of them
but they must not neglect to establish them in every ward and
populous rancheria distant from a town.
Art. 2. The Justices of ihe Pence are to be named by the Prefect of the District on the recommendations of the respective Sut) Prefects.
Art. 3. In every place of one thousand inhabitants or more, the Justice of the Peace shall
have, under subjection to the Sub Prefect, and through him to the superior authorities, the same
;

feculties

and obligations as the Ayuntamientos

C

5

but in the management or supervision of the

mu-
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nicipal funds, they will restrict themselves to
l^ the Departmental Legislature.

what may be

established in the ordinances to be

made

These

Justices of the Peace, as well as those of places which do not contain one thouthose of the suburbs and rancherias at a distance from towns, and those of the
quarters and wards of every populous town, shall have the faculties and obligations granted to and
6.
imposed on the Alcaldes in Section VI, Art. 1
Art. 5. In the suburbs and rancherias distant from towns, and in such towns where only a

Akt.

4.

sand inhabitants

;

—

Justice of the Peace is established, a substitute shall also be named in the same manner as the real
In other places where there are several Justione, to take his place in case of temporary absence.
ces of the Peace, they shall during the present year 1837 mutually supply the places of each other.

In future this shall be done by the former Justices of the Peace, according to the order of their appointment, beginning with those of the last year.
Art. 6. The Justices of the Peace of those places in which the Ayuntamientos are to cease,
will receive, by means of correct inventory, all the documents, books of acts, and whatever may
belong to those corporations, and they will remit a copy of it to the Governor that he may send it
to the Departmental Legislature.
Art. 7. The Governor, in concert with the Departmental Legislature, will dictate convenient
regulations relative to securing the municipal funds until the ordinances fix the rules for their good
management and expenditure.
Art. 8. The situation of the Justices of the Peace is a Municipal office which cannot be refused
except for a legal cause approved by the Governor or Prefect, after hearing the opinion of the authority that named or proposed him, or in the case of re-election, if two years have not transpired, or if
an equal time has not passed since he served as Sub-Prefect.
Art. 9. The Justices of the Peace on entering into office will make the same oath as the other
authorities, at the hands of the Sub-Prefect, or in default of him, before the last Justice of the Peace
or before the first one appointed, should there be several.

SECTION

VIII.

General Observations.
A»t. 1. The channels of communication established by this law cannot be deviated from except in extraordinary circumstances, or in case of complaint against some functionary through whose
hands the communications ought to be forwarded.
Art. 2. The fines imposed by the functionaries mentioned in this law shall not be collected by
themselves, but they shall order them to be delivered to the Treasurer or depository o? the municipal funds,
ty

who

will give the corresponding receipt, so that the person fined

by which he was

Art.

3.

If those elected for Governors,

and persons employed in their Secretaries'
public funds than the salary designated by

satisfy the authori-

Members of

the Departmental Legislature, Prefects,

should receive a higher salary or pension from the
this law, they shall continue to enjoy it, and to that end
offices,

the excess shall be credited to them.
Art. 4. The laws which organized the economic-political

aboUshed.

may

fined.

government of the Department are
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PART SECOND.
JUDICIAL,

LAW OF MAY

23cl,

SECTION

1837.

I.

4

Of
Art.

the

Superior Court

— (Tribunal.^

The

Superior Tribunal of California shall consist of four Judges, (ministros,) and one
(fiscal i) of which Judges the three senior ones shall compose the first bench,
(sala,) and the junior one the second.
Art. 2. The Tribunal shall have a President, who will remain in office two years, and may
be re elected he shall be appointed by the Tribunal itself, from its own magistrates.
In defect of
the President, the senior Judge shall preside.
Art: 3. The Judges and Attorney General shall each receive a salary of four thousand dollars
per annum.
Art. 4. The superior Tribunals in a body shall be addressed with the title of "Your Excellency. "
The same title shall be given to each of the benches thereof, and the President, Judges,
and Attorney General shall officially be styled "Your Honor, " (Senoria.)
Art. 5. Whenever the number of Judges necessary to complete the benches shall be defective,
through absence, recusation, vacancy or any other cause, such deficiencies shall be supplied with
primary Judges, (Jueces de primera instancia.)
Art. 6. Within the three first months after the installation of the superior Tribunal, it shall
form a tariff of the fees and dues to be collected in the Departmentby the primary Judges, Alcaldes,
Advocates, Clerks, and other judicial officers.
Art. 7. The second bench of the superior Tribunal ( I ) shall take cognizance of the first appeals (en segunda instancia) in the civil and criminal causes of the Territory mentioned in the
first attribution of Art. 22d, 5th Constitutional Law 5 and the first bench shall take cognizance of
the second appeals, (en tercera instancia.)
(2.)
Art. 8. In the same manner shall causes instituted against Magistrates and Subalterns as menand the second appeal mentioned in said attioned in the second attribution (3) be dispatched
This bench shall also take cognizance of the right of aptribution shall belong to the first bench.
In order to carry out the objects
peal (recurso) mentioned in the 3d and 4th attributions.
(4.)
comprehended in the 7th, 8th, and 9th attributions, (5) a full tribunal of all the Judges shall sit, in
which the Attorney General shall also have a vote.
Art. 9. The superior Tribunal, including the President, all the Judges and the Attorney
General, shall, in the capital of the Department, perform a general examination of prisons, including all places where prisoners may be detained subject to the ordinary jurisdiction, and make a
report of said examination to government, that it may publish the same and take the necessary
At these examinations two members of the Ayuntamiento shall
measures in virtue of its powers.
attend (without any vote) with the Magistrates of the Tribunals, next to the senior one ; and the
Ayuntamiento shall be previously informed of the appointed hour, in order that it may appoint those
1.

Attorney General,

i

;

who

are to attend.

Art. 10. Public examinations shall likewise be made by two of the Judges, acting by turns,
the Attorney Geneand commencing with the junior ones. The President shall not be included
;

The powers of the superior Tribunals, as originally organized, are given in Law 5lh, Art.
(1)
22d, of the Constitution of Mexico, but the transfer of this Territory to the United States has annulled or limited some of the powers so conferred
The causes referred to in the latter part of this Article are those against the superior Magis(2)
trates of the Territory.
This has reference to causes against inferior Magistrates and the Subalterns and dependents
(3)
of the Tribunal.

These have reference to appeals from the Judges of first instance, and the adjustment of
(4)
competences of jurisdiction arising between subaltern Judges.
These have reference to the nomination of Judges, subalterns and dependents of the Courts*
(5)
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and Secretaries

shall attend,

and likewise the Judges of

first

instance in criminal cases, with theif

respective clerks.

At both of these examinations all the prisoners shall present themselves. The
besides the customary examination, shall personally inspect the habitations and scrupulously inquire into the treatment given to the prisoners, the food and attention bestowed upon
them, and if they are loaded with more irons than the Judge has commanded, or are kept in solita-

Art.

11.

Magistrates,

But if there should be prisoners of another jury conlinement (incomunicados) without orders.
risdiction in the public prisons, they shall confine themselves to examining how they are treated,
correct the abuses and defects of the jailors, and report to the respective Magistrates whatever further they

may

observe.

Whenever a prisoner shall ask to be heard, one of the Judges having cognizance of
the cause shall go and hear what he has to say, and report to the corresponding bench.
Art. 1 3. The reports or notices of the institution of suits or causes, which the inferior Judges
have to address to the superior Tribunal, shall be presented to the bench of second instance, for it

Art.

13.

to take the necessary measure* for the rpeedy conclusion of the same, according as the nature

enormity of the crimes

Art.

The

may

and

require-

Tribunal shall see that the primary Judges in criminal cases remit to
and of those still pendwhich
ing, expressing the dates on which they commenced and their actual state of forwardness
shall be submitted to the bench of second instance, in order that in view thereof, and after hearing
the Attorney General, the necessary steps maybe taken towards the speedy and exact administra-

it,

li.

superior

quarterly, circumstantial lists of the causes finished during that period,

;

tion of justice.

Art. 15. The Attorney General shall be heard in all criminal and civil causes in which the
When he acts as plaintiff, (actor,) or
public interests or the ordinary jurisdiction are concerned.
pleads his own rights (coadyuvare sus derechos,) he shall speak in Court before the attorney of the
criminal, and may be constrained (apremiado) at the instance of the parties the same as any of them.
His replies, whether in civil or criminal cases, shall never be concealed so that the parties interested
(recusado.)
cannot see then), and he cannot be recused,
Art. 16. To constitute a sentence in a bench of three judges, two perfectly coinciding votes
are requisite.

SECTION

Of the

II.

Courts of First Instance

— (Primeria

Inslancia.)

Art. 1. The Governor and Legislature, on the recommendation of the superior Tribunal, shall
designate the number of Judges of this Court in the chief town ^cabecera) of each district, in conformity with the laws.
Art. 2. Where there is but one Judge of first instance to a district, he shall have both civil
and criminal jurisdiction if more than one, these are separate.
Art. 3. Each Court shall have a Clerk and Recorder, (Escribano y Escribiente,) and an Ex,•

eeutive officer, (Comisario.)
Art. 4. The salaries of the Judges and subalterns of this court

is fixed by the Governor and
superior Tribunal, in concert with the Departmental Legislature, to be afterwards approved of by

the General Government.

Art.

5.

The Clerks

(1.)
or Notaries (Escribanos) of this Court are appointed by the superior Tri-

bunal, on the recommendation of the Judges of the Court 5 the other subalterns are named by the
Judges themselves, due notice of these appointments being given both to the Governor and superior
Tribunal.
Art. 6. These Judges, on entering upon their duties, must take the usual oath of office. In
case of sickness, absence, death, &c., their places may be supplied ad interim by persons appointed
by the superior Tribunal, with the approbation of the Governor.
Art. 7. No Judge of first instance can act in a civil or criminal case without the Clerk of the
Court, (Escribano,) except in case there be no such Clerk, or where the case is too urgent to wait
for his presence, in which case two witnesses must be called in, and the papers so witnessed must
be afterwards turned over to the custody of the Clerk.
Art. 8. The cognizance and jurisdiction of these Judges are limited to the judicial subjects of
their territory.

Art. 9. All law suits and civil or criminal causes, of whatever description, shall be brought
forward and carried on before the respective Magistrate of first instance, excepting in cases wherein
clergymen and military persons are privileged by the constitutional or other laws in force.

(1)
ffice.

The

salary of the

Governor Riley,

Judge of

first

Judge of

Civil Courts

was

fixed at ^1,500, with the stipulated fees of
to pay this salary to the

in his Proclamation, has signified his intention

instance in each political district of California.

—
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Art. 10. No complaint, either civil or criminal, involving simply personal injuries, can be
admitted without proving, with a competent certificate, that conciliatory measures have been attempted, (viz by means of arbitrators or kombres buenos.)
Art. 11. From the preceding Art. are to be excepted, verbal processes; those of contest respecting chaplaincies, (capellanias colativas, ) and other ecclesiastical causes of the same description,
in which the parties interested cannot come to a previous arrangement; the causes which interest
the public revenue, the municipal funds of towns, public establishments, minors, those deprived of
In the same manner, no conciliathe administration of their property, and vacant inheritances.
tion is to be attempted for the recovery of any kind of contributions or taxes, whether national or muNeither is it necessary in
nicipal ones, nor for the recovery of debts which have the same origin.
the trial of summary and very summary interdictions of possession, the denouncement of a new
work, or a retraction; nor in promoting the faculty of inventories and distribution of inheritances,
nor in other urgent cases of the same nature; but should a formal complaint have to be afterwards
made which would cause a litigious process, then conciliation oug^it first to be attempted, but it
must not take place in cases of bankruptcy where creditors sue for their dues; but it shall take
place when any citizen has to demand judicially the payment of a debt, although it may arise from
:

a public writing.

—

NofeThe translator cannot vouch for the correctness of the translation of the foregoing Art.,
as he does not himself fully understand the original, on account of the many law terms used therein.— W. E. P. H.
Art. 12. In the trial of causes which exceed one hundred dollars but do not exceed two hundred dollars, the Judges will take cognizance by means of a written process according to law, but
without appeal, nevertheless the parties may take advantage of the appeal of necessity before the
superior Tribunal, should the laws have been violated which regulate the mode of proceeding.
This
appeal shall be referred to the same Judge, in the terms and for the purpose mentioned in Art. 20
of Sec. iv.
Art. 13. Any person who may be despoiled of or disturbed in his possessions, whether the aggressor be an ecclesiastic, a layman, or a military character, will apply to the legal Judge for restitution and protection; and cognizance of these matters are to be taken by means of the corresponding; very summary process, or even by means of the plenary one of possession if the parties should
it, with appeal to the respective superior Tribunal; the judgment of property (juicio de propriedad) being reserved to the competent Judges.
Art. 14. The Judges of the first instance, in their respective districts, will take cognizance,

ilesire

by way of precaution, with the Alcaldes, in the formation of inventories, justifications, ad perpeiuarn^ and other judicial matters of this kind, in which the parties have yet made no opposition.
Art. l.^i. They will hkewise take cognizance of such civil and criminal causes respecting common crimes as may arise against the Alcaldes of their district.
Art. 16, Every sentence of first instance in criminal causes must be immediately notified to
the person who entered the suit and to the culprit, and if either of them shall appeal, said causes
must, without delay, be remitted to the superior tribunal, the parties being previously summoned.

Art.

17.

and culprit agree to the sentence, and the suit should be respectwhich the law imposes no corporeal punishment, the judge will execute the senthe cause should be one respecting crimes which have such a punishment assigned

If both the accused

ing trivial crimes

for

But if
tence.
to them, the process shall be remitted to the superior tribunal, the time for appealing having passed,
although the parties themselves should not appeal, they being previously cited.

Art.
effects,

18.

and be

In

all civil

causes, in

which according

to

law the appeal should take place in both

clearly admitted, the original acts of the process shall be remitted to the superior tri-

bunal at the costs of the appellant, the parties being previously cited, that they may make use of
But if said appeal be merely admitted in the devolutive effect and not in the suspentheir rights.
sive one {efedo devolutivo y {no en el) suspensivo) [the former of which means, the cognizance
which a superior judge takes of the determinations of an inferior one without suspending the executhe
tion of them; and the latter, the same thing together with the suspension of the execution
Translator^] the remission must not take place until after the execution of the determination, what-

may be to the contrary.
The Judges of first instance, in the place of their residence, if there be no superior
will in public make the prision examinations required by law; two members of the

ever practice there

Art.

19.

tribunal there,

Ayuntamiento will also be present at the general ones, but without a vote; and every month a report
of said examinations will be rendered to the superior tribunal.
They will likewise go to the prison
when any culprit asks for audience, and they will hear whatever he may have to say.
Art. 20. The inferior magistrate will also report to the superior tribunal, at fuithest within the
three days after commencing the causes, all such as they may be forming for crimes committed in
the respecti5t.e jurisdictions.
They will likewise send to said tribunal quarterly, a general list of
those that they may have concluded in that time, and of such as still remain unfinished in their
sespective courts, expressing the state in which they may be and the dates of their commencement.

^
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SECTION

Of

III.

Alcaldes arid Justices of the Peace

Art. I. It belong's exclusively to the xMcaldes of the Ayuntamientos and to the Justices of the
Peace, in places whose population consists of one thousand or more inhabitants, to exercise in their
jurisdiction, with respect to all classes of persons, the office of conciliators.
Art. 2, It likewise belongs to such Alcaldes and Justices of the Peace to take cognizance of,
and decide in their respective towns, all verbal processes which may occur, except those in which
ecclesiastics and military persons are sued.
Art. 3. It belongs likewise to them, to dictate in litigious cases the very urgent measures that
and to take, under similar circumstances,
will not admit being taken before the primary judges
the first steps in criminal causes, and also such others as they may be commissioned to do by the
;

respective tribunals and primary courts.

Art. 4. Of the attributions comprehended in the three foregoing articles, the Justices of
Peace of such places as do not contain one thousand inhabitants shall only exercise that of taking
(whether in civil or criminal cases) such steps as from their urgency do not give time to apply to
the nearest respective authorities.
Art. 5. In order to verify the judgment of conciliation, whosoever may have to institute any
civil suit, the value of which does not exceed one hundred dollars, or any criminal one respecting
serious injuries, purely personal, shall make his complaint to the Alcalde or competent Justice of
the Peace, demanding verbally to have the accused party summdned in order to commence the trial
of conciliation, and said Alcalde or Justice of Peace will immediately have the summons made
out, which must mention the object of the complaint, and fix the day, hour, and place, in which
the parties have to appear, and both the accuser and the accused are to be told to bring each his
arbitrator (hombre-bueno), who must be a citizen in the exercise of his rights, and completed his
25th year of age [with us 21 years is the legal age.]
Art. 6. The accused party is bound to concur in obedience to the summons of the Alcalde or
Justice of Peace, but should he not do so, a second summons must be sent to him to appear at
some newly appointed time, under a penalty of from two to ten dollars fine
and should he still
not come forward, it shall be considered that the means of conciliation have been at'empted, and
that the trial is at an end, {i. e. the trial of conciliation,) and the fine imposed upon the accused
party shall be irremissibly exacted.
Art. 7. It shall likewise be considered that the means of conciliation have been tried, and
that the ttial is concluded, if the person summoned appear before ihe Alcade or Justice of Peace
in obedience to the first or second summons, and say that he renounces the benefit of concil-

—

;

iation.

Art.

In the two cases treated of in the two foregoing articles, the corresponding record
in the respective book, and be signed in the first case by the Alcalde or Justice of
Peace, the Plaintiff and Clerk, (Escribano,) if there be one, and it not by two assisting witnesses ;
and
and in the second case, by the Alcalde or Justice of Peace, the Plaintiff and Defendant
whenever the latter does not make his appearance, but renounces the aforesaid benefit, he must
8.

must be made

;

necessarily do

it

in writing.

When

come forward,

either personally or by means of their lawful
of Conciliation, the Alcalde or Justice of Peace and the
Arbitrators will make themselves acquainted with what the parties have to expose respecting the
matter in dispute, and when the said parties retire, the Alcalde or Justice of Peace will hear the
opinion of the Arbitrators, and will immediately, or within eight days at farthest, give the sentence
which he may consider most fitting to avoid a law suit, and to bring about the mutual conformity of the parties.
Art. 10. Each Alcalde or Justice of Peace shall have a book entitled
OF CONCILIATIONS," in which he shall note down a concise account of what occurs in the trials of
Conciliation, agreeably to what is ordered in the preceding article and in continuation of the Conciliatory Sentence dictated by the Alcalde or Justice of Peace, which must be notified to the parties
interested in presence of the Arbitrators, in order that they may say whether they agree to it or
not, which must also be noted down and be signed by the Alcalde or Justice, the Arbitrators, and

Art.

9.

the parties do

representatives, to proceed with the

trial

"BOOK

parties interested.

Art.

When

the parties agree to the Sentence, the certified copies of the proceedings
given to them in order that the corresponding authority may
carry it into effect, and if either of the parties should not agree, the Alcalde or Justice of Peac^
will give him a certificate that the means of Conciliation have been attempted, but without sucthe parties interested merely paying the costs of said certificates in the accustomed
cess
11.

which they may ask

for shall be

;

form.

Art.
and

this

12.
In the same Book of Conciliations must be entered the record mentioned in Art. 8,
Book must remain in the archives when the Alcalde or Justice of Peace conclude the

time of their appointment.
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Art. 13. The fines mentioned in Art. 6 must be delivered to the respective Treasurers of the
Ayuntamientos, in order that the amount of them may go towards paying the expenses of the
books which are to be given to the Alcaldes and Justices of Peace.
Art. 14. These Alcaldes and Justices will decide by verbal process the civil complaints whiok
do not exceed one hundred dollars, and the criminal ones respecting trifling injuries and other
similar faults that do not merit any other punishment than a slight reprehension or correction.
Art. 15. The plaintiff or complainant who enters any suit of this kind, will apply to the
competent Alcade or Justice, and make his complaint verbally, and this authority will cause the
defendant to appear, ordering each party to bring his respective arbitrator with him, who muet
have the requisites mentioned in Art. 5.
Art. 6. In verbal processes, also, the Clerk (if there be one) will concur, or in his defect
two assisting witnesses and after the Alcalde or Justice of Peace and the arbitrators have made
themselves acquainted with the complaint of the one party and the defence of the other, these
parties shall retire and the Alcalde or Justice of Peace will hear the opinion ot the arbitrators, and
immediately or within eight days at farthest pronounce his definitive sentence or decision, which
shall be ordered to be carried into execution by the same Alcalde or Justice of Peace, or by
any other authority to which a proper certificate of said sentence be presented.
Art. 17. A concise account of the proceedings of these processes shall be entered in a book
called "Book of Verbal Processes," and in continuation, the definitive decision or sentence dictated on the subject, and this instrument must be signed by the Alcalde or Justice of Peace, the
arbitrators, the parties interested and the Clerk or acting witnesses. This book shall also be placed
in the archives when the Alcaldes or Justices of Peace conclude their term of office.
Art. 18. Against the definitive sentences given in verbal processes, no other appeal can be
admitted than that of the responsibility of the Alcaldes and Justices of Peace to the superior tribunal and in said processes no fees are to be recovered, but merely the costs of the certificates
1

;

;

that

may

be given.

The attributions mentioned in Arts. 4 and 5 must necessarily be exercised by the
Alcaldes or Justices of Peace in presence of the Clerks, if there be such, and if not, before two
assisting witnesses.
Art. 20. When the subject brought before the Alcaldes or Justices of Peace relates to the
retention of the goods of a debtor who wishes to make away with or conceal them, the prohibition
of a new work, or other matters of like urgency, the Alcaldes or Justices of Peace will themselves
take such necessary steps as may be required to avoid the evils consequent on delay, and they will
order the parties interested then to try the means of conciliation.
Art.

19.

SECTION

IV.

General Laws.
Art. 1. In every criminal suit, the sentence of first appeal (segunda instancia) shall cause exewhen it is perfectly agreeable to the first sentence, or if the parties agree to it.
Art. 2. In criminal causes there cannot be less than one appeal (dos instancias) even when

cution

the accuser and the culprit agree to the first sentence.
Art. 3. All witnesses to be examined in any civil or criminal cause must necessarily be examined by the proper tribunals or magistrates which have cognizance of said causes, and if they

should reside
live.

at other places,

they must be examined by the Magistrate or Alcalde where they

(1)

Art. 4. Every person, of whatever class, privileges, or condition he may be, when he has to
give his declaration as a witness in a criminal cause, is obliged to appear for this purpose before the
Magistrate who has cognizance thereof, without the necessity of previous permission from his chiefs
or superiors.
Art. .5. The confrontation of witnesses with the culprit shall only be practised when the Magistrate considers it absolutely necessary in order to find out the truth.
Art. 6. Both the confrontation mentioned in the preceding article and the ratifications, are to
be made in the process immediately after having examined the witness the culprit being made to
appear in order that he may know him, and the witness summoned in the act of ratification, which
must take place immediately after the culprit retires.
Art. 7. If the first steps of the process (information sumaria) take place before the culprit be
apprehended, as soon as he is apprehended and his preparatory declaration shall have been taken,
the witnesses which have to be examined must be summoned for the purposes mentioned in the
preceding article.
Art. 8. jMo summons shall be sent which has not some relation to the crime, or which is
;

judged

to

(I)
Arts. V.

be useless or of no weight in the business as regards the eliciting of truth.

may be a qiiestion whether this and some of the following articles are not modified by
and VI. of the amendments to the Constitution of the United States.

It
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Art. 9. When the pleas alleged by the culprit have no relation lo the crime, or cannot in any
way diminish its enormity, or are unlikely or improbable, they shall be left out altogether without
receiving the cause on proof (a'prueba;) in which case the trial (sumaria) being concluded, the
culprit. having been previously cited, and the Attorney General in the superior tribunal, it shall be
delivered to the attorney or defender of the culprit for him to answer to the charges in the term of
three days, which having taken place the definitive sentence shall be given.
10.
When any criminal escapes he shall not be summoned by edicts or by the public
but requisitory letters shall be made out for his apprehension and the necessary steps taken
in the mean time the trial shall be postponed, except as to collecting proof of the
for his recovery
crime and its circumstances but it shall be resumed when the apprehension takes place.
Art. 11. In cases where the plenary judgment has to be renewed, the cause shall be received
on proof for a short time, to be postponed, according to its circumstances, as far as forty days ; and
only in the case of having to examine witnesses or to receive some other proof at such considerable
distances as to make that term not sufficient, it may be postponed for sixty days, without any restitution or other recourse taking place in these terms.
Art. 12. When the criminals interpose an appeal against any interlocutory proceedings, or
any other appeal that has to go to the tribunal of second or third instance, the continuation of the
cause shall not be suspended ; and, therefore, if the original acts which caused the appeal can not be
forwarded, certified copies must be sent.
Art. 13. In all civil and criminal causes the interlocutory sentences must be pronounced
and the definitive ones shall be dictated by the superior tribuwithin the precise term of three days
and by the judges of
ntals within fifteen days after the first stage of the suit (vista) be concluded
first instance within eight days after finishing the causes.
Art. 14. In trials of property, plenary ones of possession, and any other civil trial wherein
the amount disputed shall exceed ^4,000, appeal may be made to the tribunal of the third instance
if the parties wish it, although the second sentence agree with the first.
Art. 15. In the same trials, if the amount in question be less than $4,000, the sentence of the
tribunal of second instance will cause execution, if it correspond exactly with the first, that is if the
second sentence neither adds nor takes away anything which alters the substance or intrinsic merit
so that neither the condemnation to pay costs, nor any other demonstration
of the first instance
of a similar nature, can be called in opposition to said agreement.

Art.

crier

;

:

:

;

;

;
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OFFICIAL CORRESPONDENCE.
Executive Department

of CALiFORjiriA,

Monterey, September 11, 1849,

Gentlemen I have the honor to acknowledge the receipt of your communication of yesterday,
respecting the mode of providing for the payment of the expenses of the convention now in session.
I consider myself authorized by the Executive of the United States to use the *' oivil funds" now
in my hands for defraying the necessary expenses of the civil officers of the existing government.
The necessary expenses of the convention will be paid by me from this fund, as far as I may
have the means at my disposal ; but, as these means may be limited, and as I am held responsible
to the government of the United States for the expenditure of the money, I cannot say beforehand
:

whether

I shall feel

authorized to pay

all,

or, if

not

all,

what proportion of the expenses incurred by

the convention.

Very

your obedient servant,

respectfully,

B.

RILEY,

Army, and Governor of California,
E. O. Crosby, T. O. Larkin, Elam Brown, R. M. Price, Committee.
Brevet Brig. Gen. U. S.

Messrs. C. T. Botts,

Executive Department

of California,

Monterey, September 13, 1849.

Sir I have the honor to acknowledge the receipt of your note, (without date,) with a copy of
a resolution of the committee, asking if I can place at the disposition of the convention, on or beI have no authority to place any of the
fore the first day of October next, the sum of $70,000,
but, as stated in my
public money now under my control at the disposition of any other person
letter of the 11th instant, I shall consider it my duty to pay, so far as my means will allow, all the
necessary expenses of the convention.
I cannot, however, now say positively whether I shall have
money enough at my disposal for the accomplishment of this object. In order that your committee
may judge of this contingency for yourselves, I enclose a copy of my letter of August 30 to Lieutenant Colonel Hooker.
:

;

Very
'

Hon. C. T.

Botts,

Chair man,

your obedient servant,
B. RILEY,
Brevet Brig. Gen. U. S. A., and Governor of California.

respectfully,

Sfc.

Executive Department

of California,
Monterey, August 30, 1849.

Colonel I have the honor to acknowledge the receipt of your letter of the 12th instant, communicating the views of General Smith respecting my acts a«d duties as governor of California.
I must beg leave to dissent from some of these views, and to offer a few remarks in defence of
the course which I have pursued in the administration of civil affairs in this country.
In the instructions issued from Washington to General Kearney in
846, for his guidance in
:

1

California, the establishment of port regulations

squadron, while

it

was

said '*the

was assigned

to

the

appointment of temporary collectors

tains to the civil governor of the province."

It

was

commander of
at the

also directed that the

several

the Pacific

ports apper-

duties at the custom-

This dihouses should be used for the support of the necessary officers of the civil government.
vision of duties and this disposition of the proceeds of the customs were continued during the
whole war, except that for a part of one year the duties of collectors in some of the ports were
performed by army and navy officers, while in others the civil collectors appointed by the governor
of California were retained.
On the reception of the treaty of peace, Governor Mason, for reasons which have been communicated to government, determined to continue the collection of revenues in this country, on the authority which has been given him, until Congress should act in the
matter, or orders to the contrary should be received from Washington. He, therefore, as Governor
of California, again appointed collectors in the ports where military officers had performed those
the comduties, and collected the customs on all foreign goods as directed in the tariff of 1846
modore of the Pacific squadron continuing the direction of all matters relating to port regu-

—

ations.
I
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double necessity impelled the governor to this course : the country was in pressing need of
these foreign goods, and Congress had established no port of entry on this coast ; the want of a
more complete organization of the existing civil government was daily increasing ; and as Congress had

made no

provision for supporting a territorial government in this country, it was absofund for that purpose from duties collected on these foreign goods.
It
is true there was no law of Congress authorizing the collection of those duties, but at the same
time the laws forbade the landing of the goods till the duties were paid.
Congress had declined to

lutely necessary to create a

legislate

on the

want of power

subject, and both the President and Secretary of the Treasury
of the Treasury Department to collect revenue in California.

California, therefore,

government of

assumed the

—

acknowledged the
The Governor of

responsibility of collecting this revenue for the support* of the

which he was fully justified in assuming by the neby the instructions which he had received from Washington, (and which had
never been countermanded, ) and by the existing laws of the country.
It is not pretended that
the Governor of California could derive any authority, either from the laws of this country or the
instructions of the President, to collect revenue here, after Congress assumed the control of it.
But in the interim between the signing of the treaty of peace and the extension of the revenue
laws over this country, it is a fair presumption that the temporary regulations established here by
executive authority respecting foreign commerce continued in force, so far as they conflicted with
no provision of the constitution, treaties, or laws of the United States at any rate, such was the
course which Governor Mason determined to pursue, and, as this determination was immediately
communicated to Washington, and the receipt of his despatch acknowledged, without ©ne word
of dissent being expressed, it is to be presumed that his action in the case met the approval of the
government. The executive departments, though well informed of the course which the governor
of California was pursuing in reference to the collection and disposition of this money, refrained
from any interference, and, in all their orders, letters, and circulars, they most carefully avoided
expressing the slightest disapprobation, or even doubt, as to the propriety of that course.
Congress was fully aware that Governor Mason was collecting revenue here for the support of the civil
government, and yet that body declined passing any laws for appointing collectors on this coast
till the veiry close of the session, and even then no cognizance was taken of the moneys which had
been or might be collected previous to the appointment and due instalment of these officers. The
reason of this is obvious
as Congress had failed to organize a territorial government here, all
were aware that the existing government must continue in force, and that it must have some means
of support
such means were found in the neglected revenues of this coast, and employed for that
object, and no one felt disposed to interfere or turn these revenues into the general treasury, until
On no
a fund was established sufficient for the more immediate and urgent wants of California.
other supposition can we account for the action of Congress and of the authorities at Washington.
It cannot for a moment be supposed that they would direct the continuance of a government here
without the means of defraying its expenses; nor that they would tax, through the custom houses,
the people of this infant colony, and at the same time deprive them of all the benefits of a government.
Such a course might accord with the policy of the despotic powers of the Old World, but
it would never be attempted with impunity in our country.
On assuming command in this country as civil governor, I was directed to receive from Governor Mason all his instructions and communications, and to take them for my guidance in the
administration of civil affairs.
Upon- an examination of these instructions, and a full consultation
with Governor Mason, I determined to continue the collection of the revenue till the general government should assume that power, and to add the proceeds to the "civil fund" using that fund
for the necessary expenses of the civil government.
Indeed, I had no other course left for me to
pursue.
This fund formed my only means of defraying the expenses of the government, which
were already great. These expenses are daily increasing, and, as I have no power to impose taxes
in this country, I cannot carry on the government without the moneys belonging to this "civil
fund." Under existing circumstances, the necessity of employing civil officers, and paying them
the full salaries allowed by law, is too obvious to reqnire comment
I have pledged myself to pay
and I
these salaries from that fund, unless forbidden to do so by direct orders from Washington
shall redeem my pledge.
This " civil fund" was commenced in the early part of 1847, and has been formed and used
this

country

a responsibility

cessity of the case,

;

:

;

—

;

The money
in the manner pointed out in the early instructions to the governor of this Territory.
has been collected and disbursed by the "Governor of California," and by those appointed by him
in virtue of his office.
He is, therefore, the person responsible for this money, both to the go
vemment and the parties from whom it was collected ; and it can be expended only on his orders.
Not a cent of this money has been collected under the authority of any department of the army;
nor can any such department, or any officer of the army, simply in virtue of his military commission, have any control, direct or indirect, over it.
It is true, some of this money has, from
time to time, as the wants of the service required; been transferred to the different military departments ; but this transfer was in the form of a loan', and the money so transferred is still due to
The increased expenditures for the support of the civil
the "civil fund," and should be returned.
government as it is now organized, and the pressing necessity of constructing prisons for thesecu-

https://www.archive.org/ [Interent Archive - a nonprofit digital library offering free universal access to books.]

XLin

rity of civil prisoners, will soon render this restoration absolutely essential in order to carry on
the government, especially as the transfer of the custom-houses to the regular collectors appointed by the general government will now cut off all further means of supplying the civil

treasury.

Entertaining these views of the correctness of the course which has been pursued by my predecessor and by myself respecting this " civil fund," I was not a little surprised at the ground assumed
in your communication, that the collectors in California ** are agents of the ndlllary authority of

the department," and that "disbursing officers [of the army] are allowed to draw on this deposite
[the civil fund] for all expenses for which there are appropriations by law."
No collectors in California now hold, or have ever held, any appointments, commissions, or authority from any military department ; nor have they ever received any orders or instructions from
All their powers have been derived frora the Governor of California, and they have
such sources.
been subject to his orders only. No disbursing officer of the army or of the general government
has ever been allowed to draw upon this "civil fund," except in character of civil agent, or as a
And I am both surprised and mortified to learn that, at this late
loan to a military department.
hour, an attempt is to be made to remove this money from my control, and to place it at the disposition of officers who have had no responsibility in its collection, and who of right can exercise no
Under the peculiar situation of the country, with an immense floating population
authority over it.
collected together from all parts of the world, I thought my position as Governor of California sufficiently embarrassing without having new obstacles placed in my way by any attempts to deprive
me of the only means at my disposal for carrying on the government.
If I mistake not, the opinion that the Governor of California has no control over the "civil fund"
is of recent origin.
I am told that the civil order of General Mason, as Governor of California^
dated February 2.3, to the collector at San Francisco, was shown to General Smith on that day, and
received his approbation ; and that division orders No. 2, of the same date, were issued at the request of Governor Mason, for the purpose of showing the people of California that the course which
had been adopted respecting the revenue on this coast accorded with the views of the general of the
division.
Moreover, that when informed that all the temporary collectors in California held their
authority from the governor, the General expressed no wish or desire that the system should be
Granting that the military authorities here had a right to assume entire control of the
changed.
revenue on this coast, although the President of the United States (if I mistake not) has clearly
asserted that no such powers could be exercised by officers of the general government without the
If such
authority of Congress, it is nevertheless plain that no such power has ever been exercised.
a course was intended by General Smith's orders of February 23, these instructions were never
properly carried into execution
nor until the receipt of your letter had I any intimation that such
The commanding general of the division was certainly aware that this
a course was at all desired.
whole revenue matter was managed by officers holding their authority from me as Governor of California, and that when money was wanted by the military departments, application was made tome
If, however, it now be the
to authorize the loan or temporary transfer from the "civil funds."
General's wish to assume a military control of the collection of duties on imports into California, I
will immediately discharge the collectors appointed by the Governors of California, and surrender
the entire direction of the matter to such military department or military officers as he may direct.
But for the money which has already been collected hy the civil officers under my authority, I alone
am responsible and until further instructions from "Washington, I shall continue to hold it, subject to my orders only, and to expend, as heretofore, such portions of it as may be required for the
No military officer or military department will be allowed
support of the existing civil government.
Let me not be understood as claiming for California any authority
to exercise any control over it.
whatever over the duties on imports after that power was assumed and exercised by the general
But I do say, that when the general government declined exercising that power, and
government.
voluntarily and knowingly permitted the proceeds of such duties to be devoted to the support of the
existing civil government, it would be both unjust and ungenerous for military officers to attempt
to embarrass the civil authorities by taking frora th«m their only means of carrying on that government.
I have but a few words to add respecting that part of your letter which refers to the relations of
the civil government with Indian affairs and the public lands.
General Kearney, some two years and a half ago, in virtue of his authority as Governor of California, appointed two sub-Indian agents, and immediately communicated these appointments to
Washington- The general government was also informed that these agents were paid from the
" civil fund," and would be retained in office until the arrival of agents appointed by the proper
authority at Washington.
No military officer has any control over these agents of the civil government, nor can they interfere in any way with the duties of the military officers.
I have never claimed to exercise any authority as civil governor over lands properly belonging to the public domain ; it, however, is a
question still undecided, whether the missions of Calitornia belong to the general government,
to the government of Califbrnia, or to the church.
The direction and preservation of this property
have for many years been vested in the Governor of CaUfornia, and this system will be continued
;

;
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The rents of these missions are
till the general government shall see fit to assume control over it.
paid into the ** civil fund," and expended as directed by the lavps of California
but the leases arc
so conditioned as to cease whenever the agents of the United States shall be authorized to take possession of this property in the name of the general government.
The authorities at Washington
;

have been informed of this course and as no dissent has ever been expressed, it is presumed it
meets their approbation.
I beg leave to remark, in conclusion, that while I shall always be most happy to receive the
advice and suggestions of the commanding general of the division respecting my duties as civil
governor of California, I must nevertheless be permitted to decide upon the measures of my own
government for as no military officer can be held accountable for my civil acts, so no such officer
can exercise any control whatever over those acts.
Very respectfully, your obedient servant,
B. RILEY,
Brevet Brig. Gen. U. S. Army, and Governor of California.
;

;

•

Hooker,
Com^g. Department^ AssH. Adj. General Pacific Division.

Brevet Lieutenant Colonel

J.

Executive Department

of Califohnia,

Monterey, September 19, 1849.

Gentlemen I have the honor to acknowledge the receipt of yours of the 17th, asking for information respecting the mode of making out the accounts of the affairs of the convention.
Such
accounts should in all cases be certified by the president of the convention as just and true, and authorised by the convention,- then, on receiving my written approval, they will be paid by the civil
treasurer, or his agents.
Captain Kane will furnish you with blank form of accounts.
Very respectfully, your obedient servant,
B. RILEY,
Brevet Brigadier General United States Army,
and Governor of California.
:

Messrs. E. O.

Crosby, J. P. Walker, E. Brown, T. O. Larkin, J. Aram, Committee

State Department

<Sfc.,

of California,
12, 1849.

Monterey, October

Major

send you herewith a copy of the governor's proclamation of to-day, and of the constiby the convention. They will be printed together; in pamphlet form, for general circulation among the people.
No effort should be spared to have them printed and circulated
with the least possible delay.
I enclose you a copy of proposals for printing by the proprietors of ** Alta Californian ;" but, if
you can get it done with equal expedition and at less expense by any other press, you will do so.
These proposalswere made with the understanding that the constitution would be printed in the two
languages in parallel columns but it was afterwards determined to print them separately, viz
8,000 copies in the English and 2,000 in the Spanish language. You may therefore be able to expedite
the printing by contracting with separate presses for the printing, that is, with one for the English and
the other for the Spanish.
Mr. Tefft has been employed- by Captain Kane to take this to San
As soon as the work is completed, you
Francisco, and to assist you in superintending the printing.
will deliver to him the copies intended for the districts south of San Jose, including that district.
In distributing the printed copies of the Constitution, y iu will lie guided by the ratio of representation as fixed in the schedule
but in dividing the Spanish and Enslish copies, a larger proportion
Extra
of the latter should be sent to the northern districts, and most of the former to the south.
copies should be retained, on the first distribution, at San Francisco, to be ?ent south by the steamer,
and north by other conveyances, so as to provide for the contingency of the loss of any of those first
Every care should be taken to make the distribution as general as possible, previous to
sent out.
the time of hold the first election.
The Spanish translation will leave here on the 1 4th by express. You can make your contract
accordingly for the printing.
I will write you again by the express.
Very respectfully, your obedient servant,
:

1

tution just formed

:

;

;

H.
Brevet Captain,

Major R. Allen, Civil Treasurer^ San Francisco, California.

W. HALLECK,
and

Secretary of State.
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Executive Depahtment

op CAtiFonisriA,

Monterey y October dl, 1849.

The convention which assembled at this place on the 1st of September has completed
and the constitution formed by that body was submitted on the 12lh instant to the people
for their approval, and I have no doubt of its being ratified by the almost unanimous vote of the
A printed copy of this constitution is enclosed herewith. You
qualified electors of this country.
will see by examining the schedule that it is contemplated to put the new government into operaand I shall then surrender my civil powers
tion on or soon after the 15th day of December next
Whatto whosoever may be designated under the constitution as the executive of the new State.

Genehal

its

;

labors,

:

ever

be the legal objections to putting into operation a State Government previous to

may

its

being

acknowledged or approved by Congresii, these objections must yield to the obvious necessities of
the case for the powers of the existing government are too limited, and its organization too imperlect, to provide for the wants of a country so peculiarly situated, and of a population which is augmenting with such unprecedented rapidity,
I have deemed it my duty to pay from the ** civil fund " the current expenses of the convention,
and also the salaries of officers as authorised by that body. In the absence of any legislative assembly, I have regarded this convention as representing the wishes of the people of California in
the matter of public expenditures.
It is true that the salaries and payments authorised by the conrention were high, and by some may be considered extravagant but in deciding upon their justice,
we must take into consideration the peculiar state of the country, and the high prices paid here for
every thing, even including the necessaries of life.
It, however, will continue to be my aim, as it has
been heretofore, to keep the expenditures from the " civil funds'' within the limits of the strictest
economy
nevertheless, the expenses of a civil government in this country are now, and will be
for years to come, very large.
The whole country remains remarkable quiet, and the civil officers encounter no serious difficulties in enforcing the laws.
It is therefore hoped and believed that the powers of the existing government will be found sufficiently ample to preserve the public tranquillity until it shall be replaced
by a more perfect organization under the constitution.
For my views with respect to the proper disposition to be made of the mineral and agricultural
lands in this country, with respect to the importance of immediately establishing a mint in California, and the use which should be made of the " civil funds " which have accrued from the customs
collected here by the Governor of Cahfornia previous to the assumption by the general government
of the control of this matter, I would respectfully refer you to my former civil despatches.
The
attention which I have given to these siibjects since writing thobc despatches has only tended to
;

;

;

confirm the opinions there expressed.
This despatch and the accompanying papers will be delivered to you by Mr, J, McHenry Hollingsworth, late lieutenant of the regiment of New York volunteers disbanded in this country.
He has, in accordance with the instructions of the Secretary of War, been furnished by the quartermaster's department with transportation to the place of his enlistment,
Mr, Hollingsworth has
proved himself a faithful and trustworthy officer, and merits in every respect the confidence of the

government.

Very

respectfully,

your obedient servant,
B.

Brevet Brig. Gen. U. S. A. y

RILEY,

and Governor of

California.

Major Qeneral R. Jones, Adjutant General of the Army, Washington, D. C.

Executive Department of CALiroHjfiA,
Monterey, October

General

:

Enclosed herewith are copies of

all civil

1,

1849.

papers issued since the date of my last

civil

despatch.

The

convention called by

and has nearly completed

its

my

proclamation oi June

.3,

assembled

at this place

on the

1st ultimo,

labors in forming a constitution to be submitted to the people for their

It has been determined by the unanimous vote of this convention (at least I am so informed) that the new governnient organized under this constitution, should it be ratified by the
people, shall go into operation as soon as may be convenient after such ratification, and without
waiting for the approval of Congress and the admission of California into the I nion,
I have
strong doubts of the legality of such a course, under the decision of the Supreme Conrt of the United
States ; but if it should be the wish of the people of California to put the new government into
operation without awaiting the action of Congress, I shall deem it my duty, under the circumstances,
to surrender my civil powers into the hands of the new executive, unless special orders to the contrary are received from Washington.
In my civil despatch of.August 30, I explained the character of the *' civil funds" now in my
hands, and the use which would be made of them in defraying the expenses of the existing govern-

ratification.
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ment and I now ask for instructions as to the disposition to be made of such portions of these
funds as may be left when this government shall be superseded by that organized by the constituMany have expressed the opinion that these funds should
tion now forming by this convention.
be turned over to the new government to enable it to go immediately into successful operation.
;

However strongly of the opinion that this money belongs, in justice, to the people of California, I
nevertheless shall not deem myself authorized to turn over this money till instructed to do so by
direct orders from Washington.
I hope that the views of the government touching this matter may
be sent to me without delay.
I send herewith a copy of a report of Brevet Captain Wescott respecting the missions of San

The temporary arrangement made for the care and management of this
Jose and Santa Clara.
property, will be seen in the copies of civil papers transmitted with this despatch.
Very respectfully, your obedient servant,
B. RILEY,
Brevet Brig. Gen. U. S. Army, commanding Department^ and Acting Governor of California.
Major General R. Jones,
Adjutant General U.

Army, Washington^ D. C,

S.

THE MILITARY AND

CIVIL

GOVERNMENT.

TROCLAMATION.

To

the

People of California.

A

new Executive having been elected and installed into office, in accordance with the provisions
of the Constitution of the State, the undersigned hereby resigns his powers as Governor of California.
In thus dissolving his official connection with the people of this country, he would tender
to them his heartfelt thanks for their many kind attentions, and for the uniform support which they
The principal object of all his wishes is now
have given to the measures of his administration.
the people have a government of their own choice, and one which, under the favor
accomplished
of divine Providence, will secure their own prosperity and happiness, and the permanent welfare of

—

the

new

Given

State.
at

San

Jose, California, this 20th day of

December, A. D. 1849.
B.

Brevet Brig. Gen. U. S.

By

the Governor

:

H.

Ay and

RILEY,

Governor of California.

W. HALLECK,

Brevet Captain

and Secretary of State.

Headq.uaiiters

10th

San

Mihtary Department,

Jose, California^ Dec. 20, 1849.

^

5

(Orders No. 41.)
1.

The

Brigadier General

commanding

the Department has this day relinquished the' adminis-

tration of civil affairs in California to the execution of the

government organized under the provi-

sions of the Constitution ratified by the people of California at the recent general election.
Halleck, Corps of Engineers, is relieved from duty as Secretary of
2. Brevet Captain H.

W.

State.

By
Ed. U.

S.

Canby,

Ass*t.

Ad*t. General.

order of

GENERAL

RILEY.

^
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